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C. Warxuotu, Governor, et al.—The State intervening. 
’ o 


The writ of mandamus will not lic to cempc! the chief executive office he State to perform 
any act coming within the range ot his duties as Governor. 

Under the division of powers as laid Gown in the Fedcral and State canstitutions, the judiciary 
cepartment has no jurisdiction ovcr, or right to interfere with, the independent action of 
the chicf executive, in the exercise of the functions of his ofice, even though the act he 
is required to perform be purcly ministcrial in its character. The question whether an act 
coming within the range of the duties of the chief executive is ministerial or political can 
not be determined judicially. It must rest with and be dctermined by the chicf executive 


himsclf. 


PPEAL from the Sixth District Court of New Orleans. Coolcy, J. 
T. A. Bartlette, for relator, xppellee. S. Belden, Attorney Gen- 
eral, and Henry C. Dibble, for defendants, appellants. 

Tatiarerro, J. This appeal is taken by the defendants and the 
intervenor from a judgment of the lower court, dismissing the inter- 
vention and rendering peremptory a mandamus issued upon the appli- 
cation of the relators against the Governor of the State to compel 
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him to execute and deliver to them forty-eight State bonds, which, 
they allege, they are entitled to reccive in payment of certain public 
work authorized to be done by the act of the Legislature, approved 
eighth of September, 1863, entitled “ An Act to provide for the im- 
provement of the navigation of Red river.” The State intervened, 
alleging that the act of the Legislature authorizing the issue of the 
bonds which the relators seek to obtain, is unconstitutional and 
void, on the ground that it is not in conformity with article one hun- 
dred and eleven of the State constitution. On the part of the defend- 
ants it is contended that the court is without jurisdiction of the 
subject mattcr; that it is not invested with power to compel by man- 
damus the chief executive oflicer of the State to perform acts within 
the sphere of his department. The defendants also allege the uncon- 
stitutionality of the act of the Legislature, under which the relators 
demand the bonds. ‘That sct authorized improvements to be made 
in the navigation of a portion of Red river, above Shreveport, and 
provided for a survey and letting out of the work, and for payment for 
it, by State bonds to be delivered to the contractors upon completion 
of the work, and the presentation of the certificate of the commis- 
sioners appointed on the part of the State that the work has been 
completed according to the contract. Section five provides that ‘‘ the 
Governor of the State shall cause to be prepared and printed the 
number of bonds necessary for delivery to the contractor,” etc., “and 
which said bonds shall be signed by the Governor and countersigned 
by the Auditor and Treasurer, and delivered to the Auditor and issued 
by him to the contractors, ete. 

The intervention, we think, was properly dismissed ; the question 
of the constitutionality of the act can not be inquired into in this pro- 
ceeding. The only inquiry is, as to the power cr authority of the 
court to order by writ of mandamus the performance by the Governor 
of the acts required by the law to be done by him; and this requires 
us to refer briefly to the three divisions of power established in the 
foundation of the Federal and State Governments. In the organiza- 
tion of the United States Government its framers adopted, as a prin- 
ciple, that, in order to its stability and faithful administration, the 
powers of the Government should be distributed between different 
orders of functionaries, watching and balancing each other. Three 
separate bodies of magistracy were therefore established: the legis- 
lative, the executive and the judicial. It was intended that the 
functions of these co-ordinate branches of the Government should be 
conjointly exercised, but that the functions of each should be sep- 
arately and distinctly exercised within its own sphere, and, as far as 
practicable, independently of those of the other branches. Neither 
branch is permitted to exercise the powers appropriately belonging to 
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another. An extreme jealousy of the least encroachment by one of 
the departments upon the powers of another has constantly existed 
ever since the adoption of the constitution of 1787; and very much of 
the political agitation that has arisen in this country had for its cause 
the alleged usurpation, by some one of the branches, of the powers 
and functions of another. The subject must always, from its nature, 
be a delicate one, and we accordingly find that, when cases involving 
questions relating to such interference have been presented to the 
judiciary, either Federal or State, the courts have always proceeded 
with hesitancy and caution. Direct decisions on questions of this 
character are not numerous, and those determined by the State courts 
are not entirely in harmony with each other. Of the cases which have 
been presented to our consideration by counsel, a decided majority 
ignore the power of the judiciary to order by process of mandamus the 
performance of an act required by law to be done by the chief 
executive officer of the State. A difficulty of no inconsiderable magni- 
tude, we apprehend, arises from the attempt to establish that a 
distinction is to be taken between an act purely and simply ministerial, 
and one in which a discretion to perform it or not remains with the 
executive, and thence to conclude that the performance of the mere 
ministerial act by the executive may be enforced by the judicial order 
of a court. We think this doctrine objectionable in this, that it 
accords to the judiciary the large discretion of determining the character 
of all acts to be performed by the chief executive officer, as being 
merely ministerial or otherwise. This would infringe the right of the 
executive to use discretion in determining the same question. He 
must be presumed to have this discretion, and the right of deciding 
what acts his duties require him to perform; otherwise his functions 
would be trammeled, and the executive branch of the Government 
made subservient, in an important feature, to the judiciary. 


The celebrated case of Marbury v. Madison, 1 Cranch, p. 137, is one 
usually referred to in discussing questions of the kind under considera- 
tion, and different deductions have been drawn from it, so as to present 
authority on both sides of the question. The facts of the case are, 
that shortly before the retirement of the elder Adams from the Pres- 
idency, Marbury was appointed to the office of justice of the peace for 
the District of Columbia. His commission was made out, signed by 
the President, and the great ssal of the United States attached. It 
was, however, not delivered before the expiration of Mr. Adams’ term 
of office; and, upon the incoming of the next administration, Mr. 
Jefferson instructed Mr. Madison, then Secretary of State, not to 
deliver the commission. Thereupon Marbury applied to the Supreme 
Court of the United States for a writ of mandamus ordering the 
Secretary to deliver the commission. The court decided that it had not 
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original jurisdiction of the ease, and dismissed the application; but 
intimated very clearly that the writ might be issued by a competent 
court. But this case affords no satisfactory guide in deciding the one 
at bar. From the scope of the reasoning in the Marbury case, and in 


its entirety, we find nothing clearly announcing that a mandamus 
could properly be directed to the President of the United States 
ordering him to perform any act within the range of his official duties. 
In that case the court seems to have assumed that, over the matter 
involved, the President had no further control; that it had passed 
beyond his jurisdiction or cognizance; that all the action he was 
required to take in it had been taken ; that he had no further interest 
or concern about it; that it was not incumbent upon him to deliver the 
justice’s commission, and that he had not been required to deliver it ; 
that the commission lay in the Secretary of State's office, to be given 
to the appointee when he applied for it ; that the act to be done was 
simply the manual delivery of the document by the Secretary, or one 
of his clerks, to Mr. Marbury, and that, under this state of facts, the 
mandamus, had one been direeted to the Secretary to perform the act, 
would have been no encroachment upon the rights of the executive. 
A right in the judiciary to interfere with or encroach upon the rights 
or functions of the executive is distinetly and cx industria disavowed. 
Nevertheless, it is a matter of history that Mr. Jefferson, one of the 
founders of the Government, and well versed in the knowledge of its 
character, eminent as a statesman and politician, and respectable as a 
jurist, never conceded the correctness of the views taken of that 
subject by the very learned and able Chief Justice, and ever held that 
the doctrine enunciated in the obiter dictum of Judge Marshall sane- 
tioned an encroachment upon the powers of the executive department 
which is incompatible with their independent exercise. 

When the official acts to be performed by the executive branch of 
the Government are divided into ministerial and political, and courts 
assume the right to enforce the performance of the former, it opens 
a wide margin for the exercise of judicial power. The judge may say 
what acts are ministerial and what political. Circumstances may 
arise and conditions may exist which would require the Governor of a 
State in the proper exercise of his duty, and with regard to the in- 
terests of the State, not to perform a ministerial act. Is the judge to 
determine his duty in such a case, and compel him to perform it? The 
reasons of the executive for the non-performance of an act the judge 
may never know, or, if brought to his knowledge, he may review and 
overrule them, and, in so doing, assume political functions. He would 
determine in such a case the policy of doing the act. The legislator 
himself who prescribed the act might hold the executive harmless 
while the judge condemned him. In cases where the question of the 
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right of State courts to issue writs of mandamus compelling the chief 
executive oflicer of the State to perform acts appertaining to his fune- 
tions, we find that decisions adverse to the existence of such right 
have been rendered by courts of the last resort in Maine, New Jersey, 
Illinois, Missouri, Arkansas, Ceorgia and Texas, to which may also be 
added a very recent case decided in Rhode Island. In Ohio and North 
Carolina a different view has been taken. It was held in these States 
that a mandamus might issue against the Governor of a State to compel 
the performance of mere ministerial acts. Of the decisions of this 
question in our sister States, those determining against the right of 
the judiciary to interpose its authority in matters relating to the duties 
and functions of the executive department, we regard as greatly pre- 
ponderating in number and weight of authority. 

A ease decided in Illinois, in 1857, The People ex. rel. v. Bissell, 
19 Illinois Reports, 230, is identical with the one before us. An ap- 
plication was filed by the relator asking for a writ ot mandamus 
commanding the Governor of Illinois to issue to the relator certain 
interest bonds or certificates to which he claimed to be entitled. In 
that case the Supreme Court of Illinois said: ** We have no power to 
compel either of the other departments of the Government to perform 
any duty which the constitution or the law may impose upon them, no 
matter how palpable such duty may be, any more than either of those 
departments may compel us to perform our duties. The Governor is 
and must be as independent of us as is the Legislature, or as we are 
of either of them. So far as the question of power or jurisdiction is 
concerned, there can be no difference whether the act or omission may 
affect one or many; whether it may be prejudicial to the rights of an 
individual or the whole community. What difference, whether the 
executive act required by law be to order an election, or appoint an 
officer, or issue a bopd? Upon the Governor alone must the respon- 
sibility rest of acting, or refusing to act.” 

A member of the court concurring adds: “The exceutiye has certain 
duties imposed upon him by the constitution and the laws of the State. 
Should he fail to perform, them, without justifiable reasons therefor, 
and the public be injured, impeachment and deprivation of office would 
follow. This court has no control over him to compel him to perform 
any publicduty. In his sphere he is independent of the court. Should 
he consent to appear, asking our opinion on a point of duty, it would 
be readily given. We can not compel him to appear, and no order 


we might issue for such purpose could be aVailable should he resisé. - 
In matters of public duty we remit him to the high tribunal of his own 
conscience and the public judgment.” 

A supervisory control by one of the co-ordinats branches of the 
Government over the functions and duties of another branch would 
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necessarily diminish the responsibility of the branch whose functions 
were encroached upon. The more distinct and independent the action of 
public functionaries, the stronger and more direct their responsibility. 
This ground of responsibility was doubtless one of the purposes aimed 
at by the framers of the Government, in the separation of powers. 
Constitutional provisions were wisely made for the punishment of 
officials, however exalted, for dereliction of duty. But, at the same 
time, something was necessarily to be intrusted to the intelligence and 
probity of the officer, swho, from a consciousness of the trust and con- 
fidence reposed in him, would be thereby induced to discharge his 
duties honestly, from a sense of honor and propricty. 

We are satisfied, from the views we have taken of this subject, that 
there is error in the order of: the court below rendering the man- 
damus peremptory. It is therefore ordered, adjudged and decreed 
that the judgment. of the lower court be annulled, avoided and re- 
versed. It is further ordered that the writ of mandamus be set aside 
and discharged, the relators paying costs in both courts, 

Rehearing refused. 








No. 1782.—VALEry SULAKOWSKI v. Cyrus Fuiint et al. 


The owners of a sea going vessel are responsible in solido, as common carriers, for money or 
gold taken on board as freight to be transported and delivered at the port of destination. 

Where the evidence shows that the captain of the vessel received money on board of the ship 
as freight, and afterwards applied it to the payment of the expenses of the vessel on the 
trip, the owners of the vessel are liable in solido, for the amount thus received by the 
captain. 


PPEAL from Fourth District Court of New Orleans. Théard, J. 
N. H. Rightor, for plaintiff and appellee. Hornor & Benedict, for 
defendant and appellant. 

Wrty, J. The plaintiff claims of the defendants $815, in specie, 
with interest from — day of July, 1866, for this: On ninth June, 1866, 
he drew a certain draft on the house of D’Oleire & Co., at Vera Cruz, 
said draft being made payable to bearer; “‘that he intrusted the same 
for collection to N. B. Merrill, captain of the steamer Potomska, plying 
between the port of New Orleans and the city of Vera Cruz, the same 
being payable in gold, for the sum of thirteen hundred and nine dollars, 
the proceeds thereof to be brought to this city as freight on said 
vessel ; that in pursuance of said contract, the captain took charge of 
said draft, and collected the amount thereof, which he applied to the 
payment of the expenses of said vessel, of which the said New and 
Flint were part owners at the time, and for whose use and behoof the 
expenditure of said fund did inure.” 

Plaintiff admits he received $494 of said fund, leaving the halance 
due him as aforesaid, for which he prays judgment. 
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The defendant, Cyrus Flint, who alone was cited, excepted to plain- 
tiff’s petition, on the ground that it sets forth no cause of action 
against him. This exception was overruled by the court, and judg- 
ment was finally rendered on the merits in favor of the plaintiff for 
the amount claimed. 

The defendant, Flint, has appealed. 

The peremptory exception that the petition disclosed no cause of 
action was not well taken. It distinctly sets forth that the captain 
undertook to bring to this city, on freight, a sum of money in gold, on 
the vessel of which the defendant was part owner, which fund he 
applied to the payment of the expenses of said vessel, except S404 
thereof, which was paid over by him. . 

The substance of plaintiff’s case is plainly set forth; there is no 
obscurity or duplicity in the pleadings to surprise the defendant, and 
a judgment in favor of the latter would form res judicata; he can not, 
therefore, complain. 6G N.S. 128; 3 L. 292; 1 Rob. 470; 2 An. 655. 

Our attention is directed to the bills of exceptions taken by the 
defendant to the introduction of the evidence. The first is as follows: 
The counsel for the plaintiff offered the testimony of Wm. Dunean and 
John Gilbert, to prove that the proceeds of a certain draft belonging 
to plaintiff had been used by Captain G. H. Merrill for the expenses 
of the steamship Potomska. The objection of the defendant was, that 
the testimony was hearsay, and not binding on defendant, Flint, who 
was not present; that there was no contract of affreightment, and the 
owners were not responsible for the funds of plaintiff’ as common 
carriers, no admissions of Captain Merrill being admissible against 
them; and that no bill of lading having been signed, and no freight 
charged, the vessel was not responsible, nor were the owners; and, 
therefore, the testimony was inadmissible as against them. 

We think the District Judge did not err in overruling the exception. 
The plaintiff had the right to introduce the evidence of the witnesses 
to prove that his funds, collected by the captain, had been used to pay 
the expenses of the vessel, and that the admissions of the captain that 
he had done so could be proved by the witnesses ; his admissions were 
not hearsay; a bill of lading or contract of affreightment is not the 
only evidence to establish the liability of the vessel and its owners 
for property taken on freight. Parol testimony is admissible to estab- 
lish their liability as common carriers. 

The next bill of exception is, that plaintiff’s counsel offered to prove 
by V. Sulakowski, then on the stand, that “ Captain Merrill stateJ 
under oath, he had used the balance of my money for the benefit of 
the vessel in purchasing coal and provisions.” 

The defendant’s objections were, that no bill of lading having been 
signed, and no freight charged, the vessel was not responsible, nor 
were the owners, and therefore the testimony was inadmissible against 
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them; also, that there was no contract of affreightment, and the 
owners were not responsible as common earriers for plaintiff’s funds, 
and no admission of Captain Merrill was evidence as against them. 

We see no force in these objections, and think they were properly 
overruled. 

The third bill of exceptions was to the admissibility of the testi- 
mony of the same witnesses to prove the funds of the plaintiff had 
been received on board the vessel and used by the captain for the pur- 
chase of coal and provisions. 

This objection is but a repetition of the other two bills of excep- 
tions, and we think the court did not err in admitting the testimony. 

‘On the merits the case is clearly with the plaintiff. There is no 
doubt that the specie was received on freight on board the steamer 
Potomska, and that the captain used the amount thereof claimed, in 
payment of the necessary expenses during the voyage. 

This case is not analogous to that of the Mechanics’ and Traders’ 
Bank v. Gordon, 5 An. 606, on which the defendant relies. There, Gor- 
don, the captain, was merely the depositary of a letter or package, in 
the shape of a letter, and did not know whether it contained money or 
not. There was no information communicated to him te induce him 
to distinguish the package from others. It was notorious that letters 
and packages of those patronizing the boat were put into the letter 
box or clerk’s desk, and this was the care which was ordinarily given 
or expected, however valuable the letters or packages to the corre- 
spondents. 

Under this state of facts, the court in that case held that neither the 
boat, nor the captain, was liable for the loss of the letter or package. 
In the case before us, however, the specie was received on board the 
vessel, and the amount thereof sued for was used by the captain in 
paying its expenses. Whether there was a bill of lading or not, the 
common carrier can not escape the liability attaching for the freight 
received on board the vessel. The defendant, as owner, became liable 
in solido, with the other owners for the funds of the plaintiff received 
on freight by the captain, and applied by him in the voyage for the 
benefit of the vessel. The act of Congress of third of March, 1851 
(9 United States Statutes, 635), limiting the liability of shipowners for 


losses and injuries, to which we have been referred, has no application 
to the demand of plaintiff for the recovery of his funds on freight, 
used by the captain for the benefit of the vessel, of which the defend- 
ant was part owner. 

On the whole, we are satisfied that the judgment appealed from is 
correct. 


Judgment affirmed. 
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No. 1899.—Tue STATE OF LOUISIANA v. AMMEY BRUINGTON. 


The jurisdiction of the Supreme Court in criminal cases is limited to questions of law, and 
questions of fact as to the regulacity of the drawing of the jury will not be examined on 
appeal, 

PPEAL from the First District Court of New Orleans. JTowe, J. 
C. H. Luzenburg, District Attorney, for the State. J. & G. G. 

Fick, for defeudant and appellant. 

LupELING, C.J. There were no bills of exceptions taken in this 
case, and we are asked to set aside the verdict of the jury and the 
judgment of the court, on what purports to be an assignment of errors, 
to wit: “The defendant assigns for error—The court erred in over- 
ruling the defendant’s motion for a new trial for the reasons set forth 
in his rule taken on the Attorney General. Defendant contends that 
there was irregularity in the drawing and impanneling, both of the 
grand and petit juries, and that the finding of the indictment of the 
evand jury was void, and the proceedings under the panel of the petit 
jurors were also irregular, and ought to have been set aside and a new 
trial granted.” There is nothing in the record to show that the alle- 
gat-ons in the motion for a new trial are true, or which authorizes this 
court to consider them, our jurisdiction in criminal cases being limited 
to questions of law. 

It is therefore ordered that the appeal be dismissed, at the costs of the 
appellant. 

Mr. Justice Howe recused. 








No. 2102.—Suecession of Cartes Lipperit.—On the Opposition of 
Mrs. Louise LippELt. 


The decree of separation from bed and board does not dissolve the bonds of matrimony, and 
the surviving widow thus situated, if in necessitous circumstances, may recover the amount 
of one thousand dollars, allowed by the act of 1852, from the estate of her deceased hus- 
band. C. C. 133. 


If a reconciliation takes place after the decree of separation, the judgment is a nullity. C. C. 
149. 


fig wors from Second District Court of New Orleans. Duvigneaud, J. 
Koontz: & Elliott, for administrator, appellant. Brice & Mitchel, 
for opponent, appellee. 

Wyty, J. The administrator has appealed from the judgment main- 
taining the opposition of Mrs. Louise Liddell to his account, and 
allowing her one thousand dollars, under the Homestead Act of 1852, as 
the destitute and necessitous surviving widow of Charles Liddell, who 
died December, 31, 1867, without issue. He contends that she is not 
entitled to the benefit of said act because she was not the surviving 
widow of Charles Liddell, he having obtained in the Fifth District 
Court of New Orleans a judgment of separation from bed and board 
from her — one year before his death, 
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\ First—She conteads that that judgment is a nullity as appears on the 
face of the papers, becarse she was not authorized by her husband or 
the court to appear and defend the suit, as required by articles 123 and 
126 of the Civil Code. 

Second—That after said judgmcnt there was a reconciliation. 

Tkird—That said judgment, if valid, is no bar to her recovery of the 
homestead allowed by act of 1852; that even though separated from 
bed and board, she remained the lawful wife of Charles Liddell, the 
boud of matrimony not being dissolved, as declared by article 133 of 
the Civil Code. 

In support of the last position, she refers us to the decision in Hannah 
Gee v. G. W. Thompson, 11 An. 657, which seems to be directly in 
point. In that ease the widow separated from bed and board from her 
husband, and in necessitous circumstances, was permitted to recover 
the marital fourth under article 2359 of the Civil Code, on the ground 
that—“ The civil and common law. writers agree that the decree of 
separation of bed and board docs not dissolve the bonds of matrimony.” 
11 An. 657. 

If Hannah Gee, a necessitous widow, was permitted to take from the 
succession of her deceased husband the marital fourth allowed by article 
2359 of the Civil Code, on the ground that the bond of matrimony was 
not dissolved by the decroe of separation of bed and board, we do not 
see why the widow of Charles Liddell, similarly situated, should not 
take from the succession of her husband the amount allowed by the 
Ilomestead Act of 1852. 

The act of 1852 declares that: ‘* Whenever the widow or minor 
children of a deceased person shall be left in necessitous circumstances 
and not possessed in their own right property to the amount of one 
thousand dollars, the widow or legal representative of the children 
shall be entitled to demand and receive from the succession of their 
deceased father or husband a sum which, added to the amount of the 
property owned by them, or either of them, in their own right, will 
make up the sum of one thousand dollars, which said amount shall be 
paid in preference to all other debts, except those of the vendor's 
privilege and expenses incurred in selling the property.” Acts of 1852, 
page 171. 

Under article 133 of the Civil Code, and the decision in Hannah Gee 
v. G. W. Thompson, 11 An. 657, and the authorities there cited, we are 
bound to regard the opponent, Louise Liddell, as the surviving widow 
of Charles Liddell. The evidence shows that she is in necessitous 
circumstances, and that Liddel! left no children. 

The District Judge who heard the delivery of the testimony (which 
is conflicting), arrived at the opinion that there was a reconciliation 
after the decree of separation. At least two witnesses, who appear to 
be disinterested, swear that he returned te the marital domicile; and 
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they testify to facts which, if true, establish a reconciliation beyond 
doubt. There is a large amount of negative testimony, however, but 
none to contradict the facts testified to, which are the best evidence of 
reconciliation. On this point we are inclined to adopt the opinion of 
the Judge who heard the witnesses deliver their evidence. Indeed, he 
seems to have carefully considered the case, and to have decided it 
according to the law and the evidence. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 


Rehearing refused. 
Absent—Chief Justice Ludeling and Justice Howell. 


No. 2521.—DanreL MULLIGAN v. City or NEw ORLEANS. 


Where the ccrtificate of the clerk of the court below shows that a portion of the evidence 
adduced has been lost, and is not contained in the record of appeal, the case will be 
remanded to be tried anew. 


PPEAL from Sixth District Court, parish of Orleans. Cooley, J. 
Cotton & Levy, for plaintiff and appellee. J. R. Beckwith, City 
Attorney, for defendant. 

LupE.LinG, C. J. The appellee has moved to dismiss this appeal, on 
the grounds that the certificate of the clerk is insufticient and incom- 
plete, and the transcript does not contain all the evidence and docu- 
ments adduced on the trial. 

The certificate of the clerk is as follows: “I, Wm. Woelper, clerk 
of the Sixth District Court, do hereby certify that the above and fore- 
going eight hundred and thirteen pages do contain a true and correct 
transcript of all proceedings had, as well as of all documents filed and 
evidence adduced on the trial of the cause wherein Daniel Mulligan is 
the plaintiff, and City of New Orleans is the defendant, instituted in 
this court, and now of the records thereof, under the No. 77, with the 
exception of the certificate of Mount, City Treasurer, and certificates 
Nos. 302 and 303, offered in evidence, as per note of evidence filed July 
21, 1369, whic! three documents are missing from the records, and can 

ot be tound, although due and diligent search has been made,” etc. 

From this certificate it does not appear that the record contains all 

. vrececdings had, documents filed, and evidence adduced on the trial, 
except the missing documents mentioned, but only such of them as were 
of record when the certificate was made. The certificate is defective. 
But that is no cause for dismissing an appeal. Statute of twentieth ° 
March, 1839, p. 170, sec. 19. 

It appears, however, from the certificate of the clerk, that a part ot 
the evidence filed on the trial is lost; and this loss is not attributable 
to the fault of the appellant. It would be a vain thing to grant time 
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to correct the certificate, or to supply the missing documents, as the 
clerk has certified that they can not be found. Justice demands that 
tue case should be remanded to the court a qua to be tried anew. 5 An. 
602; 1 An. 246; 12 An. 83; 1] R. 477; 5 N.S. 100; 13 L. 82. 

It is therefore ordered that the judgment of the District Court be 
avoided, and that this cause be remanded to the lower court to be tried 
de novo. It is further ordered that the costs of this appeal be paid by 
the party who may ultimately be cast in this suit. 

Howell, J., absent. 


No. 2238.—Succession of C. H. Mittaupon.—On opposition of Mart- 
THIAS SCHUMERT to Executor’s Account. 


A judgment of the probate court, declaring a seizure of succession property null, on the ground 
that nothing tangible had been seized, is conclusive against the seizing creditor, and the 
probate court is competent to pass on the merits of an opposition to a tableau filed by the 
seizing creditor, notwithstanding an appeal is pending from the judgment declaring the 
seizure null. 


we from Second District Court of New Orleans. Duvigneaud, J. 
John S. Tully, for opponent, appellant. C. Dufour, for executor, 
appellee. 

TALIAFERRO, J. C. H. Millaudon, son of Philip Millaudon, who died 
before the son, and whose widow married Adolphe Tamboury, left a 
will by which he gave to his mother one-fourth of his estate, one-fourth 
to his step-father, Adolphe Tamboury, one-fourth to the minor sisters 
of the testator, and one-fourth to his widow. Tamboury renounced 
the legacy, and the fourth part bequeathed to him went to the minor 
sisters. Generes, under tutor to these minors, children of Mrs. Tam- 
boury, by her first husband, brought suit for the minors against her as 
tutrix, and on the seventh January, 1869, obtained judgment for 
$15,305 58 with interest, recognition of tacit mortgage, etc., against 
the property of both Mrs. Tamboury and her husband. On the same 
day process of garnishment was taken by Generes, under tutor, against 
Adolphe Tamboury, the executor, upon an execution issued upon that 
judgment. The executor was cited, and answered on the ninth of 
January. A sale was made by the sheriff of all the right, title and 
interest of Mrs. Tamboury in the succession of C. H. Millaudon, and 
it was bought by the under tutor. The act of sale was registered in 
the conveyance office. The judgment was recorded in the mortgage 
office the twelfth of January. 

Schumert, the opponent in this case, as assignee of Docteur, who 
held a judgment against Tamboury and his wife, issued execution on the 
sixteenth of December, 1868, and the sheriff returned that he had seized, 
on the nineteenth of that month, “all the rights, title and interest of 
the defendants in and to the succession of C. H. Millaudon, as well as all 
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of said defendant’s interest in and to the property and effects of said 
succession.” Notices of this seizure were served within a few days 
afterwards upon the clerk of the Second District Court, the two execu- 
tors, and also on A. Tamboury, administrator of the succession of C. 
H. Millaudon. A sale of the property thus purporting to have been 
seized was advertised. An injunction was taken out, and arule served 
upon the seizing creditor to show cause why the seizure should not be 
annulled and set aside. It was annulled on trial of the rule, on the 
ground that Tamboury had made a surrender of his property, and had 
placed Schumert on his bilan as a creditor; that no proceedings could 
legally be taken against the insolvent by seizure of his property; that 
in point of fact, no valid seizure had been made, for the reason that the 
sheriff had seized nothing tangibly or constructively. From this judg- 
ment the defendant in rule appealed to this court. The appeal was 
dismissed, on the ground that there was nothing showing the value of 
the rights seized, nor anything authorizing this court to take jurisdic- 
tion of the matter. 

On the first February, 1869, the executor filed his account, and Schu- 
mert presented an opposition to it on the sixth of that month. He 
alleges that the executor has failed to place the claim of himself and 
wife on the account filed by him in its proper position or rank; the 
opponent averring that he had taken a suspensive appeal from the 
judgment annulling his seizure, and that the interest and those of his 
debtors in the succession of Millaudon were subject to the seizure, and 
that his claim should have been set down upon the account as entitled 
to privilege by virtue of the seizure. 

The opposition was dismissed, and the opponent has appealed. 

This opposition, it will be observed, was filed and acted upon by the 
lower court prior to the dismissal by this court of the opponent’s appeal 
from the judgment annulling the seizure averred by him to have been 
made of the interest of his debtors in the succession of Millaudon. 

We think the judgment rendered between the parties on the issue 
relating to the seizure made by the appellant precludes further contro- 
versy on his part as to the privilege claimed by virtue of the alleged 
seizure. With this view of the case, we conclude the decree of the 
lower court should not be disturbed. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts. 

Rehearing refused. 

Justices Howell and Wyly absent. 
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No. 1871.—Matrurew Watson v. Tuk PLANTERS’ BANK Or TENNESSEE. 


A party seeking to avoid a contract on the ground of error must show that fraud, force or 
improper influences were perpetrated by the other contracting party. The allegation that 
he signed the written contract without reading it or knowing its contents, wil not relieve 
him under the plea of error. 


PPEAL from the Fourth Distriet Court of New Orleans. Théard, J. 
Sullivan, Billings & Hughes, for plaintiff and appellee. Thomas 
Hunton, for defendant and appellant. 

Howe, J. The plaintiff alleges that in July, 1863, he made an 
agreement with W. A. Johnson, as agent of the Planters’ Bank of Ten- 
nessee, to invest a large sum of Confederate treasury notes in cotton, 
which the said bank was to sell and pay to him an equal part of the pro- 
ceeds thereof; that on the first of August following he signed a written 
agreement or contract in the premises, without reading it, believing it 
to contain the terms of the agreement made by him, and that he made 
the investment and shipped the cotton in accordance with his under- 
standing of the contract; that the cotton was sold, and his share of the 
proceeds amounted to over $20,000; but that, to his surprise, when, in 
1866, he demanded his portion and, for the first time, read the written 
contract, he found it to vary materially from the terms agreed on, and 
that by it he was to receive only one-third of the profits after refunding 
the sum advanced by the Planters’ Bank. He avers that he signed the 


said document in error, and never would have signed it had he known 
the terms thereof, and he asks judgment against the bank for the sum 
due him under the contract as set out by him. The answer sets up a 
general denial, admits the adventure, and maintains the written contract 
under which plaintiff has been paid. 


The plaintiff has failed to allege or prove such error as will relieve 
him. The only error alleged is in signing a written contract without 
reading it, believing it to contain the terms of an agreement as he had 
understood them, which, in the absence of any charge or proof of 
fraud, force or improper influences upon the part of the other contract- 
ing party, is not an error from which the law will relieve ‘him. C. C. 
1818, 1841. 

In this case the plaintiff has no one but himself to blame for signing 
an agreement different from the one which he says he agreed to make. 
It was made out in duplicate and left with a third party for the plaintiff 
to sign, which he did in the presence of said third party, and without 
any representations or statements authorized by the defendant or 
agent. 

The written contract is sustained by the testimony of the agent as 
correct, and under it the plaintiff has received his pértion of the profits, 
except a small balance in the hands of the agent, who holds it, as he 
did the whole amount, subject to the order of plaintiff. 

Is is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant, with costs in both 
courts. 
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No. 2468.—Stare or Louisiana ex rel. ANDREW Hero, Jr., v. 
Witiram J. CAsteti. 

The office of Cit; Notary of the city of New Orleans, not bein; created or recognized by the 
charter, is not a municipal office, and the provisions of the act of 1858, No. 156, usually 
termed the Intrusion Act, can not be invoked in a coa‘est between two notaries for the 
position. 

PPEAL from the Fifth District Court of New Orleans. Leaumout, J. 
Hornor & Benedict, for plaintiff and appellant. 7. Gilmore and 

J. Il. Ilsley, for defendant and appellee. 

TALIAFERRO, J. This is a contest for office. The suit is brought 
under the Intrusion Act of 1863, p. 199. Both claim the office of city 
notary ; the relator by virtue of an election by the City Council, in 
June, 1868, the defendant by an election of the City Council in June, 
1269. The relator alleges the election of the defendant to be 
null, on the ground that the City Council itself, at that time, was not 
a legally constituted body, and that the election was held at a time 
different from that established by law, and that no legal election 
having taken place since the expiration of the term for which he was 
elected, he holds over and is legally in office until a successor is reg- 
ularly elected. The defendant filed a peremptory exception, averring 
that relator has no cause of action; that the act of the Legislature 
under which the relator proceeds has reference solely to public offices 
and franchises ; that the office of city notary is unknown to the law, 
and that it does not come within the purview of the Intrusion Act. 

The exception was sustained by the lower court and the suit 
dismissed. The relator has appealed. 

We do not find that the city charter authorizes or establishes the 
office of city notary. The, charter declares there shall be a city 
attorney, a treasurer, a surveyor and one assistant attorney, but is silent 
as to a city notary. The act of 1863, usually termed the Intrusion Act, 
embraces both State and municipal offices of a public nature, and 
which are known to the law as such. The City Council, for its con- 
venience and for the facility of business, selects a notary public, 
specially to draw up such deeds and instruments as may be required, 
and he is called city notary. We regard his office as one merely inci- 
dental and subordinate, and not to be considered as of that character 
of public office contemplated by the Intrusion Act. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts, 
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No. 1858.—Cuartes J. Leeps v. LovistaNA MANUFACTURING CoM- 
PANY. 


A decree of the court rendcred on a rule to compel the sheriff to credit a writ of seizure with a 
balance in his hands is a final judgment, and no appcal lies until it is signed by the judge. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 
LA D.C. Labatt and Edward Rawle, for plaintiff and appellant. C. 
B. Singleton and FE. Bermudez, for defendant and appellee. 

Howe t, J. This is an appeal from a judgment dismissing a rule 
taken by the plaintiff on the sheriff, to compel the latter to credit the 
writ of seizure and sale issued in this case, with the balance which 
plaintiff alleges should be in the sheriff’s hands, after paying all the 
legal costs, charges and taxes, and in addition to the amount recovered 
by the plaintiff on the writ. The judgment is, in its nature, a final, 
and not an interlocutory one, and not being signed, can not be revised 
on appeal. 

It is therefore ordered that the appeal herein be dismissed, with 
costs. 

Rehearing refused, 








No. 1850.—M. Berris, Widow and Administratrix, v. J. G. Spor. 


The question of the identity of a party who sues in a representative capacity, must be pleaded 
specially in limine litis, and before issue is joined. 

In case of a deposit of a particular thing, such as gold coin, the depositary may be con- 
demned in the alternative to return the thing deposited, or pay its value in money. 


PPEAL from the Third District Court of New Orleans. Emerson, J. 
Saucier & Michinard, for plaintiff and appellee. Cooley & Phil- 
lips, for defendant and appellant. 

Howe tt, J. The plaintiff, as administratrix of the succession of 
Franc Sartini, deceased, sued the defendant for $835, gold, deposited 
as per receipt given by the deceased. The answer is, first, a general 
denial, a special denial of plaintiff’s capacity and appointment, and 
an allegation that said gold was left with defendant, by Sartini, to be 
sold, and the proceeds to be placed to the credit of the latter, which 
was done, and that a balance of $547 57 is still due defendant on 
account, by the succession, which he pleads in reconvention. Judgment 
was given in favor of plaintiff for the amount of the gold. or in the 
alternative for $1169, as its equivalent. 

No evidence was adduced to sustain the special defense, but the 
defendant contends that the plaintiff has failed to prove her capacity ; 
that the letters of administration, introduced in evidence, were issued 
to W. M. Sartini, while plaintiff describes herself as ‘* Mina Beyris, 
widow in community of her late husband, and administratrix of his 
succession,” and there is no proof of identity. 
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There is carelessness in the pleadings on both sides, and in the pre- 
sentation of proof; but we are inclined, under the circumstances of 
this case, to sustain the action of the judge a quo, who, we presume, 
was satisfied that the letters of administration were issued to the 
person who presented them, as her authority to stand in judgment in 
behalf of the succession, rather than conclude that she practiced a 
deception and fraud in suing in a capacity possessed by, and using 
letters issued to, another. The judge was satisfied that the plaintiff 
legally represented the succession, which was the question really 
raised. But, as urged by her counsel, this question, to avail defendant, 
should have been pleaded in limine litis, and not after issue was joined 
by a general denial. See 21 A. 188. 

The defendant further contends that there is error in condemning him 
to pay the amount of gold claimed, or its equivalent in currency. He 
is sued as the depositary of a certain sum in gold, and Art. 2915 C. C, 
says, he * ought to restore the precise object which he received. Thus, 
a deposit of coined money must be restored in the same specie in 
which it was made, whether it has sustained an increase or diminution 
of value.” The relations of depositor and depositary, and not those 
of creditor and debtor, exist. The evidence sustains the value fixed 
by the District Judge, which is to be paid in default of paying the 
gold, 

We find in the record no good ground for remanding the cause to 
give the defendant an opportunity to make out his defense. 

Judgment affirmed. ' 

‘chearing refused. 








No. 1876.—Prierce Bayty and W. F. Houston, Curator, v. R. H. and 
G. M. Bayty. 


The principal is not bound by the receipt of his agent, when it is shown that the agent has 
been deceived by false representations of the debtor. In such a case the principal may 
recover from the debtor the balance due, after deducting the amount paid to the agent in 
full settlement of the demand, 


PPEAL from Sixth District Court of New Orleans. Duplantier, J. 
Race, Foster & E. T. Merrick, for plaintiffs and appellees. J. Ad. 
Rozier, for defendant and appellant. 
TALIAFERRO, J. This suit was brought by Pierce Bayly, and, after 
his decease, continued by his curator, against the defendants, to 
recover from them the sum of $2386 45, and interest, an alleged 
balance due the plaintiff on the collection of a promissory note of N. 
C. Folger, owned by plaintiff, and placed in the defendant’s hands, to 
be collected for him. He charges that this sum of $2386 45, with eight 
per cent. interest, from the nineteenth of August, 1865, has been 
illegally and fraudulently withheld from him by defendants, who, in 
3 
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December, 1865, rendered to plaintiffs agent, H. M. Thompson, a false 
and fradulent account of his transactions in regard to plaintiff's inter- 
ests, and by which they concealed from plaintiff's agent the fact that 
they had collected the said note of Folger, in full, pretending that they 
had compromised with Folger, by receiving fifty cents on the dollar 
only, and by these fraudulent misrepresentations had induced the 
agent, Thompson, to sign a receipt for a much smaller sum than was 
justly due the plaintiff. The answer denies all the allegations of the 
plaintiff, and prays that his demand be rejected. 

The judgment of the lower court was in favor of the plaintiff for 
the amount claimed by him, and the defendants have appealed. Pend- 
ing this suit in the lower court, the plaintiff died, and Houston was 
appointed curator of his estate, and in his name, as curator, the suit 
was continued. 

A clerical error in the supplemental petition of the curator, by which 
he was styled, ‘‘ curator of absent heirs,” gave rise to an exception 
that in that capacity he could not stand in judgment. On motion 
afterwards of plaintiff, the clerical error was corrected, it being shown 
that Houston was appointed curator of the succession of Pierce Bayly. 
To this ruling of the court the defendants objected, and retained a bill 
of exceptions. We think the court properly allowed the correction of 
the error, which was obviously a mere clerical one. It worked no 
injury to the defendants, and was a right the plaintiff was entitled to. 
Several other bills of exceptions are in the record, but we deem it 
unnecessary to pass upon them. The one relating to the competency 
of the witness, Thompson, on the ground that his wife was named 
universal legatee of Pierce Bayly, in his will, we omit to examine, 
because there is abundant evidence in the record without that wit- 
ness’ testimony to decide the controversy. 

The facts of the case are, that Pierce Bayly, a resident of Mississippi, 
was the owner and holder of several promissory notes of considerable 
amounts, which he had intrusted to the defendants, his relatives in 
New Orleans, to collect for him. Among these notes was the one 
already mentioned of N. C. Folger, for the sum of $3500. This note 
was one of a series of five, executed by Folger, the whole amounting 
to $22,500. R.H. Bayly, who figures prominently in these proceed- 
ings, and against whose acts the plaintiff complains most, was the 
holder of the other four notes, and having control of the one owned by 
Pierce Bayly, proceeded against the maker by suit, obtained judgment 
and an order for a sale of certain valuable property in New Orleans, 
mortgaged to secure their payment. The notes were all dated twenty- 
third January, 1860, and drew eight per cent. interest from their 
respective maturities. The note for $3500, owned by Pierce Bayly, 
was due twenty-third January, 1861. The other four on the twenty- 
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third January, 1862. Three of them for $5000 each, and the other for 
$4000. On the $3500 note there was indorsed receipts for the payment 
of interest for the first and second years—that is, from 1861 to 1862. 
These indorsemepts were made by Pierce Bayly, as it seems, before the 
note went into the hands of R. H. Bayly. In like manner, on the 
other notes, indorsements of payments of the interest for one year, or 
up to 1862, appear. The mortgaged property was sold on the seven- 
teenth of August, 1865, and purchased by R. H. Bayly, at the price of 
$26,500. The property was sold at twelve months’ credit, but no bond, 
it appears, was given, the sheriff’s return showing that the purchaser, 
as holder of the five notes, retained in his own hands the entire amount 
bid. 

On the fourteenth December following the sale of the property, 
an account was furnished Thompson, the agent of Pierce Bayly, in 
which it is stated that at the date of Angust 19, 1865, the note of 
Folger, owned by Pierce Bayly, amounted, principal and interest, to 
$4238 90, and that it was “settled at fifty cents on the dollar, cash, 
on principal and interest.” Thompson, it appears, believing this state- 
ment true, and that the account was rendered in good faith, received 
the one-half of $4238 90, for his principal. In the month of March, 
1866, suspecting that there was error and unfair dealing in the statement 
made in December, counsel were employed to investigate the matter. 
A letter was written by the counsel to the defendants, suggesting error 
in the account furnished Pierce Bayly, and requesting them to call and 
explain the apparent crror, and, if need be, correct it. This letter was 
dated March twentieth, and, no response being made, it was followed 
by another, under date of the thirtieth of that month, of a more 
decided and stringent character. Thereupon, as stated by one of the 
counsel who testified in the case, an account was exhibited, but a 
copy of it was not permitted to be taken. That afterwards, on the 
trial of the cause, an order duces tecum to produce that account, 
another and different account was produced. This is the account 
designated in the record as document 0,” over which the contest in 
this case is made. Subsequent to the rendition of this account, defend- 
ants wrote to Thompson, the agent, informing him he had bought the 
property sold under the mortgage, on joint account, for themselves and 
Pierce Bayly. By the account “0,” it was made to appear that the 
proceeds. of the sale fell short of paying the entire amount of all the 
notes, and interest due on them, $467 50, the deficit on Pierce Bayly’s 
note, on a pro rata estimate, being only $72. A scrutiny of the 
account by the plaintiff shows that Folger was charged with interest 
on the $3500 from twenty-third January, 1861, and on $19,000, amount 
of the other four notes from the twenty-third January, 1862, whereas 
the interest on all of the notes had, before suit was brought, been paid 
up to twenty-third January, 1863, The additional amount of interest 
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thus included in the judgment, sum up the claim against Folger to more 
than $1500 above the true amount of his indebtedness, thus showing 
the pretended deficit of $467 50. Deducting the overcharge of interest, 
_ it appears that the entire debt, principal and interest, was fully paid. 
The plaintiff shows various other errors and inaccuracies in this 
account, which it is not necessary to notice. We are fully satisfied 
that the defendants collected the whole amount of the debt against 
Folger, and that they should account to the plaintiff for the amount 
claimed in his petition as awarded by the court below. The course 
pursued by the defendants appears to have been singularly irregular, 
to say the least of it; showing tiree different accounts at different 
times, all at variance with each other, obtaining judgment for more 
than they were entitled to, and first informing the plaintiff's agent 
that they had compromised with Folger for one-half, then presenting 
accounts showing they had realized the whole debt, and afterwards 
setting up that the property was bought on joint account. 

It is ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with costs in both courts. 








No. 1678.—Lovuis SurGi v. GeorGE COLMEK 


In a petitory action the party assailed may inquire into the regularity of the proceedings under 
an order of seizure and sale by which the attacking party acquired title to the property, and 
if the formalities required by law have not been observed in making the sale under the 
order, the title of the sheriff is a nullity. 

A sale of property under an order of seizure, after the mortgage debtor has died, without 
making the heirs or legal representatives parties, is a nullity. 

A party having acquired title and possession of real property at probate sale, regularly made, 
will hold it against a sheriff’s title made under an order of seizure, in which the formalities 
required by law have not been observed. 


PPEAL from Second Judicial District, parish of Jefferson. Duque, J. 
Finney & Miller, for plaintiff and appellant. EL. Wooldridge, for 
defendant and appellee. 

TALIAFERRO, J. The plaintiff instituted this suit to recover a tract 
of land situated on the the Island of Barrataria, known as “ The Little 
Temple,” by which term is designated a large mass of shells, which it 
seems constitute the principal value of the property, and which are 
brought in large quantities to New Orleans and used for the improve- 
ment of the streets, landings, etc., of the city. The defendant is in 
possession, and for near twelve months before the institution of this 
suit, leased the property to persons engaged in the traffic in shells. 

Both parties trace title from one Louis Decueris, a former owner, who, 
both contestants admit, had a perfect title. The plaintifi claims under 
a sheriff’s deed to him as purchaser of the property at a sale made via 
executiva, to pay a debt owing by Decueris to plaintiff and secured by 
mortgage on the property. The defendant sets up title by virtue of a 
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probate sale of the property of the succession of Decueris, made jn the 
parish of Livingston. This sale was made on the fourth of May, 1867, 
Decueris died on the twenty-seventh of November, 1862. The sheriff's 
sale, made under an order of seizure and sale, and by virtue of which 
Surgi claims the property, took place on the seventh of July, 1863. On 
the trial of the case in the court below, the defendant had judgment in 
his favor, and the plaintiff takes this appeal. 

The defendant combats the validity of the title set up against him 
on several grounds: 

That no notice of the demand or of the order required by article 736 
of tie Code of Practice was ever issued by the clerk who illegally issued 
the writ immediately and before the delay for a suspensive appeal had 
expired. 

That the appointment of R. L. Preston curator ad hoc was illegal and 
inoperative, because the defendant was not an absentee. 

That when seizure was actually made the delay within which the 
sheriff was bound to return the writ had expired. 

That Louis Decueris having died on the twenty-seventh of November, 
1862, the suit of Surgi against him was suspended until his heirs or 
representatives were made parties, which was never done; and conse- 
quently the sale made on the seventh of July, 1863, was null, and 
transferred no title to Surgi, whose claim is under that sale. 

The plaintiff’s counsel argues that the defendant can not draw in 
question collaterally the validity of the plaintift’s title, founded as it is 
upon the decree of a competent court and the adjudication of the 
sheriff of that court; that Decueris might have contested that decree 
and adjudication by appeal or action of nullity, but that they must 
stand and have effect in any controversy between plaintiff and third 
persons, until set aside by a direct action. 

To this reasoning we can not assent. This is a petitory action, in 
which the plaintiff seeks to wrest from the defendant certain property 
in his possession, and to do so in virtue of the judgment, seizure and 
sale by which he asserts title. He makes directly the issue upon that 
title. The defendant has the right clearly to protect himsclf if he can 
do so by showing the invalidity of the title with which he is attacked. 

The case of Dufour v. Camfrane, 11 Martin, p. 607, is referred to by 
counsel in support of the position they assume. In that case, Dufour 
and his sister, heirs of Victor Dufour, deceased, sued Camfrane for 
certain slaves in his possession. Camfrane answered that he purchased 
the slaves sued for at a sheriff’s sale, made in the execution of a judg- 
ment against the absent heirs of Victor Dufour, and showed the sheriff's 
deed. The plaintiffs replied that the judgment was null, assigning, 
among other reasons, that there had never been a citation issued. The 
court said: ‘‘The decree rendered was conclusive between tho same 
parties or those claiming under them for the same thing.” But 
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Dufour, the plaintiff, was one of the heirs against whom the judgment 
was rendered; therefore he could not incidentally and collaterally set 
up its nullity. In Bernard v. Vignaud, 1 N. §. p. 8, a judgment had 
been obtained against Foque, as tutor of minors, with recognition of 
legal mortgage on all the real estate hc owned during the tutorship. 
Under this judgment proceedings had been taken against certain 
property then in possession of Vignaud, the-defendant, a third party, 
who had purchased it from Foque. The defense set up was the nullity 
of the judgment, on various grounds. The plaintiff objected to the 
proceeding, as attacking collaterally the judgment he was seeking to 
enforce, and cited the case of Dufour v. Camfranc, just noticed. But 
the court ruled that Vignaud, the third possesser, was a stranger to the 
proceedings against Foque, and not concluded by them. That he could 
therefore oppose the nullity of the judgment with which he was 
assailed. 

We see no material distinction between that case and the one 
at bar. The defendant in this case was no party to the judgment of 
Surgi against Decueris. He was a stranger to tho proceeding. He 
purchascd the property at a probate sale of Decueris’ succcssion, and 
went into peaceable possession of it under that title, having previously 
held the premises more than twelve months as the agent of Decueris’ 
widow. The defendant had clearly the right to plead the nullity of the 
judgment offered by plaintiff as the basis of his title. See 3 L. 245; 
15 L. 59; 2 A. 160; 6 L. 731; 1 N.S. 7. 

Looking into the character of the plaintiff’s judgment, we find that 
upon a mortgage to him by Decueris, importing a confession of judg- 
ment, he took out an ofder of seizure and sale. The petition was filed 
on the eighteenth of May, 1861. It set out that Decveris was then a 
resident of the parish of Orleans. The order and the writ were issued 
on the same day. We do not find that this writ was ever returned. 
We find no notice issued by the clerk. Various proceedings were had 
subsequently. An alias writ was issued on the fourteenth May, 1863, 
and the property sold seventh July, 1868. Article 796 C. P., requires 
the clerk of the court issuing the order to direct to the sheriff of the 
parish where the debtor resides a written notice to be given to him, and 
it shall be the duty of the sheriff to scrve the notice and 1m turn the 
original with his return, in the same manner as in ordinary citations.” 
The party against whom a proceeding via exccutiva is taken is entitled 
to the delay prescribed by article 736 C. P., in order that he may take 
a suspensive appeal. 1 R. 295; 5 A. 737; 8 A. 23. 


The order was equivalent to a judgment; and the seizure being made 
without the required notice being previously given, the defendant was 
deprived of the right of a suspensive appeal. It is shown that at the 
time Decueris was proceeded against as an absentee, he was living in 





NEW ORLEANS, JANUARY, 1870. 23 


Louis Surgi v. George Colmer. 








the parish of Livingston, cultivating a farm and running a saw mill in 
that parish. The return of the sheriff of Livingston parish, to whom 
a notice had been sent to be served upon Decucris, that he was unable 
to find such a person, is scarcely to be taken as showing due diligence 
to find him, confronted as it is by several witnesscs who swear to his 
actual residence and domicile there at that time. 

On the twenty-fourth or twenty-ninth of November, when the writ 
was recorded in the mortgage office, according to the act of 1857, p. 
158, the time at which, by the provisions of that act, the seizure was 
made, the delay within which the sheriff was bound to return the writ 
had expired. Decueris died, as we have seen, on the twenty-seventh 
November, 1862. No proceedings were taken to make his heirs and 
representatives parties. Sale of the property was made on the seventh 
of July, 1863. ‘‘ No judicial proceedings can be carried on in the namo 
of a dead man, nor can the property he leaves be taken from his heirs 
and legal representatives without proceeding against them as directed 
by law. Such execution is a nullity.” 5 R. 508; 5 A. 737. This last 
case is very close in point with the one before us. The judgment 
resisted in that case was pronounced a nullity on the grounds that thero 
was no notice of seizure, and that the sale had been made after the 
decease of the defendant, without making his heirs parties. 

The proceedings in the succession of Decueris in relation to the 


probate sale at which the defendant purchased the property in contro- 
versy seem to have been regularly conducted. 

It is, for the reasons given, ordered, adjudged and decreed that the 
judgment of the District Court be affirmed, with costs in both courts. 








No. 2493.—Strarz or LovurstaAna ex rel. E. Marin et al. v. Panisn 
JUDGE OF PLAQUEMINES. 

Where the heirs in possession alee, in opposition to the appointment of a dative testamentary 
executor and administrator, ibat there is no estate to be administered, a suspensive appeal 
will lie from the judgment of the probate court dismissing the opposition; and a writ of 
prohibition will issue, staying all further proceedings in the cause pending the appeal. 
Articles 580 and 1059 of the Code of Practice, and article 1113 of the Civil Code, authorizing 
the provisional execution of a judgment appointing executors, etc., pending the appeal, 
where there is a contest between two or more persons for the right of preference to tho 
appointment, do not apply in a case whcre the question is succession or no succession. 


PPLICATION for Writ of Prohibition.—Parish of Plaquemines. 
Sambola & Ducros, for relator. William M. Prescott, Parish 
Judge, in propria persona. 

Howe tt, J. The relators ask for a writ of prohibition to restrain 
the Parish Judge of Plaquemines and P. Maspero from proceeding in 
the execution of a judgment dismissing their opposition and appointing 
said Maspero dative testamentary executor of A. Durnford, deccased, 
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and administrator of the succession of Mrs. Durnford, deceased, on the 
grounds : 

First—That a suspensive appeal had been granted to them from 
said judgment. 

Second—That a suspensive appeal properly lics when the question 
at issue is, whether or not the appointment of an executor or admin- 
istrator is legally possible. 

Third—That the Parish Judge aforesaid was incompetent ratione 
materia to appoint an administrator or executor under the facts of the 
case, and hence exceeded his jurisdiction. 

The material facts are, that Andrew Durnford died on the thirteenth 
of July, 1859, leaving a will, but without appointing an executor. On 
the eighteenth of February, 1866, his widow was appointed and qualified 
as dative testamentary executrix. On the tenth of June following she 
died, and on the twenty-third of the next month William Erskine 
was appointed to represent the two estates, who died on the 
thirty-first of December following. On the twenty-fourth of the next 
month (January, 1867), the heirs of Mr. and Mrs. Durnford were 
put in possession of all the property of said estates by judgment of 
the District Court for the parish of Plaquemines. One of the heirs 
afterwards sold his interest in a plantation (which constitutes the bulk 
of the property) to Edgar Marin, who, and the other two heirs, are 
the relators, and are in possession. In July, 1869, P. Maspero and 
another instituted proceedings before the Parish Judge, to cause the 
executors of Erskine to sell the property of the Durnford estates, to 
pay their claims in accordance with an account which had been filed 
by said executors. This the relators opposed, and from the judgment 
overruling their opposition they took a devolutive appeal. In October 
following, Maspero applied to be appointed dative testamentary exec- 
utor of A. Durnford, and administrator of the succession of Mrs. 
Durnford, which the relators opposed on the grounds that there is no 
succession property, as such, to be administered ; that they are in pos- 
session as owners, and are the only parties to be pursued for any debts, 
in the courts of ordinary jurisdiction; and one of them alleged a 
superior right to the appointment. From the judgment dismissing 
their opposition and appointing Maspero, a suspensive appeal was 
granted; but the judge has since ordered that the judgment be exe- 
cuted under the provisions of articles 580 and 1059 C. P. and 1113 C, C. 
Hence this application. 

These articles of the Codes are applied when successions are opened 
to be administered, and the controversy is between two or more persons 
for the right of preference to the appointment of administrator, but 
not, as in this case, where the principal question is, succession or no 
succession; or whether an administration is necessary, or legally 
possible. The demand made by one of the relators as heir, to be 
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appointed in preference to the creditor applying, was only incidental, 
and dependent on the necessity for an administration. From the 
judgment on the issues in this controversy a suspensive appeal was 
properly granted, and any subsequent action of the judge a quo in 
executing the judgment appealed from is beyond his jurisdiction. Sco 
State ex rel. Stackhouse v. Judge Fifth District Court ; State ex rel. 
Johnson v. same; State ex rel. Heirs of Pearson v. Parish Judge of 
Jefferson. 

It is therefore ordered that the writ of prchibition issued herein be 
made perpetual, 








No. 1890.—Gronce D. Werr v. Wirnerett & Co. 


Tic amount duc at the time of the institution of the suit constitutes the matter in dispute, and 
if the interest which is due at the time suit is brought, when added to the principal, is not 
above five hundred dollars, the Supreme Court is without jurisdiction, 


PPEAL from Sixth District Court, Parish of Orleans. Duplantier, J. 
M. M. Cohen, for plaintiff and appellee. Randolph, Singleton & 
rowne, for defendants and appellants. 

I'oweLL, J. A motion is made to dismiss this appeal for want of 
wisdiction. 

The demand is for $480 20, with five per cent. interest from the twenty- 
hird of February, 1867, and citation was served on the foarth of April 
ollowing, at which date the principal and accrued interest amounted 
0 less thaa $500. But the defendants and appellants contend that, at 
he time when the appeal was taken, viz: first of June, 1868, and at the 
ime when this court was established, under the present constitution, 
he matter in dispute exceeded $500. 

It has long been settled that the amount ‘due at the institution of 
he suit constitutes the matter in dispute. 1 N.S. 138; 12 L. 156; 1, 
%. 25; 5 R. 90; 2 An. 793, 911; 7 An. 109; 10 An. 170; 12 An. 87. The 
uling in the case of the State ex rel. The Western Union Telegraph 
ompany v. The Judge of the Seventh District Court for the Parish of 
Drleans, recently decided, is not in conflict with this doctrine, and 
oes not apply to this case. 

It is also settled that this court can not entertain jurisdiction of cases 
which were appealable under the constitution of 1864, if the matter in 
ispute did not exceed $500 at the institution of the suits in the lower 
ourt. See Myers v. Mitchell, 20 An. 533. 

It is therefore ordered that this apveal be dismissed, with costs. 
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No. 1904.—Maror anp Counci, or tHe Crty oF JEFFERSON v. L. P. 
DELACTIAISE. 


In proceedings for the expropriation of private property f.r public use, all the formalities 
prescribed by law must be strictly observed. 


PPEAL from Second Judicial District. Duplantier, J. J. Hawkins, 
City Attorney, for plaintiff and appellee. O. E. Schmidt, for de- 
fendant and appellant. 

TALIAFERRO, J. This action has arisen from a proceeding taken 
by the city authorities of Jefferson City to expropriate certain prop- 
erty of the defendant for the purpose of opening and extenuing one of 
the streets of that city. ‘The report of the commissioners appointed 
to assess the damages that would .e caused to the defendant from the 
exprupriation, being returned to court, its homologation was offered by 
the defendant. The report was contirmed by a judgment of the court, 
and the defendant appeals. 

The defense is, that the proceedings were irregular, illegal, and not 
in conformity with the order of the court or the provisions of the 
statute regulating the manner of making expropriations. 

It is provided hy the tenth section of the act of the Legislature, 
incorporating the City of Jefferson, approved eighth of March, 1867, 
that whenever the Mayor and Council shall be desirous of opening, 
ctc., of any street or public place, and it shall become necessary to 
expropriate or use any property belonging to individuals, public notice 
shall be given in the city journal for one month, and in one news- 
paper in the city of New Orleans; that a petition, to which shall be 
annexed at Icast three copies of the newspaper in which the notice 
was inserted, and a copy of the plat of the survey of the property to 
be expropriated shall be presented to the District Court, requesting 
the appointment of three commissioners, who shall be sworn, etc.; 
that after performing the work assigned to them, the commissioners 
shall return to the court their report on or before the day fixed for the 
return; that public notice for twenty days shall be given of the filing 
of this report, calling upon all persons interested to show cause why 
the same should not be homologated, etc. Under the provisions of 
this act itis shown that, on the twenty-eighth of August, 1867, an 
order was rendered appointing three persons as commissioners to make 
an assessment or valuation of the property necessary to be expropri- 
ated for the purpose of opening ‘‘ Delachaise street from St. Charles 
avenue to Apollo street,” and that they should make return of their 
report on or before the tenth of September, 1867, and that twenty 
days’ notice should be given thereof. The report was made on the 
tenth of September. It recites that ‘‘the valuation of fifty fect 
between parallel lines running from St. Charles avenue to Apollo 
street was found to be $3000. That the benefit accruing to the owner 
of that property would be $1400, and the difference would be $1600.” 

Here then, by this report, the owner was to have $1600 for the ground 
to be taken from him. On the nineteenth of September, nine days 
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after making this report, an application was filed, asking further time 
for the commissioners to report, and, without obtaining that delay or 
extension of time, the commissioners, on the seventeenth of October 
following, presented another report, which was made the basis of the 
judgment. By this report the benefit accruing to the defendant from 
the expropriation of his property was put down at $1555, for which 
judgment was rendered against him, with eight per cent. interest from 
the twenty-ninth of April, 1868. 

The rule of society, that the property of an individual may be taken 
from him when the wants and convenience of the community around 
him require that it should be dedicated to public uses, is founded 
upon principles recognized to be just and arising from the nature and 
fitness of things. The sacrifice of the individual’s rights in such cases 
can not be made without ample compensation to him for the depri- 
vation he is to undergo. 

This deprivation can not, in every case, be measured by commissioners 
appointed to inquire, and consequently they are unable always to 
estimate it in dollars and cents. The principle of expropriation, 
although just, is not without a savor of harshness, and hence the 
guards thrown around the rights of the individual, to protect him 
fully, as far as practicable, from loss and inconvenience. These con- 
sist of a systematic order of proceeding, due notice and deliberation in 
every step, and a series of formalities throughout. 

We do not think the requirements of the law in this case have been 
complied with. A second report of the commissioners, varying essen- 
tially from their first one, and made, as it seems, without judicial 
authority, and more than a month after they presented their first 
report, is, in our view of the case, not a proper basis to found a judg- 
ment upon. Courts have always, and properly, required in matters of 
expropriation a strict observance of all the required formalities. The 
case of City of New Orleans, praying for the opening of Dryades 
street, 11 An. 458, is very similar to the one before us. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that this case be remanded to the court of the first instance, in 
order to be proceeded with according to law. 

Chief Justice Ludeling and Justice Wyly absent. 








No. 13855.—StTaTe v. CHARLES O’BRIEN. 


In averdict of guilty of murder, the jury added a recommendation of the prisoner to the 
mercy of the court. Held—That this addition was not a qualification of the verdict. 


PPEAL from First District Court of New Orleans. Abell, J. 
A. 8. Herron, Attorney General, for the State. H. O. Castellanos, 
for defendant and appellant. 
Howe tt, J. The defendant has appealed from a judgment sentenc- 
ing him te imprisonment for life in the penitentiary for the crime of 
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murder, and the points for our review are presented in his motion in 
the court below for a new trial: 

First—The evidence is insufficient to establish a moral certainty of 
guilt. This question is not within our jurisdiction. 

Second—The court erred in intimating that the jury would not, under 
the evidence, be justified in finding the prisoner guilty of man- 
slaughter. 

There is nothing in the record to show that the judge a quo so 
charged the jury. 

Third—The verdict rendered was qualified in language which ren- 
dered it null and void. 

The qualification consists in adding to the verdict of guilty without 
capital punishment, a recommendation to the mercy of the court. The 
verdict, without this addition, was responsive to the whole issue, and 
the recommendation must be considered surplusage. State v. Bradley, 
6 An. 560. 

We can discover no cause for disturbing the judgment, and it is, 
therefore, affirmed, with costs. 








No. 1855.—J. M. WARDWELL v. JACOB STERNE, 


A due bill, containing an unconditional promise to pay money, falls under the denomination o 
promissory notes, and is prescribed by five years. 


PPEAL from Fourth District Court of New Orleans. Théard, J. 
Breaux & Fenner, for plaintiff and appellee. D. C. Labatt, for 
defendant and appellant. 
TALIAFERRO, J. This suit is brought upon an instrument written in 
these words: 
““Due to Moses Steinbin or bearer, fourteen hundred and sixty 
dollars, for value received, with ten per cent. interest. 


* JACOB STERNE,” 
‘¢ JEFFERSON, February 10, 1861.” 


After an answer containing a general denial, and setting up several 
grounds of defense, the defendant filed a peremptory exception, plead- 
ing the prescription of five years in bar of plaintiff's demand. The 
plaintiff had judgment in his favor, as prayed for, and the defendant 
has appealed. 

A bill of exceptions was taken by defendant to the admission by the 
court of certain testimony offered by plaintiff, and which had been 
taken under commission in the State of Texas. The objection was, 
that the testimony offered was not authenticated in the manner 
required by law; that the capacity of the justice of the peace before 
whom it purports to have been taken is only certified by a person sub- 
scribing himself as county court clerk of the county of Marion. The 
objection, we think, should have been sustained, 4 L. 119, 5 L. 265. 
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It has been frequently held by this court that the Governor’s attes- 
tation under the great seal of the State, is the best evidence of a justice’s 
capacity, next to his commission. See 13 L. 362; 10 R. 456; 14 An. 
795. It is argued by the plaintiff that the instrument sued on in this 
case is not subject to the prescription of five years, not being a prom- 
issory note ; and he refers to the case of Garland v. Scott, 15 An. 143° 
The form of the written act sued upon in that case is similar to the 
one {now before the court, but it differs essentially from it in this 
respect, that it does not contain the words “or order” “ or bearer,” 
and is not a negotiable instrument. True, the court there said that 
the instrument sued on was not a promissory note, and that, not con- 
taining on its face an express promise to pay money, it was a mere 
acknowledgment of a debt, leaving the law to imply the promise from 
the acknowledgment of indebtedness. But the instrument sued on in 
this case is a negotiable due bill, and we think the settled doctrine is, 
that a negotiable due bill is a promissory note. Parsons on Bills and 
Notes, vol. 1, pp. 25, 26. 

In reference to the plea of prescription, the article 3505 of the Civil 
Code reads: “ Actions on bills of exchange, notes payable to order or 
bearer, except bank notes, those on all effects negotiable or trans- 
ferable by indorsement or delivery, are prescribed by five years, 
reckoning from the day these engagements were payable ;” and by 
statute of fifth of March, 1852, “all promissory notes, whether the 
same be negotiable or otherwise, shall be prescribed by five years.” 

The prescription is applicable in the present case, and no inter- 
ruption of prescription being shown, the action is barred. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that judgment be rendered in favor of the defendant, the 
plaintiff and appellee paying costs in both courts. 

Chief Justice Ludeling and Justice Howell absent. 








No. 1852.—Lock woop, Vooruies & Co. v. ALFRED PENN et al. 


The cancellation of the official bond of the sheriff by the Governor, and the erasure of the 
mortgage in the manner indicated by the act of March 12, 1855, discharges the sureties 
from all liability on the bond. 


PPEAL from Fourth District.Court, parish of Orleans. Théard, J. 
J. Ad. Rozier, for plaintiffs and appellees. Bradford, Lea & Fin- 
ney, for defendants and appellants. 

Wyty, J. The defendants have appealed from a judgment against 
them as sureties on the official bond of Jet:n M. Bell, formerly sheriff 
of the parish of Orleans, who died in 185y, 

They resist the demand of the plaintiffs on the following grounds. 
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First—Because the bond on which they are sued was regularly can- 
celed ‘and annulled in 1859 (after the termination of Bell’s term of 
office), according to the provisions of the act of twelfth March, 1855, 
whereby their obligation as sureties was discharged. 

Second—Because the plaintiffs have not preserved and enforced 
their legal mortgage on Bell’s property, resulting from the registry of 
his official bond; that failing to assert their rights as mortgage 
creditors on his property or its proceeds, and failing to resist the 
erasure of the mortgage, they have lost their recourse on them as 
sureties ; that plaintiffs can not now subrogate them to their rights as 
mortgagees, and they are discharged, under article 3030 of the Civil 
Code, and the decision in Saulet v. Trepagnier, 2 An. 428, 429, and the 
Successiun of Pratt, 16 An. 357. 

We can not assent to the views expressed by the learned judge who 
decided the case in the court below. The cancellation of the bond, 
and the erasure of the mortgage in the manner indicated by act of 
1855, in our opinion, discharged the obligation of the sureties. The 
language of the law is clear and unambiguous. The ninth section of 
the act declares that, ‘“‘ The Governor is authorized to raise and annul, 
on the application of any interested party, all bonds with security, and 
all mortgages which have been furnished by any public officer who 
may have resigned or died, or whose office may have expired by limita- 
tion, or when dismissed from office. Whenever there shall be no 
opposition thereto, after public notice, as provided in the following 
section; and when he shall be satisfied that the duties and obligations 
imposed by law on such public officer, and for the faithful performance 
of which the bond had been furnished, were either by him or his 
successors or assigns faithfully executed.” Revised Statutes, 68, 
section 9. 

The eleventh section provides that whenever, after the legal notices, 
any opposition shall be made, it shall be the duty of the Governor to 
refer the parties to any court of competent jurisdiction, that it may be 
decided on their respective rights, according to law. 

The plaintiffs could have preserved their claim against the sureties 
on the bo...., by making opposition within the period fixed by law, 
after publication of the legal notices. That their claim against Bell 
was in litigation is no excuse for their laches. 

The law prescribing the bond ait its effect as a legal mortgage, after 
acgistration, on the property of the principal obligor, has wisely 
provided the mode of releasing the sureties, as well as the mortgage. 

The constitutional objection is without weight. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and it is ordered that plaintiffs’ demand be rejected, 
with costs of both courts. 

Chief Justice Ludeling and Justice Howell absent. 





NEW ORLEANS, JANUARY, 1870. 


Mrs. M. J. Fisher v. Michael Hyland. 











No. 1796.—Mrs. M. J. FisHer v. MicHaret Hytanp. 


On questions of fact, the verdict of the jury is entitled to weight, and will not be disturbed on 
appeal, unless it is manifestly erroneous. 
PPEAL from Fourth District Court of New Orleans. Théard, J. 
Thomas Hunton, for plaintiff and appellee. Buchanan & Gilmore, 
for defendant and appellant. 

Howe, J. This suit was instituted to recover a sum of moncy 
alleged to have been unduly paid by or in behalf of plaintiff to defend- 
ant. We do not deem it necessary to state the voluminous and con- 
flicting testimony which is to be found in the record. It appears to 
have been established to the satisfaction of the jury before whom the 
cause was tried, and of the judge a quo, who refused a new trial, that 
the claim of the plaintiff was well founded, and we are not prepared 
to say that the judgment thus rendered is manifestly erroncous. 
Denaule v. Nunez, 6 L. 31; Orleans Nav. Co. v. Allard, 6 L. 492. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 

Rehearing refused. 








No. 2457.—Henry KEENAN v. W. A. & F. G. Freret. 


Evidence or affidavits not offered or filed in the lower court can not be filed or noticed in the 
Supreme Court. 
PPEAL from District Court, parish of St. Charles. Beauvais, J. 
E. Filleul, for plaintiff and appellee. Dirrhammer & Kennard, for 
defendants and appellants. 

Howe, J. The defendants and appellants ask that this cause may 
be remanded for a new trial, on the ground that they were. deprived 
of their legal rights in the lower court, the plaintiff, they allege, having 
“‘ disregarded the uniform practice, and violated positive rules of. the 
court, in securing his judgment, as will appear from the record and 
accompanying affidavits.” 

We have not permitted the affidavits to be filed, as no new evidence 
can be received in this court in such a case as this. The record itself 
does not support the allegations of the appellants. The appellee has 
prayed for damages. 

It is therefore ordered that the judgment appealed from be affirmed, - 
with costs, and with fifty dollars damages for a frivolous appeal. 
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No. 1656.—J. M. Orton v. His Crepitors—On Opposition to Tableau. 


The wife of an insolvent, having specially renounced her mortgage rights in due and legal 
form, in an act of mortgage given by her husband before his insolvency, in favor of a creditor, 
must show, in order to defeat the rank of the mortgage over that of her own after inso’- 
vency, that her renunciation was obtained through improper influences of her husband. 
The fact that the husband was present at the time of signing the renunciation does not 
prove that he exercised improper influence in procuring her signature, 


PPEAL from Sixth District Court of New Orleans. Duplantier, J. 
John H. New, for plaintiff and appellant. EH. Bermudez, for Mrs. 
Oriol. MM. M. Cohen, for syndic, appellees. 

Howe tt, J. J. M. Lapeyre and Pike, Lapeyre & Brother have 
appealed from a judgment rendered on various oppositions to the 
tableau filed by the syndic herein. They complain that the mortgage 
of the insolvent’s wife has been enforced upon the proceeds of the real 
estate surrendered, and their own disallowed. 

More than three months prior to the failure of the insolvent, he 
executed his note for $5000 to his own order, payable at the banking 
house of Pike, Lapeyre & Brother, and secured by mortgage on certain 
property in favor of J. M. Lapeyre, a member of said firm, in which 
act of mortgage Mrs. Oriol, the wife of the mortgagor, duly assisted, 
intervened and made a renunciation in the usual forn in favor 
of the mortgagee, his heirs and assigns. 

In her opposition to the tableau she alleges that her husband 
received no consideration for the note and mortgage given to Lapeyre; 
that at the date thereof her husband was insolvent to the knowledge 
of Lapeyre, and that she signed the act of mortgage and renunciation 
of her rights unaware of the contents of the document, in the 
presence of her husband and under his influence and pressure. 

The act of renunciation isin due form, and contains all the declara- 
tions and recitals required by law, as to the manner of taking the 
renunciation, reading and explaining the act of mortgage, specially 
informing the wife of her rights, etc., out of the presence of the 
husband; and there is not sufficient evidence in the record to contradict 
this authentic instrument. Her signing it in the presence of the 
husband is no proof of undue marital influence, but something 
necessary to be done. 

The evidence shows that Oriol, the mortgagor, was, at the time, 
largely indebted to Pike, Lapeyre & Brother, and that, in taking the 
note and mortgage, Lapeyre acted for his firm, and to secure their debt 
pro tanto, taking also other securities for other portions thereof; and 
it does not show that he was then aware of the debtor’s insolvency. 

The fact that the mortgage was taken in the name of a member of the 
firm is no proof of a want of consideration or of invalidity. The 
principal obligations had a legal existence, and the accessory, being in 
legal form, is binding on the property mortgaged, and must rank the 
mortgage of the wife, who specially renounced her mortgage rights. 
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W. W. Carré & Co., appellees, in their answer to the appeal, ask an 
amendment of the judgment, but as the change prayed for would 
affect others beside the appellants, it can not be granted, even if they 
had a good ground of complaint. They should have appealed, .as 
judgments can not be amended as between appellees, 

It is therefore ordered that the judgment appealed from be reversed 
so far as it sets aside the mortgage in favor of J. M. Lapeyre, for Pike, 
Lapeyre & Brother, and that they, the said Pike,.Lapeyre & Brother, 
be placed on the tableau as mortgage creditors to the amount.of five 
thousand dollars, next in rank to J. B. Leprétre, to be paid out of the 
proceeds of real estate mortgaged to said parties, and in preference to 
the claim of the insolvent’s wife. vo 

And it is further ordered that, as thus amended, the jalguetis be 
aflirmed, costs of appeal to be paid by the insolvency. 








No. 2466.—State or Lourstana v. Joun L. Lewis, Judge of the 
Eleventh Judicial District of the State of Louisiana. 


In a contest for office under the Intrusion Act, a Parish Judge may, pro hac vice, when acting in the 
place of the District Judge recused, exercise all the powers conferred on District J udges by 
the Intrusion Act, ' 

The capacity 0: a public officer to perform the duties of his office can not be inquired into 
collaterally. 

If the evidence shows that a District Judge has, prior to the late war, taken an oath as a member 
of a State Legislature or other public office of any State, to support the Conatitution of the 
United States, and that after the breaking out of hostilities he has violated his oath by active 
participation in the rebellion, his right of office and his eligibility to hold the same may be 
tested by proceedings in the courts in the name of the State, under the Intrusion Act, and 
the prohibitions contained in the fourteenth amendment to the Constitution of the United 
States will, in this proceeding, be enforced against him. 

The issuing of a second commission by the Governor to a public officer will not cure his 
ineligibility under the first commission. 


PPEAL from the Eleventh Judicial District, Parish of Claiborne. 

Scott, Parish Judge. N. J. Sandlin, District Attorney, and Henry 

Gray and L. B. Watkins, for plaintiff and appellee. J. C. Egan, for 
defendant and appellant. 

TatiaFeRRO, J. This suit is brought under the “ Intrusion Act,” 
against John L. Lewis, claiming the right to exercise the duties of the 
office of District Judge of the Eleventh Judicial District of the State. 
The case was tried before the Parish Judge of the parish of Claiborne, 
acting in place of the District Judge, recused. There was judgment 
against the defendant, divesting him of the office he claims, and he 
prosecutes this appeal. 

We will first examine the motion to dismiss the appeal. The ground 
taken is, that the appeal was not brought up within ten days from the 
time of the rendition of the judgment, as required by law. The 
appellant is clearly not in fault. The law does not require vain or 
impossible things to be done. The erder of the judge « quo fixing the 

§ 
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return day at a period extending beyond ten days was necessary, under 
the circumstances, for making out the transcript and transmitting it 
the distance it had to be sent, at a time when intercommunication is 
slow and difficult. The motion to dismiss is overruled. See 12 An. 
825; 13 An. 175; 21 An. 239. 

Several exceptions were filed by the defendant, which it becomes 
necessary to examine, 

First—That N. J. Scott, before whom the case was tried, is not 
Parish Judge. 

Second—That Parish Judges have no warrant of law to try causes 
in chambers. 

Third—That this case, having been instituted against the defendant 
when he was acting as judge under his first commission, it can not be 
maintained now, as he exercises the duties of his office under and by 
virtue of a commission subsequently conferred upon him. 

Fourth—That N. J. Scott was never required, as Parish Judge, to 
try the present case, and that he was never recognized by the District 
Judge as being Parish Judge. 

It appears that N. J. Scott performs the duties of the office of Parish 
Judge of the parish of Claiborne. His capacity and right to perform 
these duties can not be inquired into collaterally. Whatever functions 
or powers District Judges are invested with under the Intrusion Act, 
Parish Judges may exercise pro hac vice when acting in place of the 
District Judge recused. If ineligible under the first commission, the 
defendant is equally so under the second, unless subsequent to the 
date of the last commission the ineligibility, if any, has been removed. 
The order of the defendant recusing himself directs the Parish Judge 
to try the case, but names H. A. Drew as that official, and adds: “ He 
refuses to do so.” The order is directed to the “ Parish Judge,” and 
the person acting under that order in the capacity of Parish Judge 
will be presumed to be the proper officer. We think the exceptions 
were properly overruled. 

The ruling of the court was also correct in rejecting the written 
opinion of the defendant rendered on declining to recognize N. J. Scott 
as judge, at the time of making the order of recusation. 

The petition charges that the defendant unlawfully holds the office 
of District Judge of the Eleventh Judicial District, and makes the 
following allegations: 

That anterior to the late rebellion, the defendant held, in the State 
of Georgia, and under the constitution and laws, the several offices of 
State Solicitor, District Attorney and member of the State Legislature’ 
and, in order to hold those offices, took an oath to support the con- 
stitution of the United States, and afterwards voluntarily engaged in 
rebellion against the United States, in aid of the so-called Confederate 
States; that the disabilities thereby incurred by virtue of the third 
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section of the fourteenth amendment to the constitution of the Unitel 
States have not been removed ; that defendant is not learned in the law, 
as required by article 83 of the constitution of 1868 ; that defendant has 
not practiced law for the space of two years next preceding his appoint- 
ment to said office, as required by article 84 of the constitution of 
1868; that there was no vacancy in the office at the time of his 
appointment to it. 

To establish the first allegation, the plaintiff introduced the law of 
Georgia, approved twenty-eighth of January, 1822, making it obligatory 
upon all officers, civil and military, in the State, to take an oath to 
support the constitution of the State and of the United States. The 
testimony of a witness who had served in the Georgia Legislature as 
a member of that body, at the same time that the defendant was also 
a member, proves the same fact of the requirement to take an oath to 
support the constitution. He testifies to having taken the oath him- 
self, as a member of the Legislature of Georgia. It is fully established 
that, during the rebellion, the defendant went into its support in 
command of a company of soldiers. The facts shown abundantly 
justify the strong presumption that, as a member of the Georgia Legis- 
lature, prior to the rebellion, the defendant took an oath to support 
the constitution of the United States. Nothing is offered to rebut 
this presumption, and no reasonable doubt of the fact remains. Our 
view of this case renders it unnecessary to examine the evidence 
offered to sustain the other allegations, and we are satisfied that the 
judgment of the court @ qua is correct. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be affirmed, with costs in both courts. 

Chief Justice Ludeling and Justice Howell absent. 








No. 2487.—Tne STATE, ex rel. JAMES BANKHEAD, v. THE JUDGE OF 
THE SEVENTH District COURT FOR THE PARISH OF ORLEANS. 


A party wishing to stay the execution of a judgment directing the seizure and sale of mort- 
gaged property by a suspensive appeal, must give bond within the time allowed in an 
amount one-half over and above the amount of the order, the same as in an ordinary judg- 
ment for a fixed amount. 

If the District Judge has committed an error in fixing the amount of the bond for a suspensive 
appeal from an order of seizure and sale, the appellee is entitled to proceed with the execu- 
tion of the judgment, and a writ of prohibition will not issue restraining him from 
executing the order pending the appeal, 


ere yo for Writ of Prohibition. Parish of Orleans. 
L. E. Simonds, for relator. T. Wharton Collens, Judge. 


Wyty, J.. The relator appealed from an order of seizure and sale, 
sued out against him by Solomon Rosenthal, on a mortgage note for 
$13,900 and interest, the amount of appeal bond being $2800, as fixed 
by the Judge of the Seventh District Court for the parish of Orleans, 
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That part of the order of appeal fixing the amount of the suspensive 
appeal bond, was subsequently rescinded by the judge, and execution 
was allowed to issue. 

The relator now applies to this court for the writ of prohibition to 
restrain the execution of the judgment, on the ground that the District 
Court was divested of jurisdiction when he complied, within legal 
delays, with the order of appeal, by giving bond in the amount fixed 
by the judge, and that the said court could thereafter inquire only into 
the snfficiency of the surety, and whether the order of appeal had been 
complied with; that if the judge erred in fixing the amount of the 
bond at too small a sum, his error could be corrected by the Supreme 
Court only ; and his own judgment could not be revised by him after 
signing it. 

The relator also contends that the amount of the bond so fixed by 
the judge is sufficient for a suspensive appeal, being sufficient to cover 
costs and damages, inasmuch as the appeal is from an order of seizure 
and sale, and not from a personal judgment. By article 575 of the 
Code of Practice, it is provided that the appeal, when taken within 
legal delays, shall stay execution till final judgment be rendered on the 
appeal; ‘‘ provided, the appellant give his obligation with a good and 
solvent security, residing in the jurisdiction of the court, in favor of 
the appellee, for a sum exceeding by one-half the amount for which 
the judgment was given, if the same be for a specific sum, as surety for 
the payment of the amount of such judgment, in case the same be 
affirmed by the court to which the appeal is taken.” 

Article 578 declares: ‘‘If the appeal be taken after the ten days 
have expired, or if the appellant fail to furnish the surety required in 
the preceding articles, such appeal shall not stay execution of the 
judgment.” ° ° ° sd ° bd * * 

The mortgage imported a confession of judgment, and the order of 
seizure and sale granted thereon was for $13,000 and interest—a specific 
sum. A judgment in rem may be for a sum as specific as a personal 
judgment. To suspend the execution of a judgment for a specific 
amount, whether it be an order of seizure and sale or an ordinary 
judgment, the appeal bond must conform to article 575 C. P, 
20 An. 179. 

-If the appellant fails to furnish such a bond, within legal delays, the 
appellee has the right to proceed with the execution, notwithstanding 
the appeal. C.P. 578; 9 R. 186; 5 L. 129; 5 An. 360; 12 An. 175. 

The question is not whether this court, or the court below, has juris- 
diction, for undoubtedly the bond for the amount fixed by the judge, 
though less than the law requires for a suspensive appeal, is sufficient 
for a devolutive appeal, and this court is invested with jurisdiction of 
the case ; but the question is, can the improvident order of the District 
Judge, fixing the bond for less amount than required by law, deprive 
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the appellee of the right to proceed with the execution of his order of 
seizure and sale, notwithstanding the appeal? We think not. The 
only limitation of the right of the appellee to do so is that imposed by 
article 575 C. P., which stays the execution, provided a bond with 
solvent security be given, within legal delays, for a sum exceeding by 
one-half the amount for which the judgment was rendered. If for a 
less amount, as in the case before us, it will not stay execution. 
C. P. 578; 5 An. 360; 12 An. 175. 

Whether that part of the order, fixing the amount of the bond in a 
sum less than that required by law for suspensive appeals, was 
rescinded or not, the appellee was entitled to proceed with the execu- 
tion of the order of seizure and sale; and we can not grant the writ of 
prohibition applied for to restrain the District Judge from permitting 
the appellee to pursue his legal rights. 

It is therefore ordered that the writ of prohibition be disallowed, 
and that relator’s petition be dismissed, with costs, 





No. 2485.—Tue State, ex rel. Wu. S. Mount et al., v. THE JUDGE OF 
THE SrxtH District Court or NEw ORLEANS. 


The jurisdiction of the appellate court attaches as soon as the bond is filed, and citation of 
appeal is issued. 

The jurisdiction of the District Court ceases at the moment the appellate jurisdiction attache ;, 
and any order made or proceeding had by the District Judge, after his jurisdiction has 
ceased, is null. 

From the moment the appeHate jurisdiction attaches, a writ of prohibition will issue restraining 
the District Judge from further proceeding in the cause pending the appeal. 


PPLICATION for Writ of Prohibition.—Parish-of Orleans. 
J. R. Beckwith, City Attorney, for relator. W. H. Cooley, Judge. 

TALIAFERRO, J. The Judge of the Sixth District Court of New 
Orleans having, on the relation of C. M. Frost, issued a writ of manda- 
mus against William S. Mount, Treasurer of the city of New Orleans, 
ordering him to pay Frost a sum of money, and the order being made 
absolute, the defendant, Mount, and the City of New Orleans, applied 
for and obtained suspensive appeals, which afterwards, upon a rule 
taken upon them by the relator, Frost, were set aside. The defendants 
thereupon applied to this court for a writ of prohibition, and a rule 
nisi being granted, the judge responded in a written argument, in 
which he maintains the following propositions: 

That the court a qua does not lose its jurisdiction simply by granting 
an appeal. That it loses its jurisdiction at the same moment that that 
of the appellate court attaches. That article 901 of the Code of Prac- 
tice teaches that the jurisdiction of the appellate tribunal attaches 
only by the happening cf one or the other of two conditions, viz: 
First. Citation of appeai. Sccond. Transmission of the record. He 
further shows that article 5&3 of the Code of Practice requires that the 
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appellee shall be cited, and that article 595 is express that until} citation 
the appeal obtained may be dismissed at the instance of the appellant, 
by motion in the District Court. He refers to 3 R. p. 42; to 2 An. 484, 
and to 11 An. 614; also, to Hennen’s Digest, volume 1, p. 72, title VII., 
section 3. 

The judge next takes the ground that the party appealing in this 
ease has no right to an appeal, and cites the decisions of this court in 
the case of Metropolitan Police Board, and the case ex rel. Belden, 
Attorney General, v. Markey, Kaiser et al., in which it was ruled that 
a proceeding by mandamus is not a money judgment, and that under 
this process the appellant must show a money interest to entitle him 
to appeal. He infers from the position of Mount, the City Treasurer, 
that he has no moneyed interest in the judgment, and, under the 
decisions cited, not entitled to an appeal. 

In the case cited in 3 R. 42, the appellant applied for a suspensive 
appeal after the expiration of the ten days within which he could, by 
law, take a suspensive appeal. The order of appeal was granted, and 
a bond given to cover costs only. No bond, then, such as the law 
required, was given ; no transcript had left the clerk’s office, and the 
case was within the jurisdiction of the probate court. The judgment 
of the appellate court, in that case, seems to rest upon the more sub- 
stantial defect of there being no bond than upon the manifest error or 
inadvertence of the judge in granting the suspensive appeal. 

The case in 2 An. p. 484, presents an instance in which two appeals 
were granted, and a transcript sent up in each. In the appeal first 
taken all the parties were not cited, and on that ground a second 
appeal was granted, and all the parties were cited. The first appeal 
was dismissed by consent of parties. The court say it was irregularly 
taken, and that the inferior court had not lost jurisdiction, and could 
render a second order. The ‘ irregularity” consisted in nothing that 
appears in the report of the case, except in the fatal defect of want of 
citation. 

The third case cited is that in 11 An. 614. There two orders of appcal 
were granted. It was admitted that the appellee was not cited under 
the first order of appeal. The court said: ‘‘As the statement of 
facts is silent upon that point, we will presume that the appellant 
obtained leave from the lower court to withdraw his first appeal,” and 
decided that under article 595 of the Code of Practice, the appellant 
could renew his appeal. 

The cases enumerated in 1 Hennen’s Digest, p. 73, sec. 3, to which 
we are directed, announce “ that as a general rule, the jurisdiction of 
the appellate court attaches as soon as the appeal bond is filed and the 
citation issued; and the lower court has no longer authority to take 
any steps, but such as may be necessary to transmit the record to the 
Supreme Court, or by a provisional and conservatory order to secure 
the ultimate execution of the appellate judgment.” 
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The articles 901, 583 and 595 C. P., sustain these positions taken by 
the respondent: That the jurisdiction of the appellate court only 
attaches when there has been citation of appeal, or transmission of the 
record; that the appellee must be cited, and that until citation the . 
appeal may be dismissed at the instance of the appellant by motion in 
the District Court. 

We have carefully considered the argument, and all the authoritics 
relied upon by the respondent, and are unable to find that they are 
applicable to the state of facts presented in the record before this court. 
The appeal was taken in open court, upon motion of the appellant, 
and that dispensed with service of citation. We find at the end of 
the order of appeal granted by motion in open court, according to the 
amendment to article 575 C. P., the following words: ‘and that all 
parties to this proceeding be notified thereof.” This must be regarded 
as mere surplusage. No service of citation was necessary,as would 
have been required had the appellant proceeden by petition, and not 
by motion in open court. 

There was then citation, and in this respect one of the conditions 
stated by respondent was fulfilled. The required bond of appeal was 
filed in court the sa:ne day and accepted. No exception was taken to 
the bond in any particular. Then, there being citation and a bond on 
the same day, the numerous cases we have been referred to in 
1 Hennen, under section 3, title VII., page 73, lay down that “as a 
general rule, the jurisdiction of the appellate court attaches as soon 
as the appeal bond is filed and the citation issued.” Then it follows 
that this general rule applies to the case under consideration, unless 
it can be shown that it comes under an exception, and this is not 
shown. If the jurisdiction of this court attached at the time of citation 
and the filing of the bond, the lower court was divested of jurisdiction 
at that moment, and its subsequent order dismissing the appeal was 
null. It is unnecessary to consider the ground set up by respondent 
that the relator is not in this case entitled to an appeal ; being divested 
of jurisdiction, that was no matter for the action of the lower court. 

It is therefore ordered that the writ of prohibition granted in this 
case be made peremptory. 

Chief Justice Ludeling and Justice Wyly absent. 








No. 2331.—StTate v. Timotuy Hays. 


In a criminal prosecution for the crime of murder the witnesses for the accused may, under 
the plea of insanity, be permitted to give to the jury the acts, declarations, conversations 
and exclamations they saw, had with, and heard the accused make at any time shortly 
before, at the time of, or after the killing. The objections to such testimony gocs to its 
effect. 

Previous or subsequent insanity will not discharge the accused. It must be shown to cxist at . 
the time the deed was done. 


PPEAL from the First District Court of New Orleans. Abell, J. 
S. Belden, Attorney General, for the State. McCay, Levy & J. B. 
Cotton, for defendant and appellant. 
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Howe, J. The defendant was tried for murder, found guilty without 
capital punishment, and sentenced to imprisonment in the State Peni- 
tentiary for life. From this judgment he has appealed. 

It appears by a bill of exceptions that the defendant placed on the 
stand certain witnesses, and asked each of them seriatim, ‘‘ to state 
the acts, declarations and conversations and exclamations, they saw, 
had with and heard the prisoner make, at any time shortly before, at 
the time of, or after the killing of Sinnott, tending to show the condi- 
tion of his mind ; which question and answer was objected to by the 
Attorney General for the State, on the grounds that his (the prisoner’s) 
statements, declarations and conversations were inadmissible, and 
_ were illegal. The court sustained the objection to the question and 
answer, in so far as to limit the same to the acts and the exclamations 
_ of the prisoner a short time previous to and at the time of the killing, 
and to the acts after the occurrence.” 

In signing the bill, the judge adds, ‘‘ Every conversation for two or 
three months previous to the homicide, accompanying any act indicat- 
ing unusual excitement, was admitted; other conversations were 
excluded.” 

The defense in this case was insanity. In the solution of the question 
presented by this bill of exceptions, it becomes necessary, therefore, 
to inquire what scope is allowed to the prisoner in establishing such a 
defense by the enlightened spirit of modern jurisprudence. 

Insanity is a disease. It has its pathology and its symptoms, and it 
would seem that its existence can be determined only by a careful 
scrutiny of those symptoms. The tree is to be known by its fruits; 
the condition of the hidden mechanism is to be ascertained by those 
communicated movements which are external and apparent. To this 
end the usual expressions of a mental state are original and competent 
evidence. If they are the natural language of mental alienation, they 
furnish satisfactory, and sometimes the only proof of its existence. It 
is true, that such expressions may be feigned, and often are; but 
whether they were real or feigned is for the jury to determine. Hence, 
the rule prevails that as indicia of the mental condition, not only the 
acts, but the conversations, exclamations and declarations of the 
person may be shown. Of course, this rule should not be extended 
beyond the necessity on which it is founded—mere narration or state- 
ment by the accused, as that at a certain time he said or did some- 
thing, or that at a certain time he was insane, must be excluded; but 
testimony of such deportment, action, complaints, exclamations, 
declarations and expressions, as usually and naturally accompany and 
furnish proof of an existing malady, ought to be freely admitted. 

We think it equally well settled that all such indicia occurring after 
the commission of the offense, may be shown, and that the judge, 
therefore, erred in confining the testimony to acts done after the homi- 
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cide. It is true, that mania is often simulated, and. it is quite likely 
that the danger of simulation may increase after the commission of a 
homicide; but this consideration relates rather to the effect of the 
testimony than to its admissibility. It may have little weight; but 
such as it has, the jury must estimate. Previous or subsequent 
insanity in itself is no matter of excuse ; the mania must have existed 
at the time the act was done; yet, evidence of the presence of the 
malady, either before or after the act, is proper to be weighed by the 
jury, for the purpose of forming a conclusion whether insanity existed 
at the time the alleged crime was committed. And this evidence, we 
apprehend, may be identical in character with that which is admitted 
to establish mental unsoundness prior to the act. 

Grant v. Thompson, 4 Conn. 203; Kenne v. Kenne, 9 Conn. 192; 
Dickinson v. Barber, 9 Mass. 225 ; Norwood v. Marrow, 4 Devereux & 
Battle, 442; McLean v. The State, 16 Ala. 672; McAllister v. The 
State, 17 Ala. 434; Bacon v. Charlton, 7 Cushing, 581. 

For the reasons given, it is ordered that the judgment appealed 
from be avoided, and the verdict of the jury set aside, and that the 
cause be remanded for a new trial, according to law. 

Chief Justice Ludeling and Justice Howell absent. 





No. 1823.—R. W. Apams & Co., in liquidation, v. W. A. Gorpon and 
J. C. DENIs. 
A party who indorses a note as surety is not entitled to notice of dishonor by the principal. 
The surety is entitled to have the property of his principal discussed before proceeding against 
him, if he furnish a sufficient amount of money to pay costs of proceedings. 
PPEAL from the Fifth District Court of New Orleans. Leaumont, J. 
B. Egan, for plaintiffs and appellees. C. 7. Bemiss, for defendants 
and appellants. 

TALIAFERRO, J. The defendants are sued as sureties of P. Chew on 
two promissory notes, each for $333 33, dated first January, 1866, due 
one year after date, with six per cent. interest from date until due, and 
eight per cent. after maturity until paid. 

The answer admitted the indorsement of the notes, but alleged that 
no demand of payment of the notes had been made at the place of 
payment; that there was no protest, nor notice of protest, nor notice 
to defendants of non-payment. The defendants answered further 
that if bound as sureties, they then plead discussion, and point out a 
tract of land belonging to Chew, situated in the parish of 'Tensas, in . 
this State, which land, they aver, was mortgaged by him to secure the 
notes sued upon, together with others, and may be proceeded against 
by order of seizure and sale. They further tendered the sum of thirty 
dollars to pay costs of the discussion,’ 

6 
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There was judgment for the plaintiff for the amount of the notes, 
with she right reserved to the defendants to require that the judgment 
ve first enforced against the property of the principal on condition 
that they, within ten days from the rendition of the judgment, deposit 
two hundred dollars, less the thirty dollars already furnished, to pay 
the costs of discussion. From this judgment the defendants have 
appealed. 

There was no necessity for a protest and notice. The obligation of 
the defendants is that of sureties. We sce no error in the judgment. 
The right of discussion was allowed the defendants on condition oi 
their furnishing a sum of money sufficient in amount to pay costs oi 
proceedings in discussion. In the opinion of the court a qua, the 
thirty dollars tendered was quite inadequate for the purpose, in which 
opinion we concur. The plaintif asks damages for a frivolous appeal ; 
but we are not inclined in this case to award damages. The defendants 
may have been in error as tv the amount necessary to discharge the 
cost. They seem to have aimed to comply with the law. Civil Code, 
articles 3014, 3015, 3016. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts. 

Chief Justice Ludeling and Justice Wyly absent. 








No. 1889.—Tarr, Kennepy & Watsu v. GREEN & Brotuer. CAmr- 
BELL & StronG, Garnishees. 

As a general rule, the garnishee may be permitted by the District Judge to amend his answers 
to interrogatories, after an order pro confessis has been made, and before judgment agaivust 
the defendant. But the case would be different if the answers are manifestly evasive, and 
calculated to jeopardize the rights of the attaching creditor, or defeat the jurisdiction of 
the court over the defendant. 

PPEAL from Sixth District Court of New Orleans. Duplanticr, J. 
Randolph, Singleton & Browne, for plaintiffs and appellants. James 

McConnell and W. H. Rogers, for defendants and appellees. 

Howe, J. The only question in this case is, whether it is within 
the discretion of the District Court to allow a garnishee who has 
answered interrogatories in good faith, but not as fully as he might 
have done, to amend his answers after an order pro confessis has been 
made, but before judgment against the defendant. 

We are of opinion that this question must be decided in the affirma- 
tive. Answers which are manifestly evasive ought not to be permitted 
to be amended. Davis v. Oakford, 11 An. 379. Nor when a garnishee 
has once answered and admitted a certain indebtedness, should he be 
allowed to retract his judicial expression, and declare that he owes 
nothing. De Blanc v. Webb, 5 L. 86. But where answers, as in the 
case at bar, are really responsive to the interrogatories, though they 
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might have been more comprehensive, and where there is no charge of 
fraud, evasion or deceit, we can not say that the action of the court 
a qua, in permitting an amendment, exceeded the limits of a sound 
discretion. Rose v. Whaley, 14 An. 374; 11 An, 379. 

It is urged by the counsel of plaintiff that such a permission would 
cutirely jeopardize the rights of plaintiffs in attachment; that by the 
lirst answers of garnishees the court might be invested with jurisdic- 
tion over the defendant, while by the amended answers the jurisdiction 
might be taken away. To this we reply that such a case would be 
different from the one at bar, and would fall under the rule of De Blane 
vr. Webb. An amendment producing such an effect should never be 
permitted. But in the case now before us, the amendment allowed by 
the District Court, so far from impairing its jurisdiction, increased 
somewhat the amount found due by garnishees to defendants. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 

Chief Justice Ludeling and Justice Wyly absent. 





No. 2307.—Srate or Lourstana v. Joun ScHNAPPER and E. B. MALoneE. 


The answer of a juror on his voir dire to questions propounded by the accused, that from what 
he has read in the public prints he has formed an unfavorable opinion of the character of 
the accused, but th.t he has iormed no opinion as to his guilt or innocence of the crime 
charged, does not disqualify him from sitting on the jury. 

Section sixteen of the acts of 1855 limits the District Judge, when presiding over criminal 
triais, to giving to the jury a knowledge’ of the law of the’case; but in doing this the 
judge may make such ob ervations as tend only to aid the jury in their igquiries, abstain- 
ing ‘rom all comments on the testimony calculated to influence their minds in deciding 
upon the facts. — . 


4 PPEAL trom the First District Court of New Orleans, "Apel, J. 
[\ S. Belden, Attorney General, for the State. A. A. Atocha, for 
defendants and appellants. 

TALIAFERRO, J. The defendants appeal from the judgment of the 


lower court sentencing them to imprisonment—the one for a term of |. 


cighteen months in the Parish Prison, the other for two years at hard 
labor in the State Penitentiary. The sentence was rendered on the 
verdict of a jury convicting them of larceny. ° 


; 


, . 


. 


The grounds on which the appeal was taken are &nibodied in two | 


exceptions taken to the ruling of the court on the trial of the case. 

The first is, in the refusal of the court to sustain a challenge for 
cause made by defendants to the competency of a juror. The second, 
relates to the charge of the judge to the jury. 


First—A juryman being sworn on his voir dire, answered to an 


interrogatory put to him on the part of the defendants, that he “ had 
read different accounts in the newspapers in reference to John Schnap- 
per, one of the accused, and that he was prejudiced and biased as to 
his character, but not as to his guilt or innocence in the case on trial.” 
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The defendant, Schnapper, avers that, from this ruling of the court that 
the juror was competent, he was compelled to use one of his peremp- 
tory challenges to exclude him, when he should have been set aside on 
the challenge for cause. 

We see no error in the ruling of the court. The juror was not dis- 
qualified. He, doubtless, had formed an unfavorable opinion of one of 
the accused from what he had read of him in the publie prints. It is 
natural that he should. He could not have done etherwise. Every 
person who read the same accounts, doubtless, formed the same opinion, 
But the juror disclaimed any prejudice or bias against the accused in 
regard to the case before the court. It is argued, however, that the 
juror could not divest himself of the influence of the prejudice and 
bias which he expressed as to the general character of the accused, and 
that this influence would, imperceptibly to himself, operate upon his 
mind to the disadvantage of the party of whose guilt or innocence he 
was to judge. The reasoning by which this conclusion is reached is 
speculative and unreliable. How are we to determine this imper- 
ceptible influence? By a decision of the juror against the party? 
How, if he render a verdict of acquittal? Shall we lose sight of all 
other influences that might possibly operate upon the mind of the 
juror? Would the accused have nothing to hope from his sense of 
justice and duty? Nothing from his manliness and independence ? 
We apprehend that it is going too far to suppose it impossible for a 
juror to act impartially under such circumstances. We may underrate 
the motives of human action, as well as ascribe greater merit to them 
than they deserve. We consider the rule settled that, where there is no 
bias or prejudice existing in the mind of the juror in relation to the 
matter at issue, affecting his opinion adversely to the accused, touching 
the accusation against him, he is not disqualified, whatever may be 
his estimate of the general character of the accused party. See State 
v. Brette, 6 An. 653; State v. Ward, 14 An. 673; State v. Bringer, 11 
An. 607, and 14 An. 461; 3 Denio’s New York Reports, 121; 18 Connec- 
ticut Reports, 166. 

Second—The second exception is in relation to the charge of the 
judge to the jury. 

It is alleged that in charging the jury the judge used expressions 
tending to influence the jury against the defendants, and in violation 
of the sixteenth section of the act of 1855, numbered 121; and we are 
referred to 10 An. 271 and 799 and to 11 An. 633. The defendants, 
by their counsel, requested the court to charge the jury that “if they 
find that burglary has not been committed, the accused can not be 
found guilty of the larceny of property not described in the count of 
the indictment for larceny.” 

It is admitted that this charge was given in substance. The court, 
however, aded: ‘‘ But, gentlemen of the jury, in cases of larceny, the 
property is not always found, a large part of it being squandered or 
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disposed of by the thieves before their arrest;” and afterwards, upon 
objection by counsel, the court said that its remarks were not intended 
to be applied to this case. It was again objected that the effect of the 
language first used by the court, and excepted to, would not be removed 
by the subsequent qualification. The court instructed the jury that 
they must be’ satisfied that the prisoners stole the property mentioned 
in the indictment, but that it was not essential that the property stolen 
be produced or were found; as in a large portion of larcenies com- 
mitted the property is never found, or if found, not susceptible of 
identification, such as money, ete.” 

We do not conceive that the judge traveled out of his province in 
what he gave in charge to the jury, or that the remarks made were 
out of the way. They were not in any manner calulated to direct the 
minds of the jurymen in settling on their verdict. The sixteenth 
section of the act of 1855, page 152, requires the judge to limit himself 
to giving to the jury a knowledge of the law applicable to the case. 
He shall abstain from stating or recapitulating the evidence so as to 
influence their decision on the facts. He shall not state or repeat to 
the jury the testimony of any witness; and shall give no opinion as to 
what facts have been proved or disproved. 

An explanatory remark by the judge, or an occasional observation 
intended only as information to aid the jury in their inquiries, abstain- 
ing from such comments on the testimony as would tend to influence 
their minds in deciding upon the facts, is no infringement of the law 
cited by counsel in this case. The authorities referred to in 10 and I 
An. do not sustain the ground taken in this exception. 

See State v. Roger, 7 An. 382; State v. Johnson, 10 An. 456; State 
v. Green, 7 An. 518. 

We think the motion for a new trial was properly overruled. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, the defendants and appellants paying 
costs of this appeal. 


No. 2405.—H. P. LAMAYER v. LAURENT UTER et al. 


A proposition to extend the time of payment of a promissory no‘e, unaccepted by the maker, 
will not discharge the incorser. 


PPEAL from Seventh District Court, parish of Orleans. Collens, J. 
Roselius & Philips, for plaintiff and appellee. Duvigneaud & Tissot, 
for defendant and appellant. 

Howe, J. The defendant, appellant, was sued as indorser of a pro-: 
missory note. His defense is, that he has been discharged by an 
extension of time or indulgence granted without his consent to the 
maker by the plaintiff. 

The evidence shows that the plaintiff merely consented to grant the 
maker a respite, provided that all his creditors would do the same. 
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This was the condition on which the proposed extension was based, 
and it never having been complied with, the respite never was granted. 
The plaintiff’s right of action was never suspended, and the indorser 
might at any time have paid the note, and pursued the maker. The 
case differs widely from that of Gustine v. the Union Bank, 10 Rob. 
412, cited by appellant. In that case, the agreement by the holder 
was such as to release the accommodation indorser, and having been 
once executed it was held that its rescission did not revive the right 
of action against the indorser. 

The appellee has prayed for damages for frivolous appeal, and they 
must be granted. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs, and with five per centum damages for frivolous appeal. 

Rehearing refused. 








No. 2072.—New Orteans Mutua Insurance Company v. J. H. 
Ruppock, Syndic, and Cuares R. RAtey. 


The syndic of ceded property, having regularly advertised and offered it for sale, and the pur- 
chaser, having failed to comply with his bid by paying the amount, may expose the same 
for sale a second time on the same day, without giving further notice by advertisement. 
C. P. 689. 

Property offered at syndic sale a second time, on the same day, on account of the first pur- 
chaser failing to comply with the terms, is not so exposed at the risk of the purchaser at 
first offering, and the syndic can not recover of the purchaser at first offering the difference 
in amount which the property brings ai second offering below that of the first. In such a 
case a third party purchasing the property at second offering can only be required to pay 
the amount bid, without reference to the amount bid at the first offering. 


ley from the Sixth Judicial District, Parish of St. Tammany. 
Ellis, J. Alfred Hennen, for plaintiff and appellant. Gibson 
& Austin, for defendant and appellec. 





Reporter.—The first opinion in this caso being overruled cna 
rehearing, is not published. 

Hower Lt, J. A rehearing having been granted on the merits of this 
case, the first question pressed on our attention is, what formality 
must be observed in making the second offering of ceded property, 
when the bidder, at the first offering, fails or refuses to comply with 
the terms of sale? In other words, can the syndic, in such case, imme- 
diately expose said property anew two sale and adjudicato it again, as 
authorized by article 689 C. P., or must he, at the end ef ten days 
and after the customary notices, again expose it to salu, at the risk of 
the first purchaser, as prescribed by article 2589 C. C.? 

Upon a more careful examination of the articles of the two Codes 
and the jurisprudence on this subject, we have come to the conclusion 
that article 689 C. P. must apply in such sales. 

Article 2594 C. C., the first in chapter ten, which treats of judicial 
sales, declares sales which are made by authority of law to be of two 
kinds: : 
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First—Those which take place when the property of a debtor has 
been seized by order of a court, to be sold for the purpose of paying 
the creditor. 

Second—Those which are ordered in matters of succession or par- 
tition. 

According to this classification or division, it seems that all judicial 
sales, that is, those made through the intervention of courts of justice, 
must fall within one or the other of these two kinds. 

The next article (2595) declares that judicial sales are subject to the 
rules laid down in chapter nine for public sales in general, in all such 
things as are not contrary to the formalities expressly prescribed for 
such sales, and with the modifications contained in the articles fol- 
lowing: (‘en tout ce qui west pas contraire aux formalités, particulidre- 
ment prescrite pour. ces ¥ortes de ventes, et en oxtre sauf les modifications 
ci-aprés.”) 

In chapter nine of the Code, embracing articles 2579 to 2593, and 
referred to in the above article, the sale by auction (or public sale) is 
defined to be that which takes place when the thing is offered publicly 
to be sold to whoever will give the highest price, and it is declared to 
be either voluntary or forced; voluntary when the owner himself 
offers his property for sale in this manner ; forced, when the law pre- 
scribes this mode of sale for certain property, such as that of minors ; 
it must be made through the ministry of a public officer appointed for 
the purpose; and whether voluntary or forced, is subjected to the 
rules prescribed or mentioned in said chapter. It is further declared 
therein that the sale by auction, as it is made by officers of justice, (as 
distinguished from a public officer, mentioned above) is treated of sep- 
arately, under the title of judicial sales, in chapter ten, already referred 
to; and among the rules laid down in chapter nine, for public sales in 
general, is the one in article 2589, which says: “ In all cases of sale by 
auction, if the person to whom the adjudication is made does not pay 
the price at the time required, agreeably to the two preceding articles, 
the seller, at the end of ten days, and after the customary notices, may 
again expose to public sale the thing sold, as if the first adjudication 
had never been made,” and it will be at the risk of the first 
purchaser. 

The question now arises, is there any formality prescribed for the 
sale of ceded property, different from or contrary to this rule, as con- 
templated by article 2595, quoted above? 

Article 2180 provides that all sales of ceded property must be made 
on the same terms and under the same formalities that property seized 
on execution is sold; but this sale is made by the syndics, or some 
person appointed by them, at public auction. The act of 1826, p. 136, 
sec. 3 (re-enacted in 1855, p. 437, sec. 29), authorizes the creditors to 
change the terms and conditions, but not the formalities. The 
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formality for the sale of “property seized on execution,” as to the 
particular now under consideration, is found in article 689, C. P.; and 
since the case of Lafon v. Smith, 3 L. 473, decided in 1831, it has been 
held that this article evidently contemplates an immediate exposure 
again to sale, if the purchaser at the first offering fails to comply with 
the terms; but not, however, at the risk of the said first purchaser. 
See 19 L. 308, and authorities there cited. 

In the case of Stout v. Voorhies, 4 L. 392, the opinion was expressed 
that article 2589 C. C., is particularly applicable to voluntary sales, as 
also article 2588. The sale in proceedings under a voluntary surrender 
is not a voluntary sale. It is a judicial sale, ordered for the purpose 
of paying the creditors, as expressed in article 2594, and is governed, 
as to the formalities to be observed, by the Code of Practice regulating 
sales of property scized on exccution, although conducted or controlled 
by the syndie. 

The next question is as to plaintiff’s right to retain the price bid 
and claim the sale to be completed by the adjudication which was 
made to their agent at the first offering. This we have, in our forme: 
opinion, answered adversely to their pretensions, and we adhere to 
that opinion. The agent should, at least, have paid the proportion of 
his bid due on the concurrent mortgage. 

As to the reconventional demand of the syndic for the difference 
between the amount of the bid by plaintiff’s agent and that for which 
the property was sold, we must say that it seems to be based on the 
theory that the second sale was one a la folle enchére, in which, how- 
ever, the syndic and the said agent were mistaken; and if the contest 
were only between the plaintiffs and the syndic, their pleadings 
might force a different conclusion as to the adjudication to the said 
agent. The syndic, from the allegations and admissions of his answer, 
and his notice to the agent, intended the second sale to be made at the 
risk of the first purchaser, who was justified in declaring #Ahat such a 
sale, on the same day, was illegal, and his principals can not be held 
responsible to the syndic for any loss resulting from such a declaration. 
The conduct of the agent at the second offering can not be said to be 
factious or malicious, and the fact that he and the syndic were in 
error us to the formalities to be observed, can not change the real 
character of the sale, or affect the rights of the third purchaser at the 
second offering. 

The judgment of the lower court against the plaintiffs on the syndic’s 
reconventional demand for this sum, must be reversed. 

It is therefore ordered that the decision heretofore rendered by us 
be set aside, and it is now ordered that so much of the judgment 
appealed from as condemns the plaintiffs to pay the syndic the sum of 
twelve hundred dollars be reversed, and that in other respects it be 
affirmed. Costs of appeal to be paid by the syndic. 

Chief Justice Ludeling and Justice Wyly absent, 
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No. 2447.—Srate or Lovrstana, ex rel. NATHAN Scuwas, v. THE 
JUDGE OF THE SECOND JUDICIAL DISTRICT. 


From a judgment of the District Court suspending the sheriff from office under the act of 1868, 
No. 123, the party suspended must show by evidence to entitle him to a suspensive appeal 
that the amount involved is above five hundred dollars, 

In order to obtain the writ of mandamus to compel the District Judge to grant a suspen- 
sive appeal from a judgment suspending him from office, the relator must show that he has 
made the requisite proof of the amount involved before the judge a quo to give the appellate 
court jurisdiction. Diamond v. Cain, 20 An. 575. ; 


An affidavit or other proof made in the Supreme Court on the application for a mandamus, will 
not authorize the issuing of the writ. 

The value of the books, papers, fixtures, and furniture of the sheriff’s office can not be 
estimated in determining the interest necessary to give the Supreme Court jurisdiction of 
the appeal from a judgment suspending him from office. 


| ig ome ye for a Writ of Mandamus.—Parish of Jefferson. 
Preston & Labatt and Alex. Walker, for relator. Don <A. Pardee, 
Judge. 

Howett, J. This is an application for a writ of mandamus to 
compel the judge of the Second Judicial District Court for the parish 
of Jefferson to grant the relator a suspensive appeal from a judgment 
suspending hit. from the discharge of his duties as sheriff of said 
parish, rendered in a proceeding instituted in said court against the 
relator under and by virtue of act No. 123 of 1868, entitled ‘‘An Act 
defining more particularly the duties of sheriffs, coroners, constables 
and clerks of courts, and providing penalties for their failure to perform 
their duties and for contempt of court, and the power of judges over 
such officers,” for default, refusal and neglect to perform his official 
duty as sheriff. 

. Te judge, in answer to the rule herein, states the following, among 
other reasons to justify his conduct, to wit: 

“If said proceedings be of a civil nature, or of anature of which this 
court could take cognizance, the amount involved in the cause was not 
sufficient to confer jurisdiction ; the question at issue in said proceed- 
ings was, default or no default on the part of relator as sheriff in the 
performance of his official duties; the suspension from office was a 
mere sequence of the default, or a penalty imposed for said default ; 
the value of the office from which the relator was suspended by the 
judgment constitutes no criterion of the right of appeal, as these pro- 
ceedings are not and were not a contestation for the office itself; no 
one is claiming the office in these proceedings adversely to the relator. 

‘‘No affidavit has ever been filed or proof administered at the time 
said suspensive appeal was prayed for or since, in the inferior court, 
on which to base the right of appeal, so far as amount is concerned.” . 

In the petition for appeal presented to the judge a quo the relator 
alleged that “a final judgment has been rendered suspending him from 
exercising his office, and by consequence depriving him of his fees and 
emoluments of office, which amount to a sum exceeding five hundred 
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dollars; that the original proceeding herein involved a matter in dispute 
exceeding five hundred dollars, and that the judgment moreover ordered 
the transfer of personal property belonging to petitioner worth over 
five hundred dollars, to his (so-called) successor in office.” 

These allegations were not supported by the affidavit of the petitioner 
or other evidence, beyond what was in the record, which shows that 
the question at issue, the matter in dispute, was whether or not the 
petitioner had performed his duty as sheriff in the matter before the 
court. The judge found that he had not, and rendered judgment 
enforcing the penalty prescribed by the fourth section of said act No. 
123, to wit: Suspension from the discharge of the duties of his office 
until the action of the Legislature be had in the premises according to 
law; and further, that the said office of sheriff, fixtures and papers 
thereof, be surrendered iustanter to the flicer hereafter to be designated 
by the court, as provided by said section. The judgment does not 
order the surrender or transfer of any personal property belonging to 
the relator, but simp'y the fixtures and papers / the sheriffs office 
(with said office), in which fixtures and papers, as has been held, he has 
not such a pecuniary interest as to confer jurisdiction on this court ; 
and there is no evidence that the fees and emoluments of the office, 
during the suspension, would be worth over five hundred dollars, and 
there is nothing in the law to inform the judge on this subject. We 
are not aware of any law or any relation between a judge and a sheriff 
which would make the former know the amount of the latter’s fees in 
any given time. Those are matters of proof. 

If we look to the matter strictly in dispute in this controversy, it is 
difficult to sce any basis for the right of appeal. If we look to the 
penalty imposed as a criterion of the right of appeal, there was _ othing 
before the judge, at the time the appeal was prayed for, by which the 
amount involved was established or could be ascertained. The mere 
allegations of the petitioner were not sufficient, and the judge was 
justified in refusing the appeal. See State v. Legarde,21 An. 18; State 
ex rel. Creagh v. Judge f Seventh Judicial District. 

It was in the power of the petitioner and relator to adduce the 
necessary proof, and having failed to do so, he has no legal ground to 
complain of the judge in refusing the appeal. 

But it is contended that, because the relator has made an affidavit 
before this court, that the judgment works him ar irreparable injury, 
involves his right to an offic ) worth over five hundred dollars, fees and 
emoluments over five hundred dollars, and personal property in said 
office worth over five hundred dollars, and that the matter in dispute 


exceeds five hundred dollars, this court has jurisdiction, and he is 
entitled to the writ of mandamus. 


This is by no means a legal sequitur. It is only where appeals have 
been granted and motions are made in this court to dismiss them for 
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want of jurisdiction as to amount, that appellants have been permitted 
in certain cases, to establish by their ex parte oath that the matter in 
dispute exceeds five hundred dollars. This rule, however, has never 
been, and should not be, applied in applications for mandamus to 
compel the inferior judge to grant an appeal. Non constat that he 
would refuse if the proper affidavit or proof were presented to him. 
And it is only when the judge wrongfully refuses an appeal that a 
mandamus should issue to him. If he had a good reason, at the time, 
for his refusal, he is not at fault, and we can not sanction the practice of 
applying to this court for these summary writs, when parties have 
failed to put themselves right in the inferior tribunals before coming to 
us. In this case the judge a quo refused the appeal expressly on the 
ground that the record does not show that an appealable amount is 
involved. 

It the case of the State ex rel. Cain v. The Judge of the Sixth Dis- 
trict Court, 20 An. 575, the affidavit was presented in the first instance 
to the inferior judge, and came up to this court as a matter passed on 
by the judge below. To adopt the rule contended for in this respect, 
would be to exercise original jurisdiction in this court. 

We are constrained to the conclusion that the district judge has 
stated a sufficient reason to justify his conduct, and that the complaint 
of the petitioner should be dismissed at his costs, and it is so ordered. 

Chicf Justice Ludeling and Justice Wyly absent. 


No. 1731.—Ture Ursutrne Nuns v. Joun CoNNELLY.—MECHANICS’ AND 
Travers’ Bank, and WALTER G. Rosryson, garnishees. 


Partnership assets pledged to a creditor of the partnership can not be seized by garnishment 
process for an individual debt of one of the partners. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 
A. Robert, for plaintiff and appellee. Randolph, Singleton & Browne, 
for garnishees, appellants. 

TaLiaArerro, J. The plaintiffs, having a judgment against the 
defendant, took out process of garnishment against the bank and 
Walter G. Robinson. The answers of the garnishees disclosed that 
the defendant, Connelly, had pledged to the bank a certificate of stock 
amounting to $5640, as collateral secvvity for the payment of two 
thousand dollars loaned to George Connelly & Co. by the bank, for 
which it held the promissory note of the firm, John Connelly being one 
of the partners. Robinson, the president of the bank, stated in one 
of his answers that at the request of George Connelly, a member of the 
firm, the certificate was transferred to Robinson, individually, with the 
understanding that he was to hold the same, and out of the proceeds to 
pay in the first place the two thousand dollars loaned, and the balance, 
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if any, to be applied, as he understood it, to the indebtedness of George 
Connelly & Co. to him individually, the amount then owing to him 
exceeding nineteen thousand dollars. He further stated the firm of 
George Connelly & Co. is hopelessly insolvent, and that it owes the 
Mechanics’ and Traders’ Bank, Cruzat, the cashier, and himself nearly, 
if not quite, one hundred thousand dollars. That he may safely answer 
that John Connelly, the defendant, individually, owns no part of the 
scrip pledged; that it belonged to the firm of George Connelly & Co., 
and was transferred as stated. He claims a privilege upon this part- 
nership asset, which he avers is superior to any claim of the creditors 
of individual members of the firm. Cruzat, the cashier of the bank, 
answered on the part of the bank, and his answers are in substance the 
same as those of Robinson. The answers of the garnishees were tra- 
versed. On the traverse John Connelly, the defendant, swore that no 
transfer by John or George Connelly of the scrip was ever made, except 
the one to the bank; and he connected with his testimony a receipt by 
Cruzat, the cashier, for the scrip, which sets forth that it was received 
from George Connelly & Co., and was to be returned to them on pay- 
ment of their note for the loan of two thousand dollars. He added: 
‘““My brother never made any transfer of this certificate, to my 
knowledge.” 

The judgment of the lower court was in favor of the plaintiffs, It 
decreed a sale of the scrip, and directed that the proceeds should be 
applied, first, to pay the debt of two thousand dollars and interest due 
the bank, the remainder to the plaintiffs’ judgment against the 
defendant. The garnishees have appealed. 

We think the judgment erroneous. The scrip or certificate for $5640 
was a partnership asset, and pledged to pay a partnership debt. A 
very large indebtedness of the commercial partnership of George Coa- 
nelly & Co. to Cruzat, the bank and Robinson, is shown; and also that 
the partnership is insolvent. Robinson’s evidence makes it pretty clear 
that George Connelly, one of the partners, caused the scrip to be trans- 
ferred to Robinson, in order that he might be paid on his own individual 
claim against the firm whatsoever might remain of the proceeds of the 
scrip after paying the two thousand dollar note. John Connelly, in his 
testimony, contradicts this statement of the second transfer of the 
asset pledged, but qualifies it materially in the close of his testimony. 
The plaintiffs, we think, fail to show that the garnishees have anything 
in their possession belonging individually to the defendant. The scrip, 
belonging to the partnership, and pledged for vastly more than its 
amount for the payment of partnership debts, can not be seized for 
an individual debt of one of the partners. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that the garnishment proceeding taken by plaintiffs be dismissed 
at their cost. 

Rehearing refused. 





NEW ORLEANS, JANUARY, 1870. 


Baldwin v. Green and Pitkin. 








No. 1732.—L. N. BALpwin v. A. A. GREEN and Rost. Pitkin. 


If no legal ground is shown for the appeal, the appellant will be condemned to pay damages for 
frivolous appeal, when prayed for by the appellee. 


PPEAL from the Third District Court of New Orleans. Théard, J. 
Hyams & Jonas, for plaintiff and appellee. Miller & Huntington, 
fer defendant and appellant. — : 

Wyty, J. The defendant, Robert Pitkin, appealed from a judgment 
against him as indorser of a promissory note made by the defendant, 
A. A. Green. The defense was a general denial. It appears from the 
record that the note was duly protested, and notice of dishonor was 
regularly served on the appellant personally. The appellee has asked 
for damages for frivolous appeal, and they should be awarded him. 

It is therefore ordered that the judgment appealed from be affirmed, 
and that appellee recover of the appellant one hundred and fifty dollars 
damages for frivolous appeal. 








No. 1820.—Cirizens’ BANK oF LOUISIANA v. M. CONDRAN. 


A written document on which a suit is based must govern, where there is a variance between it 
and its description, but the court will not award more than is claimed in the petition. 

In a case where the note draws eight per cent. interest, and the petition only claims six, the 
Supreme Court will not compute the interest at eight per cent., so as to give it jurisdiction 
of the appeal. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 
Armand Pitot, for plaintiff and appellant. Budd & Grover, for 
defendant and appellee. 

Howe tt, J. The claim in this case, as set out in the petition, is for 
$380, the amount of a promissory note, and six per cent. interest from 
the twenty-first February, 1863. Judgment was rendered for the 
principal and interest as claimed, from which the defendant has 
appealed. 

The appellee suggests that this court can not entertain jurisdiction, 
as the sum demanded did not, at the date of instituting the suit, exceed 
five hundred dollars. 

In answer to this, the defendant contends that as the note, which is 
made a part of the petition, bears eight instead of six per cent. interest, 
jt must control the description of it in the petition, and fix the amount 
in dispute, which, at that rate of interest, exceeds five hundred dollars. 

The authorities cited by him sustain the position that a written docu- 
ment, on which a suit is based, must govern when there is a variance 
between it and its description, and that a plaintiff may avail himself 
of that fact; but they do not go so far as to compel the court to give 
him more than he asks. In this case the plaintiff has asked for only 
six per cent. interest, which, added to the principal, does not make the 
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sum demanded, at the institution of the suit, exceed $500. This court 
is consequently without jurisdiction. See the case of Wolf v. Witherell, 
just decided, and the authorities there quoted. 

It is therefore ordered that the appeal herein be dismissed, at the 
costs of the appellant. 

Chief Justice Ludeling and Justice Wyly absent. 








No. 1906.—KaTHMAN v. WALTERS. 


No action lies to recover rent for the lease of a house to be used as a brothel. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 

Collins & Wooldridge, for plaintiff and appellee. B. Egan, for C. 

C. Sampson, intervenor, appellee. DL. Madison Day, for defendant, 

appellee. McCay & Iuzenburg, for Ellen Broas, intervenor and 
appellant. 

Howe, J. We find no reason to disturb the judgment of the District 
Court in this case. The allegation that the claim of the intervenor for 
rent was founded upon a contract reprobated by law—the hiring of a 
house to be used as a brothel—seems to be sustained by the evidence. 
The claim for rent was therefore properly rejected. 

It is therefore ordered that the judgment appealed from be affirmed, 
at the costs of appellant. 

Chief Justice Ludeling and Justice Wyly absent 
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No. 2463.—STaTE oF LovuIsIANA, ex rel., etc. v. James R. HEAD. 


The insertion of the name of a judge in a citation whose title to office is in dispute, will not 
invalidate the petition or citation. 

In a contest for office under the act of the General Assembly of 1868, No. 156, either party has 
a right toa trial by jury, and if a special term is ordered, the judge may, when required by 
either party, order a special jury to try the cause. 


PPEAL from the District Court, parish of Bienville. Lewis, J. 
N. J. Sandlin, District Attorney. L. B. Watkins, for plaintiff and 
appellee. H. Gray and B. W. Pearce, for defendant and appellant. 

Howe, J. This case came before us at the term held in Natchitoches, 
in August last, and was remanded to be proceeded with according to 
law. See 21 An. p. 550. It now comes up a second time on appeal from 
a judgment against the defendant. 

The exception of the defendant, ‘that the petition was not addressed 
to a competent judge, being addressed to the honorable John L. Lewis, 
as shown by the attestation of the citation, who was not judge of the 
Eleventh Judicial District at the time said citation was issued or at the 
time the petition was filed,” was properly overruled. The petition was 
addressed “‘to the honorable judge of the Eleventh Judicial District of 
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the State of Louisiana, holding sessions in and for the parish of Bien- 
ville.” The address was sufficient; and we fail to perceive how the 
insertion in the citation of the name of a judge whose title to the offic 
is in dispute could invalidate the petition. The name of a judge forms 
no part of a citation, and will be regarded as surplusage. C. P. 179; 
Hemken v. Farmer, 3 Rob. 155; and it certainly can not be held to 
modify the terms of a petition. 

The exception that the residence of the plaintiff and of the defendant 
is not set forth in the petition, was equally without merit. 

In the view we have felt constrained to take of this case, it is unneces- 
sary to pass upon the other exceptions. 

The defendant, in his answer, prayed for a trial by jury, but the 
judge a quo refused to allow the same. In this we think there was 
error. The act of 1868, No. 156, under which this action was instituted, 
no where deprives the defendant of the general right to a jury. It is 
provided by the thirteenth section ‘that all the cases coming under 
the provisions of this law may be tried before a judge of the district 
in chambers, or at a special term called by said judge, on legal notice 
being given the parties interested ; and if required by either party the 
judge may order a special jury, to be summoned according to law, to 
try such case.” We apprehend the meaning of this section to be that 
the cause may be tried in chambers if neither party asks for a jury, but 
if a jury be prayed for, it will be necessary, when a speedy trial is 
desired, and a regular term is not in session, to appoint a special term, 
and to summon a jury therefor under the power conferred by the last 
clause of the section. 

For the reasons given, it is ordered that the judgment appealed from 
be reversed, and the cause remanded for a new trial, according to law. 

Chief Justice Ludeling and Justice Howell absent. 








No. 1779.—JEANNIE DouGLas v. ELLEN Raan. 


[In a suit to recover possession of furniture, evidence is not admissible on the part of the 
defendant to show a payment on the furniture to a third party at the instance of the plaintiff, 
under the plea of dation en payement; nor is evidence admissible to prove that the owner is 
indebted to third parties for the furniture, where the title is not put at issue by the answer. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 
Collens d& Wooldridge, for plaintiff and appellee. 2. D. Blossman, 
Jr., for defendant and appellant. 

TALIAFERRO, J. The plaintiff brings this suit to recover from - 
defendant a lot of household furniture which she alleges the defendant 
is in possession of and illegally withholds from her. She also claims 
two hundred dollars from defendant for the use of the furniture. 

The defendant, in her answer, pleads a dation en payement, averring 
that the furniture was given to her by plaintiff in discharge of a debt 
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which the plaintiff owed her. The defendant annexed to her answer a 
detailed account showing various items, amounting to $474 75. 

The plaintiff had judgment decreeing the restoration of the furniture, 
and also for the sum of one hundred and twenty dollars and costs of 
suit. The defendant has appealed. 

There are four bills of exception in the record. We consider it 
unnecessary to examine more than two of them. One of these was 
taken to the order of the court sustaining the objection made on part 
of the plaintiff to the introduction of testimony to show that defendant 
had paid a third party, at the instance of plaintiff, for a part of the 
furniture; and that, by consent of the plaintiff, the portion of the 
furniture so paid for should become the property of the defendant. 

The objection was properly overruled. The defendant, by her 
answer, distinctly acknowledged title in the plaintiff, and only claimed 
under an express transfer of that title. The plaintiff’s title to the 
furniture was not in issue. It was in%material to the defendant from 
whom the plaintiff had acquired the property, or what she gave for it. 

The defendant offered testimony to prove the correctness of the 
account annexed to her answer, and the indebtedness of plaintiff for 
the same. This was objected to by plaintiff, and the objection was 
sustained by the court, and we think correctly. It was irrelevant. The 
answer raised no question of title, alleged no privilege, and contained 
no demand for a money judgment, but simply a dation en payement. 

We gather from the evidence that the plaintiff rented a room from 
the defendant and boarded with her a short time. That she left New 
Orleans for Galveston, and after remaining there about a month, 
returned to New Orleans. The plaintiff’s furniture was in possession 
of the defendant when the plaintiff left for Galveston, and so remained 
until after her return, when this controversy arose. 

The nature and character of that possession is the principal matter 
of inquiry in this case. In her answer the defendant avers ownership 
under the alleged dation en payement, but the evidence, we think, does 
not sustain this allegation. In fact, the plaintiff’s own testimony is - 
strongly against it. The statements of two witnesses, whose oppor- 
tunities of knowing what passed between the parties were good, are to 
the effect that ‘“‘ Miss Douglas put her furniture with Mrs. Raab for what 
she owed her.” One witness said that she heard plaintiff say she 
wanted Mrs. Raab to be satisfied and keep the furniture, and that Mrs. 
Raab replied she would be satisfied, but would rather have the money. 
Mrs. Raab herself several times stated in her testimony that the furni- 
ture was placed in her possession until the plaintiff’s bill was paid; 
that she told plaintiff she should have her furniture back when she 
paid the debt. Afterwards, when called to the stand a second time, 
she swore directly to the dation en payement, in direct contradiction o¢ 
her previous statements. Three other witnesses testified to the de- 
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fendant’s declaration that Miss Douglas owed her, and that she would 
give up the furniture when she was paid. 

The plaintiff’s own evidence, entirely ignoring the alleged dation en 
payement, is sustained by that of five witnesses, and this array of proot 
determines the case in favor of the plaintiff. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts. 

Chief Justice Ludeling and Justice Howell absent. 








No. 1861.—Grorce D. Pritcnett v. Wa. G. CoYLe. 


A party claiming property must recover on the strength of his own title, rather than on the 
weakness of his adversary’s. 

PPEAL from Fourth District Court, parish of Orleans. Théard, J. 

Cooley & Phillips, for plaintiff and appellant. J. McConnell, for 
defendant and appellee. 

Lupe.ine, C. J. George D. Pritchett instituted this suit against 
William G. Coyle to recover certain personal property which said 
Pritchett alleges he had purchased from one Thompson. 

It is unnecessary to notice all the questions which have been dis- 
cussed by counsel, or to pass upon all the grounds of defense set up in 
the answer. 

It suffices to ascertain that the plaintiff has failed to establish any 
right to the property in question. The title under which he claims is 
a fraudulent simulation, conferring no ownership whatever. 

The evidence shows that Mrs. Titterton was the partner of Thomp- 
som in the coal and wood business; that Thompson bought wood and 
coal of the defendant, and that, failing to pay, he undertook to secure 
his debt by transferring the property in controversy to him, subject to 
certain conditions. It is unnecessary to consider now whether this act 
was a sale, a dation en payement or pledge, or neither, or whether it had 
any validity whatever, for the plaintiff must recover on the strength 
of his own title. 

With a full knowledge of all the facts connected with this transfer, 
the plaintiff took a written act of sale from Thompson to the property 
in his own name, and gave as the price thereof a note for $8000, which 
was given to Mrs. Titterton, plaintiff’s wife’s grandmother ; and not- 
withstanding the note was payable on demand, payment thereof has 
never been demanded. Pritchett states he does not know whether | 
the note is in existence or not. He further explains the consideration 
of the sale: ‘I agreed to give him $8000 as the price of the sale. I 
was to assume his indebtedness to Mrs. Titterton, which was near that 
sum.” Pritchett states further: “The sale of the twenty-first of 


November, 1866, from Thompson to me, was originated by me, but 
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advised by my counsel. I snggested it to my counsel and he advised 
it. I cannot say that I had spoken to Thompson on the subject, or 
suggested it to him, before I had consulted with my counsel.” * * * 
“TT insisted upon his giving me a bill of sale. He said he would do it.” 
* © * “T] wanted to protect Mrs. Titterton’sinterest.” * * * “I 
generally attented to Mrs. Titterton’s business.” 

The evidence in the record leaves no doubt on our minds that 
Pritchett’s name has been interposed to try to subserve the interests of 
his relation and principal, Mrs. Titterton, who was not able to success- 
fully claim the property of the partnership of which she was a member, 
from the defendant, who was a creditor of that partnership; and that 
he has no interest in or right to the property in controversy. 

The judgment of the District Court was correct, except in allowing 
damages.. The claims for damages were discontinued by consent. 

It is therefore ordered that the judgment of the District Court be 
avoided and reversed. It is further adjudged and decreed that the 
plaintiff’s demands be rejected; that the injunction be dissolved ; that 
the plaintiff pay costs of the District Court, and the defendant and 
appellee pay the costs of appeal. 








No. 2297.—Porice Jury, Parisn or Jerrerson, Ricut Bank, v. J. J. 


TARDOS. 


The act of the Legislature approved February 17th, 1866, confirming the appointment of a 
Board of Levee Commissioners which had been previously made by the Governor, and 
authorizing the appointment of others, when their terms of office expired, repealed all former 
laws authorizing the parochial authorities to construct levees at the cost and expense of the 
front and riparian proprictors of the lands leveed. 

After the passage of the act of seventeenth of February, 1866, the parish can not force the 


front proprietor to pay the cost of the levee which she has ordered to be constructed along 
his front line. 


The repeal of a repealing clause dors not revive the act repealed. 


PPEAL from Second Judicial District. Chas. B. Singleton, J. ad hoc. 
Bradford, Lea & Finney, for plaintiff and appellant. Edward D. 
White, for defendant and appellee. 

TALIAFERRO, J. The police jury of the parish of Jefferson, right 
bank, sues the defendant to recover $17,526 60 expended by that 
parish, as alleged, in constructing a new levee on the margin of the 
Mississippi river in front of the defendant’s plantation. The plaintiff 
prays recognition and enforcement of the lien and privilege accorded 
by law upon the land for the construciion and repairs of levees made 
by the parisht at the expense of the proprietor. 

The answer denies the right of the plaintiff to require from him pay- 
ment for the work alleged to have been done in the construction of a 
new levee on his land. He denies the alleged necessity of the work ; 
avers that he is not owner of the entire tract of land alleged to have 
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been leveed by the parish of Jefferson; that the work was not done in 
compliance with the requirements of law and the terms upon which 
the adjudication of the alleged contract was made. 

There was judgment in favor of the defendant, and the plaintiff has 
appealed. 

Prior to en act of the Legislature approved February 17, 1866, 
entitled ‘‘An Act to confirm and ratify the appointment of levee com- 
missioners provisionally made by the Governor of the State, and to 
continue their functions,” front proprietors on the Mississippi river 
were required to, construct the necessary levees and embankments 
along their front lines on the margin of the river at their own cost; 
and in default thereof, the required work might be done at their expense 
by the parochial authorities. 

It will be necessary in the investigation of this case to inquire, 
whether the act of seventeenth February, 1866, repeals the former laws 
in relation to the obligation of the front or riparian proprietors to con- 
struct at their own cost the necessary levees on their lands; and to 
consider the question raised by the pleadings, whether the act of Feb- 
ruary 17, 1866, was enacted for a special and temporary purpose, and 
expired in March, 1867, or whether it continued, and is still in force. 

It scems that in 1865 the Governor of the State, appreciating the 
importance of immediate repairs of the levees, and in some instances 
of constructing new ones, appointed a board of levee commissioners to 
superintend the subject. As this act was done under the exigencies of 
the time, just after the close of the war, during which the levees on 
the Mississippi had been much broken down and damaged, it was 
deemed necessary for the Legislature, when it assembled, to ratify the 
Governor's action in the matter, which was without legal authority. 

The act recites (section second): ‘‘ That the said levee commissioners 
are authorized and empowered to continue their functions until super- 
seded by such levee commissioners as may be established by law, or 
until otherwise ordered by the Legislature, provided the term of office 
of said commissioners shall expire at the end of the next regular 
session of the Legislature.” 

It is contended that this act merely ratified the Governor’s appoint- 
ment of commissioners, and that it had its effect and expired at the 
end of the next regular session of the Legislature. On the other hand, 
it is argued that the act established a continuous board of levee com- 
missioners, the individual members of which might be changed, and 
their term of office from time to time expire. 

This latter view of the question we are inclined to adopt. The 
Legislature might, at any time previous to the end of its next regular 
session, have superseded the first appointment of commissioners by 
appointing their successors, and it does not follow, had it thought 
proper to do so, that the last appointees would have become functus 
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officio at the time fixed for the expiration of the term of office of the 

first board. The act declared that the persons appointed by the 
Governor should go out of oflice at a stated time, if not otherwise 
previously provided for; but it does not declare that other commis- 
sioners should not be appointed and hold their office beyond the term 
fixed for the duration of office of the first commissioners. In this 
opinion we think we are sustained by the contemporaneous and subse- 
quent construction of the act. 

The Legislature adjourned in 1867 without having taken any action 
on the subject. Governor Wells, after the adjournment, proceeded to 
appoint another set of commissioners. These were removed by order 
of General Sheridan, and afterwards other commissioners were 
appointed by Governor Flanders, with the sanction of the military 
authority. The act of the Legislature of the twenty-sixth of March, 
1867, authorizing the issuing of bonds to the amount of four millions 
of dollars for levee purposes, prescribes various duties to be performed 
by ‘‘the board of levee commissioners,” recognizing thereby the exist- 
ence of such a board, and looking to a continuance of a board of that 
character for an indefinite period. The Legislature was on the eve of 
adjournment when this act passed. The term of office of the first board 
expired in a few days afterwards. It was impossible that that board 
of commissioners was looked to, to perform duties which could only be 
performed months and years afterwards. It seems clear that the Legis- 
lative and executive branches of the State Government, as well as the 
military commander, looked to the act of the seventeenth of February, 
1866, as continuing in force after the adjournment of the Legislature at 
the end of March, 1867 

That act provides that ‘‘the said board of levee commissioners shall 
have the full power to let out the contracts for the building and repairs 
of all levees in the State which, in their judgment are necessary to 
protect the alluvial lands from being overflowed. They shall have the 
entire control and management of the levees let out by them, with the 
power to prescribe and regulate the dimensions and specifications of the 
levees to be built,” etc. The eighth and last clause provides: ‘That 
all laws contrary to the provisions of this act be and the same are 
hereby repealed.” 

By act of the Legislature of March 26, 1867, seven hundred thousand 
dollars were appropriated to defray the expenses of building levees in 
accordance with contracts made with the levee commissioners. 

The former laws, then, requiring the riparian owners to build levees, 
were repealed by the act of February 17, 1866. Even had that act 
expired in March, 1867, the laws relating to levees prior to its passage 
and contrary to its provisions, would not now be in force, unless rein- 
stated by later legislation; for the repeal of a repealing law does 
not revive the first act. We do not see that any re-enactment of these 
laws has been made. 
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The order of General Sheridan, under date of August 30, 1867, in 
regard to levees, directs the levee inspectors to notify the riparian 
proprietors to repair and strengthen their levees, and a correct account 
to be kept of all the expenses of repairs of levees and of constructing 
new ones, to the end that all work of that kind should be paid for out 
of the proceeds of the levee bonds issued for that purpose. The spirit 
and true intent of that order appears to be in consonance with the 
existing laws of the State, especially in its controlling features, and 
should not be construed as intending to revive the former laws in regard 
to the obligation of the riparian owners to build and keep in repair the 
levees on their lands at their own cost. 

The legislation on the subject of levees since the late war has mani- 
festly been framed with reference to the great changes which have been 
wrought in the condition of the country by the late war. The vast 
expense formerly imposed upon the riparian proprietors of building 
the heavy embankments necessary on the Mississippi, and to make 
continuous repairs upon them, would now, under the altered state of 
affairs in regard to capital and labor, be utterly ruinous. Hence the 
policy was a wise one to relieve that class of our people by a change 
of the laws and regulations in respect to the levee system. 

The parish of Jefferson, the plaintiff in this case, appears to have 
acted in good faith in the matter of constructing the levee on the 
defendant’s land, and having done a work of public benefit, might 
reasonably expect to be remunerated for it, but we do not think the law 
will authorize it to coerce payment of this large demand from the 
defendant. 

The able and very thorough investigation of the subject by the 
judge ad hoc (the judge of the district being recused), has materially 
aided us in arriving at the conclusions we have made, and we concur 
fully in the judgment rendered by him. - 

It is therefore ordered, adjudged and decreed that the judgment ot 
the District Court be affirmed, with costs in both courts. 

Justice Wyly and Justice Howell absent. 








No. 2498.—Srate, ex rel. Widow and Heirs of J. H. Pearson, v. Tue 
PARISH JUDGE OF THE PARISH OF JEFFERSON. 


Where the heirs have been legally put in possession of the estate, by a judgment of the cour’, 
the property can not afterwards be placed under the control of an executor or adminis- 
trator to be administered as succession property. 

In a case where the property of a succession has been legally transferred to and placed in the 
possession of the heirs, a writ of prohibition will lic from the appellate court against the 
probate judge, pending the appeal from an order appointing a dative testamentary 
executor. . 


PPLICATION for Writ of Prohibition.—Parish of Jefferson. 
Hornor & Benedict, for relators. Bruening, Parish Judge. 
TALIAFERRO, J. An application was made to this court, by the 
relators, on the fourteenth December, 1869, praying for a writ of pro- 
hibition to restrain the parish judge of the parish of Jefferson. from 
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proceeding further in the matter of a petition filed in the probate court 
of that parish by one Zuinglius W. McKay, asking to be appointed 
dative testamentary executor of John H. Pearson, deceased. The 
relators set up as ground for this application that the property of the 
succession had, before this application of McKay was presented, passed 
into the possession of the heirs by formal decree of the court of pro- 
bates of the parish of Jefferson ; that the parish judge is without 
jurisdiction, there being no proceeding now of a probate character 
that can be taken by creditors or others in relation to debts or claims 
that may have existed against the succession of Pearson. An order 
nisi was rendered, and the Parish Judge filed his answer in conformity 
therewith, setting up various reasons for the action taken by him in 
the premises, and prays that the writ be dismissed. Two questions 
only are presented in this case: 

First—Where heirs have been legally put in possession of the 
property of an estate, can the property afterwards be placed under the 
control of an executor to be administered as succession property ? 

Second—Has this court authority to issue a writ of prohibition in 
this case ? 

The facts necessary to advert to in order to a solution of these ques- 
tions seem to be these. Pearson, a resident of Boston, died in that 
city in April, 1862. He left a will, which was duly probated in Suffolk 
county, Massachusetts. In January, 1868, it was presented to the pro- 
bate court of the parish of Jefferson, in this State, and an order was 
rendered for its registration and execution. In February following an 
order by the same court was rendered, putting the heirs into posses- 
sion of the property of the decedent, situated in that parish. The 
heirs gave public notice to creditors to present their claims against the 
succession for settlement. This notice was given by three several 
successive publications, within thirty days, in the official journal of 
the parish of Jefferson, the first insertion having been made Novem- 
ber 25, 1868. McKay filed his petition November 19, 1869, praying to 
be appointed dative testamentary executor of the succession of Pear- 
son, and that an inventory be made, etc. It appears that in 1853, 
Pearson bought at sheriff’s sale a number of lots of ground in the 
parish of Jefferson, on which there were mortgages in favor of third 
parties, and that he retained in his hands a large portion of the price 
bid to pay the mortgages. To the creditors thus entitled to a part of 
the proceeds of sale, if any such creditors remained, at the time the 
heirs were put in possession, was the succession bound, and not to 
McKay, who it is not pretended is a creditor. The articles 1000, 1001, 
1002 and 1003 of the Code of Practice prescribe the course to be 
pursued when heirs present themselves who are entitled to successions. 
Article 1003 provides that, “If, from the examination of the testimony 
produced in support of the prayer [that the curator be cited, and 
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required to account for his administration], the judge discovers that 
the petitioners are entitled to the succession; he shall put them into 
possession of it, and shall direct the curator or executor to render an 
account within a reasonable time, to be fixed by him.” 

Now, it is shown that thé heirs of Pearson presented themselves, 
satisfactorily proved their right to the succession, and received the 
formal order of the court to be put into possession. They further 
advertised, after being put in possession, for creditors to present their 
claims. 

The fifth section of the second chapter of title third of the Code of 
Practice details specially the mode of settling successions. The first 
article under that section (numbered 983) declares that, ‘all debts in 
money which are due from successions, administered by curators 
appointed by courts and by testamentary executors, shall be liquidated 
and their payment enforced by the court of probates of the place 
where the succession was opened.” 

Articles 995 and 996, the last of that section, are in these words: 
Article 995: ‘What is said in this section in relation to the liquida- 
tion of estates only applies where such estates are administered by 
curators or other persons appointed by a court or by testamentary 
executors.” And Article 996: ‘‘'The case is different when such estates 
are in possession of heirs, either present or represented in the State, 
although all or some of these heirs be minors; for, in such cases, the 
actions for debts due from such successions shall be brought before 
the ordinary tribunals, either against the heirs themselves, if they be 
of age, or against their curators, if they be under age, or interdicted.” 
Applying the law to the facts of this case, it seems clear that the pro- 
ceeding taken by McKay and sustained by the Parish Judge, is one not 
warranted by law. 

The probate court of Jefferson had lost all jurisdiction over the 
succession, which was no longer in esse, after the order of the court 
putting the heirs in possession. The debts, if there were any, followed 
the property in the hands of the heirs, and they could be proceeded 
against only in the ordinary tribunals. Being utterly without juris- 
diction in the case, all the reasons assigned by the judge and the 
arguments presented by his counsel for the appointment of McKay 
dative testamentary executor, fall to the ground at once. There was 
no necessity for an executor or an administrator, and there could be 
none appointed. The property consists entirely of real estate, and 
the rights of the creditors, if any, were in no manner placed in - 
jeopardy by putting the heirs in possession. The judgment putting 
them in possession might have been appealed from if the creditors had 
good grounds for supposing their rights would thereby be endangered. 
No creditor is complaining. McKay, it is not. shown, or even pre- 
tended, is a creditor, His pretensions are backed up by references to 
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authorities to show that an individual not a creditor, and without 
interest, may sometimes be appointed an executor or administrator— 
authorities wholly out of place and having no applicability to the 
present case. If it can not be said of him certat de lucro captando, it 
may at least be remarked that he evinces a rather unusual interest in 
desiring the executorship of Pearson’s estate, an interest which it is 
not easy to perceive. 

The second inquiry is, whether in this case this court can issue a 
writ of prohibition? It is contended that the only appeal which the 
relators are entitled to, is a devolutive one. . That, by Article 580 of 
the Code of Practice, the judgment of the Parish Court, appointing 
McKay dative testamentary executor, must be provisionally executed, 
notwithstanding an appeal be taken. The provisions of that article 
are founded upon the assumption that injury would result from the 
want of a tutor to minors, of a curator to absent or interdicted persons, 
or of a succession, or of a syndic of creditors, if a judgment appoint- 
ing these representatives were not executed provisionally, and hence 
they form exceptions to the general rule in regard to suspensive 
appeals. But these exceptions do not apply where no injury would 
result if no appointment were made in any of the cases enumerated. 
We see no possible injury that could result to any party if the order 
appointing a dative testamentary executor, in the case before us, were 
not provisionally executed. We have been shown that the legal and 
rightful heirs are in possession of the property by a formal judgment 
of the proper court ; that these heirs filed a peremptory exception to 
the jurisdiction of the court ; that this exception was disregarded and 
a suspensive appeal denied. The appeal in this case involves not only 
the appointment of a dative testamentary executor, but the right of 
the court to appoint an executor at all. We think that a suspensive 
appeal should have been granted, and that it is necessary in order to 
the efficacy of the appellate jurisdiction of this court. 

It is therefore ordered that the writ of prohibition in this case be made 
peremptory, and that the judge of the Parish Court of the parish of 
Jefferson be ordered to grant the relators in this case a suspensive 
appeal, returnable according to law. 

Justice Howell and Justice Wyly absent. 








No. 1873.—Rosert Moors v. A. Britton. 


The fact that the holder of a promissory note fails to bring suit promptly will not discharge thé 
indorser, provided notice of non-payment is given at maturity. 

Demand of payment of a promissory note mast be made at the place of payment: Demand at 
any other place will not bind the indorser. 


PPEAL from Fourth District Court of New Orleans. Théard, J. 
Hyams & Jonas, for plaintiff and appellant. Given Campbell, 
for defendant and appellee 











NEW ORLEANS, JANUARY, 1870. 65 


Moore v. Britton. 








Howe, J. The defendant, who was sued as indorser of a promissory 
note, claimed that he was discharged : 

First—By an extension of time granted to the maker without his 
consent; and, . 

Second—Because he was never duly notified of the non-payment of 
the note, nor was demand of payment made on the day the note 
matured. 

It appears from the evidence that the plaintiff exercised great for- 
bearance towards the maker of the note; but he does not appear to 
have given time, so as to preclude himself from suing, or to suspend 
the recourse of the indorser, in case the latter had chosen to pay and 
bring suit himself. The defendant can not, for this reason, complain 
or be exonerated. Fortineaud v. Bossiere, 18 L. 471. 

Upon the second ground of defense, it appears that on the day the 
note fell due it was presented at the Canal Bank, in New Orleans, where 
it was by its terms payable, by the notary, and payment demanded and 
refused, there being no funds thére to meet it. The presentment and 
demand were duly made. The bank was open, its employes attending 
to business, and we are not aware of any rule of law which would 
render this demand undue because it was made after three o’clock rp. 
mM. We can not presume that the bank was closed at three, when the 
evidence shows that it was open after that time. It appears that before 
three o’clock the maker of the note came to the Canal Bank; inquired 
if the note was there; was told it was not; seemed anxious to pay it; 
offered to deposit the money with the note clerk if the latter would 
give a receipt, which was refused; and then went away, leaving an 
address where he could be found. The notary who afterwards made 
the demand at the Canal Bank, being furnished by the note clerk with 
this address, declined to go to the place to which he was thus directed, 
and, we think, properly. The note was payable at the Canal Bank, 
and no demand at any other place would have justified a protest and 
notice of dishonor. It was the duty of the notary, then, to present it 
at the Canal Bank; and we are at a loss to know on what principle it 
can be contended that the giving of an address by the maker to the 
note clerk, or by the note clerk to the notary, could impose any addi- 
tional legal duty on the latter. 

We are constrained to think that the judgment in favor of the 
defendant was erroneous. 

It is therefore ordered and adjudged that the judgment appealed 
from be avoided and reversed, and that the plaintiff, Robert Moore, 
recover of the defendant, A. Britton, the sum offone thousand and five 
dollars and eighty-six cents, with interest at the rate of eight per cent. 
per annum from March 16, 1867, and costs in both courts. 

9 
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No. 2494.—J. M. Davis v. THomas L. MAXWELL. 


The act of October 18, 1868, relative to elections, etc., No. 164, has no application to elections 
held before its passage. Under the acts of 1855 and 1856, a party, wishing to contest the 
election, must give the opposite party notice within ten days after the close of the 
election. This notice would be in time if given within ten days after proclamation of the 
result. 


PPEAL from Fifth District Court of New Orleans, Leaumont, J. 
J. lisk, for plaintiff and appellant. Breaux & Fenner, for defend- 
ant and appellee. 

TALIAFERRO, J. The plaintiff alleges that he was duly elected 
sheriff of the parish of Orleans, at the general election held on the 
seventeenth and eighteenth of April, 1868, but owing to the fraud, mal- 
practices and chicanery used in the counting of the votes cast, and in 
the returns and reports made of the election, his competitor, the 
defendant, was returned as elected, and that he was wrongfully and 
illegally commissioned as sheriff, and exercises the duties of that office 
contrary to the true intent and meaning of the constitution and laws of 
the State. He prays judgment in his favor, decreeing that he be 
declared the duly elected sheriff of the parish aforesaid, and that he be 
put in possession of the said office accordingly, and that he recover 
from the defendant twenty thousand dollars, the amount of income 
from said office, of which he has been deprived. 

The defendant filed a peremptory exception in bar of plaintiffs 
action on the following ground, viz: 

First—That plaintiff has not, as required by law, given notice within 
ten days after the close of the election, of his intention to contest the 
election; and did not, within the required time, specially set forth the 
grounds of contestation, nor has he offered proof of having given such 
notice, nor has he even alleged it. The exception was sustained and 
the suit dismissed. The plaintiff has appealed. 

The plaintiff’s petition was filed on the second of April, 1869, and 
citation served on the defendant on the nineteenth of April of the same 
year, being one year and a day from the time the election took place. 
The plaintiff holds that the act of the Legislature of eighteenth of 
October, 1868, relative to elections, No. 164, page 218, repeals all 
former laws in regard to the manncr of contesting elections subsequent 
to the adoption of the State constitution of 1868. He shows further, 
that proclamation of the result of the election was not made until the 
fifth of June following, forty-five days after the election, and therefore 
it was impossible to give the notice required, file the petition, and 
within ten days from the close of the election, according to the acts of 
1855 and 1856, even if these acts were in force. 

We conclude the provisions of the act of eighteenth of October, 1868, 
are prospective only; and that the laws previously in force, prescribing 
the proceedings to be taken in contested elections, governed in all 
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matters of that character prior to the passage of the act of eighteenth 
of October, 1868. As the plaintiff could not, under the circumstances, 
have commenced proceedings prior to the official promulgation of the 
result of the election, there was nothing in the way of his doing so 
within ten days afterwards. We think he has failed in using due 
diligence. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts. 








No. 1669.—E. R. Becxwirta v. G. M. Perrce et al. 


Parties residing on opposite sides of the lines of military occupation during the late war were 
prohibited from carrying on trade and commercial intercourse with each other, and all 
contracts or obligations resulting from such trade or intercourse are null and void, unless 
it is shown that such trade or intercourse was specially authorized by the trade regulations 
prescribed by the Secretary of the Treasury of the United States. 

Where judgment has been rendered against the intervenor in the lower court, and no appeal is 
taken therefrom, and the other parties do not make the intervenor a party to the appeal, the 
appellate court will not interfere with the judgment of the court below on the intervention. 


PPEAL from Fifth District Court, parish of East Baton Rouge, 


Posey, J. White & Robertson, for plaintiff and appellee. Dunn & 
Herron, for defendants and appellants. 

Lupe.ine, C. J. The plaintiff sued for the balance due on an 
account for supplies furnished, during the year 1865, for the use of the 
plantation of the defendant; and he claimed a privilege upon the crop 
raised on the plantation in that year. At the instance of plaintiff, the 
cotton on the place, and twenty bales of cotton, found in the possession 
ot Jackson & Rosenfield, were sequestrated. 

The defendant, Peirce, filed a general denial and a plea that he and 
plaintiff lived on different sides of the lines of military occupation at 
the time the trading is alleged to have been carried on, and the trading 
was prohibited. 

Jackson & Rosenfield allege that they were the owners and possessors 
of the twenty bales of cotton at the timé they were sequestered, and 
that said cotton was not raised on defendant’s plantation. Mrs. Peirce, 
the wife of the defendant intervened and claimed that the property 
on the plantation which was sequestrated, belonged to her. 

There was judgment in favor of Jackson & Rosenfield, dissolving 
the sequestration as to the twenty bales of cotton claimed by them, 
and against the plaintiff for six hundred dollars damages. 

There was judgment against the intervenor dismissing her interven- 
tion, and in favor of the plaintiff against her for the sum of five 
hundred and eighty-four dollars and twenty-four cents, with interest 
at the rate of five per cent. per annum from the second day of Novem- 
ber, 1865. 





SUPREME COURT OF LOUISIANA, 


Beckwith v. Peirce et al. 








There was also judgment against the defendant for three thousand 
and thirty-two dollars and seventy-six cents, with five per cent. 
interest thereon from second of November, 1865, with privilege, to 
secure payment of the judgments against the defendant and intervenor 
on the cotton raised on the “‘ Wilderness Plantation.” The defendant 
and the plaintiff have appealed. 

The intervenor has not appealed; neither has she prayed for any 
amendment of the judgment against her. We can not therefore 
interfere with the judgment against her. 

The evidence establishes, beyond doubt, that the twenty bales of 
cotton, seized in the possession of Jackson & Rosenfield, belonged to 
them, and were not raised on the defendant’s plantation. We think the 
proof sustains the judgment of the lower court in favor of Jackson & 
Rosenfield. 

The testimony in the record shows that the account sued on was, in 
part, made during a time when trading between the plaintiff. and 
defendant was prohibited by law, as the former resided within the 
Federal lines, and the latter lived within the insurrectionary district. 
The testimony offered to prove that the trading between the parties 
was carried on under permits, in accordance with the regulations of 
the Secretary of the Treasury of the United States, does not satisfy us 
of that fact. 

Doyle, one of the clerks of plaintiff, says: ‘ Before the surrender 
it was necessary to obtain permits before they could take out goods, 
Mr. Beckwith was not in the habit of allowing goods to leave his store 
without the necessary permits.” 

Another witness says: ‘‘These permits were generally produced, 
stating that the goods were for plantation supplies.” 

D. W. Lucas says: ‘‘I was connected with the Treasury Department, 

To obtain permits the parties were to live within ten miles of town. 
' They were allowed enough for their families. In obtaining permits, 
parties were required to make affidavit that the supplies were for their 
families and not to be transferred. Mr. Beckwith frequently brought list 
of goods that he wished to send out, that were over the amount, and telling 
us it was to his advantage, would persuade us to give the permits, saying 
he would be responsible that it was all right.” 

E. Purnell says: ‘‘Mr.- Peirce received a great many shoes, a bale 
of cotton, wine and liquors. He received no salt. The shoes he 
received were fine shoes—morocco—the greater part women’s shoes. 
There were a good deal of calicoes. These goods were sent out by Mr. 
Beckwith and traded off. At the cessation of hostilities many of these 
articles were left on the hands of Mr. Peirce.” 

It is not proved positively that the permits obtained were for any of 
the goods charged in the account sued on; much less does the 
testimony prove that permits were obtained for all the goods. Beside 
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the testimony of Lucas, an employe of the Treasury Department, and 
the testimony of Purnell show that the goods were sent out of the lines 
in violation of the regulations of the Treasury Department. See the 
case of the Sea Lion, 5 Wal., 630. 

Besides this, the plaintiff has failed to establish the correctness of 
the following items of the account sued on, to wit: 


Cash paid to defendant on third of January, 1865 
Cash to G. M. Peirce, January 7 
Cash to G. M. Peirce, January 12 


This excceds the balance of the account sued for. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court against the defendant, G. M. Peirce, be avoided and 
reversed, and that there be judgment against the plaintiff, as in case 
of nonsuit. 

It is further ordered that the judgment in favor of Jackson & 
Rosenfield against the plaintiff, and the judgment in favor of the 
plaintiff against the intervenor, Mary C. Baker, wife of G. M. Peirce, 
be affirmed; and that the plaintiff pay all the costs of the lower court, 
except those created by the intervention, and that the plaintiff pay 
the costs of this appeal. 


—_—— 


On REHEARING. 


Howe tt, J. A rehearing was granted in this case only so far as 
relates to the items of the account sued on charged subsequently to 
the twenty-fourth of May, 1865, the date at which the prohibition 
against trading between the parties ceased. The right to recover for 
such items was recognized-in the case of Williams v. Gay, 21 An. 110. 
The balance due on the portion of the amount subsequent to said date 
is $1615 98, from which should be deducted the sum of $584 24, 
amount of the judgment affirmed against Mrs. Peirce, leaving the 
sum of $1031 74 due by the defendant, G. M. Peirce, and for which 
judgment should be rendered against him. 

It is therefore ordered that so much of our former decree as reverses 
the judgment of the court a qua against, the defendant and gives 
judgment against plaintiffs, as of nonsuit, be set aside, and that 
plaintiffs recover of defendant, G. M. Peirce, the sum of $1031 74° 
(instead of $3032 76, allowed by the court below), with legal interest 
thereon from November 2, 1865, and privilege on the cotton raised on 
the Wilderness plantation in 1865, and sequestered herein, to be seized 
and sold to satisfy this decree against defendant ; and that as thus 
amended our former decree remain undisturbed, 
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No. 2649.—OwNERS OF THE STEAMER GENERAL QUITMAN ¥v. JOHN 
Q. Packarp.—OBER, ATWATER & Co., Intervenors 


The factor or commission merchant has alien and privilege on the crop for moneys advanced 
to aid in making it. Acts of 1867, p. 351. 

Where the appeal is taken for delay only, damages will be awarded the sppellee for frivolou® 
appeal. 


PPEAL from Thirteenth District, Parish of Tensas. Hough, J. 
Farrar & Reeves, for plaintiffs and appellees. Julius Aroni, for 
intervenors and appellants. 

Wyty, J. The intervenors have appealed from a judgment in favor 
of the plaintiffs and against the defendant, recognizing their privilege 
on the crops sequestered for the cash and supplies furnished to produce 
the same during the year 1868. 

The evidence shows, beyond doubt, the correctness of the plaintiffy 
demand, and that they have a privilege on the crops seized, superior 
to the intervenors, who show no privilege whatever. 

The case of Willis Wood, administrator, v. L. C. Calloway—H. K. 
Carter, third opponent, 21 An. 471, relied on by the intervenors and 
appellants, to show that no peivilege is allowed on the crop for money 
advanced to the planter, does not sustain their position in this case. 

At the time that case arose, which was prior to the act of twenty- 
eighth of March, 1867, the law allowed no privilege for cash advanced 
to produce the crop; but in the case before us, an account is sued on 
for money advanced and supplies furnished to produce the crop of 
1868. Under the statute of 1867, referred to, the privilege exists as 
well for cash actually advanced, as supplies furnished to make the 
crop. Acts 1867, p. 351. The evidence fully refutes the charge of 
collusion and fraud between the plaintiffs and the defendant. The 
plaintiffs have prayed for damages against the intervenors for taking 
a frivolous appeal, and we think they should be awarded them. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs; and it is further ordered that plaintiffs recover of the 
intervenors one hundred and fifty dollars damages for frivolous 
appeal. 

Rehearing refused. 








No. 2587.—J. C. VAN WICKLE v. CHARLES PoypRAs. 


A party having laid the foundation for the introduction of secondary evidence, by showing the 
loss of the original documents sued upon, is not required to prove that the original note or 
documents had affixed to them the required internal revenue stamps,before evidence can be 
received of their contents. 


PPEAL from the Seventh District Court, parish of Pointe Coupée. 
Miller, J. Thomas H. Hewes, for plaintiff and appellant. U. B. 
Phillips, for defendant and appellee. 
Wrty, J. The plaintiff has appealed from a judgment rejecting his 
demand against the defendant, based on a promissory note, which, 
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together with the original pleadings, was lost or stolen from the clerk’s 
office, prior to the trial. 

The judge decided to admit secondary evidence, but rejected the 
copy of the lost note and the evidence of the witnesses supporting it, 
because it did not appear, and" the plaintiff failed to prove, that the 
lost note had affixed to it the proper internal revenue stamps, the court 
holding that it was incumbent on the plaintiff ‘so to prove. Thereupon 
the counsel of the plaintiff offered to affix the necessary stamps to 
such papers as remained in the case, which offer being rejected, he took 
a bill of exceptions to the ruling of the court. 

It appears to us the judge erred. The note and the original plead- 
ings in the case having been lost, the necessary steps were taken to 
permit the introduction of secondary evidence, which the judge decided 
to receive. 

Whether the lost note had the internal revenue stamps affixed or 
not is quite immaterial; that note was not offered in evidence of the 
debt; other evidence, which, under the circumstances, was admissible 
by our laws, was offered, and should have been received. 

Without expressing any opinion as to the constitutional authority of 
Congress to enact laws relative to the competency of evidence in State 
courts, or its authority to declare a note inadmissible as evidence of a 
debt in a State court unless certain internal revenue stamps are affixed 
to it, we will remark that there is no act of Congress that we are aware 
of requiring stamps before a debt can be established by secondary 
evidence. We know of no law forbidding the introduction of secondary 
evidence, otherwise admissible, because the party offering it may be 
unable to prove that the lost note was duly stamped. 

The other objections to the introduction of the evidence are unworthy 
of consideration. Plaintiff’s bill of exceptions was well taken. 

It is therefore ordered that this case be remanded for new trial, and 
to be proceeded in according to law, and that appellee pay costs of 
this appeal. 








No. 2652.—Anprew R. Hynes v. Potice Jury oF MApison Parisn. 


An acknowledgment or waiver by the parish treasurer, of a warrant or claim against the parish, 
will not operate an interruption of prescription, unless it is shown that he was duly author- 
ized to make such waiver. 

An ordinance of the police jury, authorizing the president to waive prescription of debts against 
the parish, will not protect the holder of a warrant zgainst the plea of prescription, although 
it has been duly acknowledged by the treasurer. Under such an ordinance, the president 
alone is competent to make the waiver. 


PPEAL from the Thirteenth Judicial District, parish of Madison. 
Hough, J. E. D. Farrar, for plaintiff and appellant. G. P. 
Dewees, parish attorney, for appellee. 
TALIAFERRO, J. This suit is brought on five parish warrants. The 
plea of prescription is made, Four of the five warrants are admitted 
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to be prescribed. The contest is only as to one of them, in regard to 
which the plaintiff aims to show prescription is interrupted. The 
warrant reads thus: 

“No. 859.—The State of Louisiana, parish of Madison. 

‘$750. The treasurer of the parish aforesaid pay the order of A. R. 
Hynes, for bridge across Joe’s bayou, seven hundred and fifty dollars 
and cents. Ordinance at April session, 1876- / 76. / 

“ JOSIAH STAMBOROUGH, 
“President of the Police Jury. 
“ Attest: Joun T. Mason, Clerk. 
“* Richmond, La., June 7, 1861.” 


Across the instrument is written: 
‘Not paid for want of funds. December 26, 1862. 
‘“* A, E. ADAMS, Treasurer. 
‘*Indorsed: R. Hynes. Presented September 13, 1867. 
“E. B. TOWN, President Police Jury.” 


It is shown that since the late war the police jury of the parish of 
Madison, in order to avoid costs and expenses that might arise from 
the bringing of suits against the parish, authorized its president to 
waive prescription on all obligations against the parish, not already 
prescribed ; and Town, at that time president, testifies that his indorse- 
ment on the warrant, at the time it was presented, was made for the 
purpose intended by the ordinance. The question now arises, what 
bearing has the treasurer’s act in relation to the plea of prescription ? 
The warrant bears date June 7, 1861, and on the twenty-sixth of 
December, 1862, he writes across its face, ‘‘Not paid for want of 
funds.” If this is to be considered an acknowledgment of the validity 
of the claim that is binding on the parish, then, five years not having 
intervened between the twenty-sixth of December, 1862, and the thir- 
teenth of September, 1867, the obligation is not prescribed. But there 
is no authority shown in the treasurer to acknowledge claims against 
the parish. His duties are defined and specific; and the authority to 
acknowledge debts against the parish, or to waive prescription is not, 
so far as shown, among them. The fact that the police jury, by formal 
ordinance for that purpose, empowered the president of that body to 
make such acknowledgment and waiver, indicates that, in the opinion 
of that body, its treasurer had not the right. An agent’s acknowledg- 
ment of a debt will interrupt prescription, if his authority be express 
or fairly implied from the character of the agency. We think such 
authority in the parish treasurer is not to be inferred from the nature 
of his functions. We conclude, therefore, that the plea of prescription 
must prevail. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts. 

Rehearing refgsed. 
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No. 2646.—Paruam & Biount v. Estates of V. E. & E. K. Ocrz. 


Tn the absence of proof to the contrary, the Supreme Court wiil presume that the judge a quo 

required proof of the signature of letters before receiving them in evidence. 
The testimony of one witness, corroborated by letters of the debtor, is sufficient to establish a 
claim above five hundred dollars. 






PPEAL from Thirteenth District Court, parish of Tensas. Hough, J. 
Thomas P. Clinton and Wm. P. Mellen, for plaintiffs and appellees. 
Ieeve Lewis, for defendant and appellant. 

Wy ty, J. The defendants have appealed from a judgment on default 
made final against them on an account for $1480 38, with five per cent. 
per annum interest thereon from the first Cay of January, 1867. 

The objection urged in this court is, that the account was only proved 
by the evidence of one witness; also, that the signatures to the letters 
adduced in evidence were not proved, and were therefore improperly 
received by the judge a quo. 

We find in the record no note of evidence; but it appears that the 
district judge admitted the letters in proof. In the absence of proof 
to the contrary, we will presume the judge did his duty, and required 
proof of the signatures before receiving the letters in evidence. 

The evidence of the witness, corroborated by the letters, establishes 
beyond doubt the correctness of plaintiff’s demand. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 
Rehearing refused 








No. 2341.—P. F. Tuomas v. C. L’Hore et al. 





If a contract of building has been dissolved by the death of the undertaker, and the proprietor 
accepts the work done and materials furnished, he must account to the heirs for their value 
in the proportion they bear to the price agreed upon for the construction of the entire 
building. 

PPEAL from the Fourth District Court, parish of Orleans. Théard, J. 
A Saucier & Michinard, for plaintiff and appellee. 2. Schmidt, Sam- 
bola & Ducros, Murphy & Lambert and Hyman, Wallace & Handlin, for 
defendants and appellants. 

Howe, J. The plaintiff alleges that on the twentieth of September, 
1867, he made a written contract with Charles Crampon, whereby the 
latter bound himself to build for the former a house and dependencies 
for the price of $7000; that Crampon, who had delayed the work, and 
failed to deliver the house at the stipulated date, died in February, 
1868; that his wife and heirs, declining to complete the work under the 
contract, and making no claim thereunder, he, the plainniff, kept the 
work which had been done, and such portion of the materials as had been 
cictually used toward the erection of the buildings, and completed the 
work according to the contract after an estimate of the probable cost; 
10 


74 SUPREME COURT OF LOUISIANA, 


Thomas v. L’Hote et 21. 








that previous to Crampon’s death he had paid him $3000; and that in 
completing the buildings he, the plaintiff, had expended on account of 
the balance of the price the sum of $3300, and was entitled also to a 
further credit of $25 for a cistern not furnished as stipulated; leaving 
thus the sum of $675 due on the contract of $7000. 

He further alleged that after Crampon’s death he received attested 
accounts or notices of claims for work alleged to have been done and 
materials furnished during Crampon’s lifetime, by a number of per- 
sons, whose names are set forth, and who are made defendants herein ; 
and, denying any personal liability, he deposited the sum of $675 in 
court, in order that the defendants might, contradictorily with each 
other, establish their claims and their several pro rata shares to this 
fund. 

The principal allegation of the defendants is, that the amount of the 
work done by Crampon, and of materials furnished and prepared at 
the instance of plaintiff for the building, was worth, at the time of 
Crampon’s death, fully $4500, relatively to the price of $7000 stipulated 
for the whole building; and that the balance of the work to be done 
and materials to be furnished could and should have been done and 
furnished, conformably to the specifications of the contract, for the sum 
of $2500, so that the amount which the plaintiff should have held for 
distribution should be decreed to be $1500, instead of $675. 

There was judgnfent in favor of the plaintiff as to the amount due 
by him, $675, which was ordered to be distributed pro rata among the 
defendants. From this judgment the defendants, L’Hote, Demoruelle, 
Hacker, Mahoney, Stucke, and Lagrange have appealed. 

The question to be solved in this case is conceded to be correctly 
stated in the defendant's brief, and is this: 

“What was, at the time of Crampon’s death, the value of the work 
already done by him, and of the materials already prepared, and which 
were used by Thomas, relatively to the price of $7000 stipulated in the 
contract?” 

Article 2738 of the Civil Code provides that, in case the contract is 
dissolved by the death of the workman, architect cr undertaker, the 
proprietor shall be bound to pay to the heirs of the latter “‘the value 
of the work that has already been done, and of the materials already 
prepared, proportionably to the price agreed on, in case such work and 
materials may be useful to him.” 

It is not, therefore, the real, but the relative value of the work and 
materials that must be compensated. If the contractor, for example, 
should have made an advantageous bargain, and completed half the 
work at a cost less than half the contract price, the proprietor would 
owe his heirs more than the cost of the labor and materials. If, on 
the contrary, the contractor should have made ati improvident agree- 
ment, and completed half the work at a cost greater than the half of 
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the contract price, the proprietor would owe his heirs less than that 
cost. In the former case the heirs reap the benefit of their ancestor’s 
prudence; in the latter they suffer the injury arising from his rashness. 

In the case at bar, it seems that Crampon did not make a wise bar- 
gain. He agreed to do work for $7000 that was well worth $8000. 
The amount due by the plaintiff is somewhat less than the real value 
of the work and materials. A review of the evidence does not satisfy 
us that the judge a quo erred in fixing the amount at the sum alleged 
by plaintiff. We think, however, that the claims of the defendants, J. 
Lincoln & Co. and C. Aiken, should have been disallowed, there being 
no evidence to support them. 

It is therefore ordered that the judgment appealed from be amended 
by striking therefrom the names of J. Lincoln & Co. and C. Aiken as 
parties entitled to share pro rata in the distribution of the fund, and 
that in other respects, and as thus amended, the judgment be affirmed. 
Costs of appeal to be paid by appellees. 








No. 1774.—Boston Bettine Company v. J. 8. Smronps. 


The plea of generat denial, and the further special plea that the goods purchased, for which 
the note sued on was given, were rotten and worthless, admits the capacity of the plain- 
tiffs to stand in judgment. 


PPEAL from Fourth District Court of New Orleans. Théard, J. 
William H..Hunt, for plaintiff and appellee. Bentinck Egan, for 
defendant and appellant. 

Wy ty, J. This is a suit on a promissory note. 

The defendant pleaded ‘“‘a general denial, and for further answer 
denies specially the existence of any such company as that of plaintiffs 
in this suit, or that they have any right to sue or stand in judgment, 
and for further answer respondent denies that he ever received any 
consideration for the note sued upon ; and for further answer alleges 
that said note was given by him to plaintiffs for a quantity of India 
rubber hose, and said hose was represented by plaintiffs to him to be 
good and sound, when, in truth and in fact, it was rotten and badly 
made, and perfectly worthless, and could not be sold for any price, 
which defects respondent did not discover until long after the date of 
the note sued upon.” 

The case was tried by a jury, and on their verdict judgment was 
rendered in favor of plaintiffs, and defendant has appealed. 

The only serious question presented in this case is the capacity of 
the plaintiffs to sue, which is disputed in the answer. 

The petition begins thus: ‘‘ The petition of the Boston Belting 
Company, a corporation under the laws of Massachusetts, domiciliated 
in Boston, Massachusetts, respectfally shows,” etc. 
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The answer of the defendan:. after denying the existence of any 
such company, substantially admits it; thus, the defendant “ for 
further answer alleges that said note was given by him to plaintiffs for 
a quantity of India rubber hose, and said hose was represented by 
plaintiffs to him to be good and sound, when, in truth and in fact, it 
was rotten,” etc. 

If the plaintiffs did not exist, it is difficult to perceive how the 
defendant, Simonds, bought from them India rubber hose, which they 
represented to him tv be sound, and for which he gave them his 
note. 

In effect, the answer says to the plaintiffs: I deny that you are any- 
body, but I have traded with you: have given you my note for India 
rubber hose, which you represented to me to be sound and good, 
whereas they are rotten and worthless. 

We think the answer substantially admits the capacity of the 
plaintiffs. 

It is therefore ordercd that the judgment appealed from be affirmed, 
with costs. 

Rehearing refused. 


No. 25y2.—Jacos ©. Van WINKLE v. THE PoLice Jury or TUE 
PARISH OF POINTE COUPEE. 


A written obligation, signed by the auditor of parish accounts, styled a certificate of indebted. 
ness, is prescribed by the lapse of five years. C. C. 3505. 


PPEAL from the Seventh Judicial District, Parish of Pointe Coupée. 
Cooley, J. Cooley & Phillips, for plaintiff and appellee, John 
Yoist, for defendant and appellant. 

TaLiaFERRO, J. The plaintiff sues the parish of Pointe Coupée to 
recover the amount of four written obligations, styled “ Certificates of 
Indebtedness.” Three of these instruments, each for one thousand 
dollars, are dated March 2, 1860, and signed by the auditor of parish 
accounts, and indorsed by the holder of the claim against the parish. 
They are numbered, respectively, 618, 619 and 620, and read as follows: 

“Pointe Coupée. This is to certify that the parish of Pointe Coupée 
owes to Mr. Richard Hanahan, or order, one thousand dollars, with 
interest at the rate of eight per cent. per annum from this date, for 
building the Colomb levee. 

“ Pointe Coupée, March 2, 1860. 

(Signed) “JOHN YOIST, 
‘‘ Auditor of Parish Accounts. 

“Indorsed: RicHARD HANAHAN.” 


The other act, dated June 23, 1863, is drawn in the same manner for 
the sum of five hundred dollars, with like interest from date, and 
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expresses the consideration to be a balance due the district surveyor. 
The main grounds of defense are: 

First—Prescription. 

Second—That no provision was made at the time the indebtedness 
was created to discharge it. 

The plaintiff obtained judgment in the lower court, and the defend- 
ant appeals. 

We think the certificate sued upon comes within the large class of 
instruments contemplated by the article 3505 of the Civil Code, and 
the prescription of five years, plead in defense, must prevail. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed It is further 
ordered that there be judgment in favor of the defendant and appel- 
lant, and that the plaintiff pay costs in both courts. 

Rehearing refused, 








No. 2089.—Tue State v. WittiAmM Davis. 


The statute of the State of Louisiana of 1805, adopting the common law of England as the basis 
of its criminal jurisprudence, is not affected by any enactments of that kingdom subsequent 
to that date. 

The statute of 21 George IIL, chap. 68, enacted prior to the year 1805, by which the taking of 
certain things attached to the realty is declared to be a felony, does not affect the definition 
of the word “larceny,” as used in the twenty-eighth section of the act of March 14, 1855. 

The term larceny, as used in this statute, means the felonious taking and carrying away of the 
personal goods of another, without his consent, and with intent to convert them to the use 
of the taker. 


PPEAL from the District Court, Parish of East Baton Rouge. 
Posey, J. M.A. Estevan, District Attorney, for the State. Read 
& Goodale, for defendant and appellant. 

Howe, J. The defendant has appealed from a judgment rendered 
upon the verdict of a jury finding him guilty of larceny. It appears 
from the bill of exceptions that the copper pipe, alleged to have been 
the subject of the larceny, was permanently affixed to an engine, which 
was itself permanently affixed by bricks and mortar to a sugar house; 
and that the counsel for the accused requested the court to charge tho 
jury as follows: 

1. That larceny can not be committed of things that partake of the 
realty. 

2. That copper pipe affixed to an engine, which is affixed by masonry 
to a building, does partake of the realty, and that larceny can not be 
committed thereof. 

The court refused these instructions, and, on the contrary, charged 
the jury that the statute of 1805, by which the Legisle‘ure of Louis- 
iana adopted as the basis of the criminal jurisprudence the common law 
of England, should be intended and construed as embracing the statute 
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of 7 and 8 George IV., chap. 29, by the forty-fourth section of which 
the stealing or feloniously removing of metal from a building was made 
a felony; and that the effect of this statute upon the laws of Louisiana 
is such as to include within the definition of larceny, such crimes as 
stealing or feloniously removing some things that do partake of the 
realty, such as copper pipe when affixed to buildings and the like. 

We are constrained to think that this ruling was erroneous. What- 
ever may have been the effect of our statute of 1805, it could not have 
embraced the statute of 7 and 8 George IV., chap. 29, inasmuch as the 
latter was not enacted until after the accession of that monarch in the 
year 1820. We presume the learned judge a quo had in mind the 
statute of 21 George III., chap. 68, by which the taking of certain things 
attached to the realty was declared to be a felony ; but we do not think 
that the enactment of this statute, prior to 1805, should be held to 
affect the definition of the word “larceny,” as used in the twenty- 
eighth section of the act of March 14, 1855, under which this prosecu- 
tion was instituted. The offense denounced by that section is larceny 
at common law—pure and simple—the felonious taking and carrying 
away of the personal goods of another, without his conseat, and with 
intent to convert them to the use of the taker. 

It may well be, however, that the State can yet establish, under the 
pleadings herein, a case of larceny; and 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, and the verdict of the jury set aside, and the cause 
remanded for a new trial. 








No. 2712.—B. and A. SouLEe v. M. WorsHaAm. 


A judgment creditor can not proceed by rule to make the sureties of the sheriff liable for 
money collected by him on a writ of fierit facias, 


PPEAL from Fifth Judicial Court, parish of East Feliciana, Posey, J. 

Kernan & Lyons, for plaintiffs and appellees. Cross & Hardee, 
McVea & Kilbourne, and Race, Foster & EH. T. Merrick, for defendants 
and appellants. 

Howe, J. In this case the plaintiffs caused a writ of fieri facias to 
be issued upon their judgment against the defendant, and certain 
property to be sold by A. S. Norwood, then sheriff of East Feliciana, 
and now deceased. As the foundation of the proceeding now before 
us they afterwards took a rule upon the administrator of the late 
sheriff, and upon his sureties, L. G. Perkins, Thomas W. Robins and 
J. R. Jackson, to show cause why judgment should not be rendered 
against them in solido, for a sum alleged to have been received by 
Norwood, sheriff, as proceeds of the sale above mentioned, and which 
he had neglected to pay over. 
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The administrator answered by pleading the general denial, and the 
prescription of two years. The sureties excepted to the action on the 
ground that they could not be proceeded against thus summarily by 
rule. Their exception was overruled, and they filed an answer to the 
merits. The court a qua gave judgment against the defendants 
in solido for the amount claimed, the sureties appealed. 

We are of opinion that the court erred in not maintaining the 
exception of the appellants. The right to proceed against the sheriff 
or his succession, by rule, does not necessarily include the right to 
proceed in this summary manner against his sureties. In the absence 
of special provisions of law, permitting the summary process, the 
proceeding should be initiated by petition and citation. Weiser v. 
Smith, lately decided; 6 Rob. 435; 3 Ai, 206, 434; 12 An. 201; 14 An. 
390. 

It is therefore ordered that the judgment appealed from be, as to the 
appellants, avoided and reversed, and the rule as to them dismissed, 
with costs. 








No. 2698.—ApeELtnE C. TaAyLor AND HusBAnp v. BoepicKer & BADEN- 
HAUSEN.—S. D. Moopy, Intervenor. 
In all cases where an intervention is allowed, the intervenor is entitled to the delay necessary to 
cite the parties against whom it is directed. This rule applics whether the intervention 
has been filed before or after issue joined. 


An intervenor having his remedy by direct action, is required to be always ready to plead or 
exhibit his testimony. 


PPEAL from Fifth Judicial District, parish of East Feliciana. Posey, 
J. McVea & Hunter, for plaintiffs and appellees. Kernan & Lyons, 
for intervenor, appellant. 

TALIAFERRO, J. The plaintiffs in 1866, sold to the defendants a 
tract of land lying in the parish of East Feliciana, for the price of 
$12,430, of which a part was paid in cash, and a term of credit granted 
for the remainder, for which notes were executed and secured by a 
mortgage and the vendor’s privilege. The vendees subsequently sold 
this property to the intervenor. 

On one of the notes (for $7430) executed by the defendants for a part 
of the price, the plaintiffs instituted this action, via ordinaria, praying 
judgment recognizing their privilege and mortgage, and that the 
mortgaged property be seized and sold to pay the amount of the note. 
The mortgage ¢ontains the pact de non alienando. The note is a joint 
and several obligation. Judgment by default was taken against 
Boedicker, and afterwards made final before citation was served upon 
the other defendant. In the interval, between the rendition of 
judgment by default and the final judgment, Moody presented his 
petition of intervention, setting forth that he was interested in the 
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event of the suit, having become the purchaser of the property, and 
having the same in possession. He also alleges that plaintiffs have no 
mortgage securing the payment of the note sued on. The judge a quo 
refused to allow the intervention, on the ground that it came too late. 
Judgment being rendered against one of the defendants, the intervenor, 
having reserved a bill of exceptions to the ruling of the court refusing 
‘to allow his intervention, took this appeal. The correctness of the 
action of the lower court, in régard to the intervention, is the only 
question presented for the consideration of this court. 

Article 391, of the Code of Practice, gives the right to “‘ intervene 
either before or after issue joined, provided the intervention do not 
retard the principal suit.” Article 393 provides that -the intervention 
must be formed by a petition, which must be served on the party 
against which it is directed, in order that he may answer to the same 
in the delay given in ordinary suits. 

The right to intervene being granted, all the means requisite for the 
exercise of that right are necessarily granted also. In declaring that 
the intervention shall not retard the main action, the lawgiver intended 
that no delay shall be allowed beyond what is strictly necessary to 
enable the intervenor to litigate his claims in the suit in which he 
intervenes. He has the right to have his petition served upon either 
or both the parties against whom he proceeds, in order that they may 
answer within the delay given in ordinary suits. It is plain that an 
intervenor is not entitled to all the rights which the original parties 
have in relation to the mode of conducting the contestation. The 
exercise of these rights often involves much delay in procuring evidence, 
the calling in of warrantors, and other acts necessary to a final 
decision of the cause. The intervenor is required to be always ready 
to plead, or exhibit his testimony, because he has always his remedy 
by a separate action to vindicate his rights. If he chooses to proceed 
by intervention, he can not retard the adjustment of the rights of others 
to any greater extent than the necessity of the circumstances require 
in order to obtain his own. 

The purport of the several articles which treat of intervention, taken 
in their connection and relation to each other, is sufficiently clear to 
leave no doubt of the purpose and meaning of the lawmaker io enacting 
them. It is likewise apparent, that in the application of these articles 
to cases as they are presented, there must necessarily frequent 
occasions arise where a sound legal discretion must be exercised by the 
judge. In the case before us we think the judge erred in refysing the 
intervention. It seems that it was presented after issue joined, but 
before the trial of the case had commenced. It does not appear that 
the intervention would have caused a greater delay in the progress of 
the cause than the intervenor was entitled to produce—that of having 
his petition served upon the original parties. 
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It is therefore ordered, adjudged and decred, that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that this case be remanded to the lower court with instructions 
to allow the intervention prayed for, and to proceed with the case 
according to law, the plaintiff to pay costs of this appeal. 

Rehearing refused. 


- 








No. 2734.—Heirs or B. T. CHaney v. DanreL Witirams, Adm’r. 


The parish court is without jurisdiction ratione materia in a suit on a moneyed demand, where 
the amount involved is above five hundred dollars. 21 An. 478, 481. 

Where a suit has been transferred from the district court to the parish court, and dismissed by 
the parish court for want of jurisdiction, and an appeal is taken therefrom, the judgment 
of the parish court will be reversed, and the cause remanded to the district court, to be 
proceeded with according to law. 


PPEAL from the Parish Court of St. Helena. George, Parish Judge. 
Cross & Hardee, for plaintiff and appellee. Muse & Carter, for 
defendants and appellants. 

e llowe, J. This action was brought in the district court of the 
parish of St. Helena to recover the sum of $3004 66, alleged to be due 
from the suecession of Hiram Williams, deceased. Upon the exception 
and plea to the jurisdiction filed by defendant, the cause was, in April, 
1369, transferred to the parish court of St. Helena and upon excep- 
tions thereafter filed, was dismissed. The plaintifts have appealed. 

The parish court was without jurisdiction ratione materia. Swan 
v. Gayle, 21 An. 478; Swan v. Bry, 21 An. 481. 

It is therefore ordered that the judgment appealed from be annulled 
and the cause remanded to the district court for the parish of St. 
Helena, there to be proceeded with according to law, the appellee to 
pay costs of appeal. 








No. 2248.—Mary Ann Leart v. Herrs or BENJAMIN WILLIAMS. 


The plea of res judicata will be maintained where the evidence shows that the title to the 
property in controversy has been finally adjudicated upon in a suit between the same 
parties. 

Toenable the second husband to recover on behalf of his minor children, issue of the marriage, 
one thousand dollars from the succession of the first husband, the evidence must show 
that the deceased wife was in necessitous circumstances at the death of her first husband, 
The fact that her child, by a second marriage is in necessitous circumstances, gives it no 
claim against the succession of her first husband. 


PPEAL from Eighth District Court, parish of Livingston, Ellis, J: 
A. Devall, for plaintiff and appellee. H. Duncan, for defendant 
and appellant. 
Wyty, J. The plaintiff enjoined the sale of certain property in the 
succession of Benjamin Williams, claiming to be the owner thereof. 
The defendants denied the allegations of the petition, and alleged 
1l 
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that the ownership of the property claimed by the plaintiff was settled 
adversely to her by a judgment of this court, rendered in April, 1866, 
in the suit of the heirs of Benjamin Williams v. Mary Ann Hardy or 
Williams (the plaintiff herein), reported in 15 An. 286. They also 
pleaded the exception of res judicata, the matters in controversy being 
settled in said judgment; and they asked that the injunction be 
dissolved, with damages, and that the sale of the property be proceeded 
with. 

The plaintiff having died, her second husband, Samuel Leatt, as 
natural tutor of his minor child, appeared and amended the pleadings, 
claiming in behalf of his deceased wife, from the succession of 
Benjamin Williams, $1000, under the act of seventeenth of March, 1852. 

The evidence in the record shows, beyond doubt, that the property 
in controversy was decided to belong to the succession of Benjamin 
Williams in a suit between the same parties, reported in 15 An. 236. 
The exception of res judicata was well taken. 

As to the claim for $1000, we are of the opinion that the proof fails to 
establish the fact that Mary Ann Leatt, formerly the widow of 
Benjamin Williams, was in necessitous circumstances at the time of 
his death. That her child, by a second marriage, is in necessitous 
circumstances, gives it no claim against the succession of her first 
husband. 


It is therefore ordered that the judgment of the court a qua be 
annulled, and it is ordered that there be judgment for the defendants, 
that the injunction be dissolved, and that plaintiff pay costs of both 
courts. 








No. 2656.—N. D. Fuqua v. Il. S. Dawson et al. 


A nuncupative will under private signature, passed in the presence of three witnesses, when @ 
greater number might have been obtained, is null and void. 


PPEAL from the District Court, Parish of Madison. Farrar, J. 
Sparrow & Montgomery, Bush & Good, for plaintiff and appellant. 
Hyams & Gordon and R. H. Bradford, for defendants and appellees. 

Howe, J. This action was brought by the plaintiff claiming to be 
nearest of kin and sole heir of his deceased niece, Mrs. Sarah Mont- 
gomery, to obtain recognition of his heirship and possession of the 
estate. 

It has been admitted by the counsel of the defendants that the nun- 
cupative will under private signature, in virtue of which the defendants 
claim the property, is null and void. It was passed in the presence of 
but three witnesses, when a greater number might easily have been 
called in. C. C. 1576, 1588. 

The verdict of the jury for defendants was manifestly erroneous. 
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It is therefore ordered that the judgment appealed from by plaintiff 
be avoided and reversed. It is further ordered that there be judgment 
in favor of plaintiff and against the defendants, decreeing the plaintiff 
to be the sole heir of Mrs. Sarah Montgomery, late of the parish of 
Madison, deceased; that he be put in possession of her estate and 
quieted in his title thereto, and that the defendants pay costs of both 
courts. It is further ordered that the claim of the plaintiff for fruits 
and revenues be dismissed, as in case of nonsuit. 





No. 2037.—Succession of 8S. W. W. SAaNpERson.—On Petition of cred- 
itors for account and additional security. 


‘The certificate of the clerk, that the record contains all the evidence adduced and filed in the 
matter, is defective, and the appeal will be dismissed on motion. 


PPEAL from the District Court, parish of Concordia. Sanders, J. 
A Farrar & Reeves, for appellant. Mayo d& Spencer, for appellees. 

Howe, J. A motion has been made to dismiss this appeal, on the 
ground that the certificate of the clerk, attached to the record, is 
illegal and insufficient. The certificate states that the transcript is a 
true and correct “‘ transcript of all the pleadings, orders and decrees, 
of all the proceedings had, and of all the evidence adduced and filed 
in the matter,” etc. The motion must prevail. In order to pass upon 
such a case, we need all the evidence adduced, and not merely that 
which was both adduced and filed. The appellant having taken no 
steps to correct this error, can not invoke the statute of 1839, if it 
apply. Succession of Kemp, 9 An. 190; C. P. 896. 

It is therefore ordered that the appeal herein be dismissed with costs. 








No. 2574.-—Lov1siANA STATE BANK v. JoHN R. BUHLER. 


Where the evidence shows that the acceptors of a draft were the factors of the drawer, and at 
the maturity of the acceptance the balance was in his favor, the holder must make demand 
and give notice, to enable him to recover of the drawer. 

To enable the holder of an accepted draft to recover from the drawer, on a subsequent promise 
to pay, he must show that the promise was made with a full knowledge of his discharge. 
20 An. 43. 


PPEAL from District Court, Parish of West Baton Rouge. Posey, J. . 
Favrot & Lamon, for plaintiff and appellant. Barrow & Pope, for 
defendant and appellee. 
Howe tt, J. This-suit is brought on two drafts for $2500 each, 
drawn by John Buhler, at Baton Rouge, on and accepted by Menard 
& Vignaud, in New Orleans, to the order of W. S. Pike, cashier, and 
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by him specially indorsed to L. Bernard, cashier, or order—one dated 
May 7, 1862, due at ninety days, and the other dated May 14, 1862, 
due at six months. 


The drawer is dead, and his succession was accepted purely and 
simply by his son, the defendant, who, on the second of June, 1866, 
acknowledged, in writing, on each draft, that they were just, due and 
unpaid, and promised to pay them in due course of administration. 

The defense is, want of protest and notice, and of knowledge at the 
date of the above promise, of his release in consequence thereof. 


Our attention is directed to a bill of exceptions taken by the defend- 
ant to the admissibility of the depositions of J. and L. Menard, on the 
ground that the parish judge had no authority to grant the order for 
a commissioner to take testimony in a case pending in the district 
court, where it was not shown that the party wanting the testimony 
apprehended that the witness was about to leave the State, or from 
any other cause he would be deprived of the testimony, as is specially 
provided in Act No. 9 of 1868. As it is not made to appear that 
the parish judge did not have before him, at the time he granted 
the order, the evidence required .by said statute, the presumption of 
law is, that he did his duty, and the depositions were properly received 
by the district judge. 

The first question is, was the drawer entitled to notice of dishonor ? 


It is shown that the acceptors were the factors of the drawer; that 
at the maturity respectively of the drafts sued on he had a cash balance 
in the hands of the former of $1531 04, which is still unpaid; and 
that during the time between the drawing and maturity of the drafts 
the drawer shipped sugar to the acceptors, who furnished supplies to 
the former. Under these circumstances, the drawer was entitled to 
notice of dishonor. 3 An. 386. When a holder fails to demand payment 
and give notice of non-payment, he must, in order to recover, show 
that the drawer had no funds or effects in the hands of the acceptor, or 
that he had no reason to expect the draft to be paid. 19 L. 370; 20 An. 
46; 21 An. 279. This is not shown in this case; but the contrary 
appears. 

As to the second part, to recover on a subsequent promise to pay, it 
must be shown that the promise was made with a full knowledge of 
the discharge. 20 An. 46, and 21 An. 279, and the authorities cited in 
each. 

There is no such proof here; but on the contrary, the defendant 
testifies that he was not aware that the drafts had not been protested, 
or that he was not bound to pay them. 


It is therefore ordered that the judgment be affirmed, with costs. 





. 


NEW ORLEANS, FEBRUARY, 1870. 





Sevier v. Succession of Gordon. 





No. 2648.—J. V. Sevier v. Succession of J. G. Gorpon. 


A party having shown the existence and loss of a letter written by the executor before prescrip- 
tion accrued, in which he acknowledged the debt, may prove its date and contents by 
parol testimony. In such a case, it is not the promise or acknowledgment of the deceased, 
but of the executor in writing, that is sought to be established by parol evidence. 


PPEAL from District Court, Parish of Tensas. Hough, J. 
Farrar & Reeves, for plaintiff and appellee. Julius Aroni and 
Thomas P. Clinton, for defendant and appellant. 

HoweELt, J. This case was remanded at the last term for appeals 
from the parish of Tensas, to give plaintiff an opportunity to show an 
interruption of prescription pleaded in this court. Upon hearing 
evidence on the plea which was renewed in the lower court, judgment 
was rendered in favor of plaintiff, and defendant, appealed. 

Plaintiff was properly allowed to prove by parol the date and con- 
tents of a letter, written by the executor before prescription accrued, 
in which he acknowledged the debt, after having shown its loss, which 
authorized secondary evidence. It was not the promise or acknow]l- 
edgment of the deceased, but of the executor (in writing), who had 
before complied with article 985 C. P., by writing on the notes in 
suit the words, ‘‘ Presented and allowed, and will be paid in the settle- 
ment of the estate.” 

There is ample evidence of interruption of prescription. 

Judgment affirmed 

Rehearing refused 








No. 2583.—A. & M. Vooruigs v. Wa. G. Harrison, Tutor. 


Where the evidence shows that the attorneys employed in the case have engaged the services of 
other attorneys as associate counsel, without the knowledge or consent of the client, an 
action will not lie against the client to compel the payment of the iccs to such associate 
counsel. 


PPEAL from Fifth District Court, Parish of Iberville. Posey, J. 
A. & M. Voorhies, for plaintiffs and appellants. A. Talbot, St. M. 
Berault and EF. Legendre, for detendant and appellee. 

Wrty, J. The plaintiffs have appealed from a judgment dismissing 
their demand against the defendant for professional services rendered 
him in a certain case. 

The defendant denied plaintiffs’ right of action against him, and 
averred that he employed Berault & Legendre, attorneys at law, of 
the city of New Orleans, to conduct the proceedings referred to by 
plaintiffs, for a stipulated fee, which he has since paid them in full; 
that if plaintiffs were employed as counsel in said suit, as they allege, 
it was without his knowledge, consent or authorization ; that he relied 
alone on the attorneys employed by him, and to whom alone he 
confided the management of said proceedings. 
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It appears from the evidence that the defendant gave the mortgage 
notes for collection to Berault & Legendre, attorneys, stipulating a 
fee, which he afterwards paid them; that said attorneys employed the 
plaintiffs to assist them ; that plaintiffs prescnted the petition to which 

heir names were attached as attorneys, to the judge, and procured the 
order of seizure and sale; and that they filed the proceedings with the 
clerk of the court. 

It appears that the executory proceedings were enjoined, and that 
considerable litigation ensued in the inferior and appellate courts, but 
that plaintiffs took no part therein, the same being conducted by the 
counsel employed by the defendant. 

The counsel who employed plaintiffs and the latter differ widely as 
to the contract by which they became associated in the case. 

Albert Voorhies, one of the plaintiffs, testified that ‘Judge Berault, 
of the firm of Berault & Legendre, came to sce me to be associate 
counsel of the defendant with his firm, which I consented to be, pro- 
vided tue defendant would pay me a fee of nine hundred dollars, the 
amount proposed to me, and which I thought too low, as I then 
remarked. I deny, most emphatically, having been employed as Judge 
Berault’s counsel. I was merely associated with him to represent the 
defendant; so much so that when I left for Baton Rouge my expenses, 
amounting, I think, to fifty dollars, were paid by Mr. Miltenberger, the 
agent of the defendant.” . * * bd * 

Maurice Berault testified that sickness and business engagements, 
‘** compelled the firm of Berault & Legendre to employ for and on their 
own account, counsel to prosecute the claims. Judge Voorhies was 
applied to in December, 1865, or about a fortnight before the order of 
seizure and sale against Mrs. Ricard, to join Berault & Legendre in all 
the business and litigation touching the recovery of these notes of 
Cyprien Ricard. This application was made by affiant, who stated to 
Judge Voorhies the amount of the fee stipulated between Mr. Harri- 
son and Berault & Legendre for all services to be rendered as follows: 
Berault & Legendre were to receive four thousand dollars, and the 
amount of their traveling expenses, etc. Affiant stated to Judge 
Voorhies that the one-third of the fee of four thousand dollars had 
already been assigned by Berault & Legendre, and that of the remain- 
ing two-thirds, two thousand six hundred and sixty-six dollars and 
sixty-six and two-third cents, he (Judge Voorhies) would receive the 
one-third, eight hundred and eighty-eight dollars and eighty-nine 
cents, and all expenses.” 

After stating that Judge Voorhies objected to this proposition for 
several reasons, the affiant declared that, “‘ Judge Voorhies then con- 
cluded to accept the offer made him by affiant, and promised to give 
the business his early attention. To expedite which affiant, though 
unwell, drafted the petition for the executory process against Widow 
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Ricard’s property, at least such portion of it as precedes the prayer, 
the description of the property being in the handwriting of the 
clerk, then in the employ of Berault & Legendre. The prayer appended 
to that petition is in the handwriting of Judge Voorhies. The petition 
thus written down to the prayer was handed to Judge Voorhies by 
affiaut, subject to such corrections and alterations as he (Judge 
Voorhies) might think proper to make. The petition not being con- 
cluded, could not be signed by Berault & Legendre, but could have 
been signed in their behalf, as affiant supposed it would be, by Judge 
Voorhies, who signed it only in the name of A. & M. Voorhies.” 

From the evidence of one of the plaintiffs, and also from the -evi- 
dence of Berault, the counsel of the defendant, who employed them, 
there can be no doubt that plaintiffs’ cause of action, if, indeed, they 
have any, originates in a contract. It does not spring from a quasi 
contract. They became associated in the case by an agreement with 
defendant’s counsel, and his liability to them will depend on the 
authority of the counsel to make the contract for him. No authority, 
whatever, to do so, appears in the record; on the contrary, the counsel 
who employed plaintiffs states that he explained to them that he was 
to get a certain fee, which he proposed to divide with them, or give 
them a certain share thereof; that sickness and business engagements 
“compelled the firm of Berault & Legendre to employ, for and on their 
own account, counsel to prosecute the claims.” 

If the counsel employed by the defendant saw fit to get others to 
perform the duties confided to them, they might become liable on their 
own contract, but they could not bind their client in a contract made 
by them without his knowledge or consent. 

It is therefore ordered that the judgment of the court a qua bo 
affirmed, with costs. 

Rehearing refused. 


No. 2605.—Mrs. ANNE Younc et al. v. Tue Parisu oF IBERVILLE. 


A contract made under the authority of the police jury, to construct a private road across a 
tract of land in the parish, belonging to an absentee, stipulating that the land should pay 
the cost of construction, can not be enforced against the parish for the difference between 
the price which the land brought and the cost of making the road. 


PPEAL from Fifth Judicial District, Parish of Iberville. Posey, J. 
Barrow & Pope, for plaintiffs and appellants. William B. Rob- 
ertson, for defendant and appellee. 

TALIAFeRRO, J. In the year 1861 proposals were made, under the 
parochial authority of the parish of Iberville, for the construction of a 
road along the front of a tract of land lying on the Bayou Sorrel, and 
owned by Bronson, an absentee. The contract for doing the work was 
let out in the usual manner to the lowest bidder. Due publicity: was 
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given of the proceeding, and bids invited. The advertisement of the 
road and levee commissioner, after specifying the manner in which the 
work was required to be done, and the locality and extent of the same, 
concludes by announcing that “this work shall be completed by the 
first of March, 1862, and the land will be responsible for the work.” 
The adjudication was made to Balch, Warden, Young and Craden, at 
the price of fifty dollars per acre. It appears that the work was done 
according to the terms expressed in the written act executed by the 
undertakers ; that it was received, and the cost of performance esti- 
mated at six thousand dollars. It seems that no steps were taken to 
enforce payment during the war then going on. We find that the tract 
of land on which this road was constructed was sold in October, 1865, 
under execution, and that it brought $1151. That, the costs deducted, 
there remained $1048, to be applied in part payment of the $6000 
allowed the undertakers, who claim interest at five per cent. per annum 
on that sum from the thirteenth of February, 1863. The credit of 
$1048 deducted on the thirteenth of October, 1865, they claim as a 
balance due $6041, with five per cent. interest from the date of the 
credit. For this balance they bring this suit against the parish of 
Iberville. 

The defense 1s, that the road constructed across the land of Bronson, 
the absentee, was not a public road lying on any water course or bayou, 
within the meaning of the State laws, or the ordinances of the police 
jury relating to public roads. That the land across which the road 
was made was not expropriated according to law, or laid out under 
any ordinance of the police jury, and expropriated for that purpose; 
and that the road and levee commissioner for the twenty-second dis- 
trict of the parish exceeded his duty and authority in making the 
contract he did with the undertakers. The defendant further pleads 
that the terms were expressly made known that the land would be 
responsible for the work, and that the contractors did not look to the 
parish for payment. 

Judgment was rendered for the defendant, and the plaintiffs appeal. 

It seems free from doubt that there was no intention on the part of 
the parish to be bound for the payment of the work. The stipulation 
was express that the land was bound, and nothing is said in the agree- 
ment, or that can be inferred from it, that the parish was to make 
good any deficiency that might arise from a failure on the part ef the 
plaintiffs to make their money out of a sale of the land. Jnelusio 
unius est exclusio alterius. We are satisfied the plaintiffs, when they 
entered into the contract, looked alone to the land as liable and suffi- 
cient to pay for the labor they undertook to perform. This agreement 
was made in the year 1861. The tract of land bound for the work con- 
tains eleven hundred and forty-one acres, and doubtless at that time 
was considered fully worth six thousand dollars, the alleged cost of the 
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work. It is not shown that any provision, by ordinance of the police 
jury of the parish, was made to pay for the work, or any contingent 
deficiency that might arise after discussion of the land. 
We deem it unnecessary to examine the other points of the defense. 
It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs fn both courts. 








No. 2566.—S. Henry Stockett v. Joserpm JOHNSON, Executor. 


On trial of a rule to dissolve an injunction, the judge can not receive proof to establish a ground 
for injunction not alleged in the petition. In all such cases the plaintiff is restricted to the 
allegations in the petition. 

A mortgage debtor is competent to renounce the benefit of appraisement. This renunciation 
can be made as well in a twelve months’ bond as in an act of mortgage. 

PPEAL from the Seventh District Court, parish of Pointe Coupée. 
Miller, J. Auguste Provosty, pro se., plaintiff and appellee. JF. H- 

Farrar, for defendant and appellant. 

Wrty, J. The plaintiff purchased a plantation at the succession sale 
of Henry Johnson, on twelve months’ credit, giving his twelve months’ 
bond, secured by mortgage on the premises. 

The bond was not paid at maturity, and the defendant sued out an 
order of seizure and sale, which was enjoined by the plaintiff, on 
several grounds, to wit: The sale was ordered to be made without the 
benefit of appraisement; the order was granted without authentic 
evidence ‘that the defendant was the executor; and on the ground of 
defect in the title of the property purchased, to wit: That after the 
purchase the plaintiff sued out a monition, to which one Peter Stockett, 
in behalf of his wife (a legatee of Henry Johnson), made opposition, 
on the ground that the property had been adjudicated to Stockett for 
less than its appraised value. 

The court below perpetuated the injunction, and the defendant has 
appealed. 

Our attention is directed to a bill of exceptions taken by the defendant 
to the rulings of the court, in receiving proof that the writ of sale did 
not have the seal of the court affixed to it. 

We think the judge erred in receiving proof to establish a ground 
for injunction not alleged in the petition. We think it well settled 
that the plaintiff must be limited to the grounds taken in the petition, 
where none appear on the face of the papers rendering an injunction 
necessary. 3 L. 220; 2 An. 488. 

In reference to the sale without the benefit of appraisement, we will 
remark that it was stipulated in the twelve months’ bond that if the 
payment was not made on the day therein named, “ the property of 
the principal, as well as of the secureties, may be seized and sold 
without the benefit of appraisement.” ° e ° ° 

12 
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In Broadwell v. Rodrigues, 18 An. 74, after an elaborate examination 
of authorities, it was held that a mortgage debtor may legally renounce 
the benefit of appraisement. 

It appears to us that the renunciation can be made as well in a 
twelve months’ bond as in an act of mortgage. 

As to the want of authentic evidence that the defendant was the 
executor of Henry Johnson, we will observe that the same appears in 
the act of sale and mortgage, and also in the twelve months’ bond, 
that the entire transaction was had with the defendant in his fiduciary 
capacity. 

In reference to the defective title, urged by the plaintiff in bar of the 
proceedings, we will say that the record presents no serious ground of 
complaint on that account. The property was first offered for cash ; 
no one bidding the appraisement, there was no sale. It was then 
otiered on a credit of twelve months, and the plaintiff became the 
purchaser. At the credit sale it was not necessary that the property 
should bring its full appraised value. C. P. 990. 

There are other grounds stated in the petition, which are unworthy 
of serious consideration. 

It is therefore ordered that the judgment of the court a qua be 


annulled, and that the injunction herein be dissolved, at plaintiff’s 
costs in both courts. 





—— 





No. 2570.—Srarte, ex rel. J. S. Loppetr, Tutor, v. Tne JUDGE. oF 
THE Fourtu District Court FOR THE PARISH OF ORLEANS, et al. 


Adistrict judge of the parish of Orleans will be compelled by mandamus to grant a suspensive 
appeal from a final judgment rendered on default, if the appeal is applied for within ten 


days from the service of notice of judgment, provided the case is in other respects 
appealable. 


PPLICATION for a Writ of Mandamus. 
Elmore & King, for relators. Théard, Judge. 

TALIAFERRO, J. Upon the relator’s application to this court, pray- 
ing for a writ of mandamus directed to the judge of the Fourth District 
Court of New Orleans, requiring him to grant the relator a suspensive 
appeal from a judgment rendered against him in that court in a certain 
suit brought against the relator and others by one Henry Bizon, and 
also for a writ of prohibition, a rule nisi was granted, and the thirty- 
first of January fixed as the day on which the judge was required to 
show cause why the writs should not be made peremptory. 

The respondent gave as reasons for refusing a suspensive appeal, that 
more than ten days had elapsed after the judgment was signed before 
the relator applied for a suspensive appeal, and therefore that he was 
not entitled by law to take a suspensive appeal; that the judgment 
complained of was not rendered by default, as stated by relator, but 
after trial, and contradictorily between the parties; that Bizon, the 
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plaintiff, took a rule on the relator, as plaintiff, and several other 
parties, as defendants in another suit, in order to have his fees fixed as 
an auditor appointed by the court in that case; that this rule was 
served on the counsel for plaintiff and defendants; that all the defend- 
ants, by their counsel, appeared, but that the counseljfor the relator 
did not appear; that judgment was rendered on this rule at the same 
time that the judgment was rendered in the main action; and that the 
relator had knowledge of these proceedings, and therefore is not enti- 
tled to a suspensive appeal, not having, within the time prescribed by 
law, taken such appeal. And the respondent further alleges that the 
defendant’s counsel moved for a new trial in the case in which plaintiff 
had obtained judgment; and also, that a motion for new trial was 
made by the relator’s codefendants in the case, involving the question 
of the auditor’s fee; that the hearing of these motions took place at the 
same time, and that the relator’s counsel was present on the trial of 
these motions, and that they were determined contradictorily between 
all the parties ; and that this is an additional reason why the suspen- 
sive appeal should not be granted, the relator being thereby precluded 
from setting up want of notice. 

The relator, in his application for process from this court, sworn to 
in die form, declares that the judgment on which execution issued and 
by virtue of which his property was seized, was rendered by default, 
without any legal notice of the proceedings by which the judgment 
was obtained, and without ever having made any appearance in answer 
thereto; that no notice of the rendition of this judgment was ever 
served upon him; that, having been informed of the alleged seizure of 
his property by the sheriff, he applied to the judge of the Fourth Dis- 
trict Court for an injunction, and that an injunction was refused. 

From an examination of all the papers and documents before us, we 
are constrained to think that the rule should not be discharged, and 
that the relator should be allowed the appeal prayed for. 

It is therefore ordered that the rule be made absolute, and that the 
judge of the Fourth District Court of New Orleans grant the relator 
a suspeusive appeal, to be made returnable to this court, according 
to law. 








No. 2594.—Succession or EvizAsetH TANNER, Deceased, Wife of R. 
D. Jordan. 
By article 133 of the constitution of 1868, clerks of courts are prohibited from exercising any 
judicial powers whatever, and the order of a clerk, after the adoption of the constitution, 
admitting a will to probate, is an absolute nullity. 


The parish judge, having admitted a will to probate and ordered its execution, is the only 
competent authority to appoint a dative testamentary executor. 


PPEAL from Parish Court, Parish of Lafourche. Nicolas, Parish 
Judge. Bush & Goode, for appellees. R. D. Jordan, opponent, 

in person, appellant. 
Wrty, J. Richard D. Jordan has appealed from a judgment 
admitting to probate and ordering the registration and execution of 
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the will of Elizabeth Tanner, his deceased wife, dated eighteenth of 
July, 1868, and appointing Joseph S. Goode dative executor thereof. 

The appellant has not filed an assignment of errors, nor has he fur- 
nished the court with either an oral or written argument in support of 
his appeal. 

The record presents a mass of confusion, showing, besides the 
original pleadings, numerous petitions, amended petitions, motions, 
exceptions and bills of exceptions, and a large amount of evidence, all 
filed and admitted after an appeal had been taken and the jurisdiction 
of the case had vested in this court. 

The proceeding, however, supporting the judgment, was simply an 
application to have the will of Elizabeth Tanner, of date eighteenth of 
July, 1868, admitted to probate, registered and ordered to be executed, 
and to have Joseph S. Goode appointed dative executor thereof. 

Now, in opposition to the probating of the will of eighteenth of 
July, 1868, Richard D. Jordan presented a petition alleging that the 
deceased had left a will, of date twentieth of June, 1868, giving him 
‘the usufruct of her property ; that he opposes the probate of the will 
of eighteenth of July, 1868, ‘‘ for the reason that, on the application 
of your petitioner, filed August 24, 1868, said pretended will, whiich 
figured in the inventory, was submitted, by mutual consent of counsel, 
to the clerk of the Third District Court for probate, with another pre- 
tended will, dated seventeenth of July, 1868, all of which wills, marked 
1, 2 and 3, on the twenty-fourth of August, 1868, prior to the passago 
of the act of the Legislature organizing the parish court, approved 
fourth of September, 1868; that a contestatio litis was made between 
the parties in interest under the wills, and that the claims of said 
Lemuel Tanner, through his counsel, Bush & Goode, were pressed 
forward, and all evidence requisite was adduced by said Tanner in 
support of the probate of said will, now attempted to be probated by 
this court, and the probate of said will was rejected, and, in lieu 
thereof, the will No. 1, dated twentieth of June, A. D. 1868, was 
admitted to probate, registry and execution; that this is no longer an 
open question, but res judicata. In further opposition he urges that the 
application of Joseph S. Goode, as dative testamentary executor, 
comes too late; the application of E. W. Blake has priority, and that 
he is entitled to the same, both from being first applicant, a creditor, 
and by request of the bona fide legatee. That should this court decide 
to admit this will to probate, it must take all three together, and bind 
itself to the simple decision of the clerk of the court upon the evidence 
offered by all parties interested, which was taken down and filed in 
the mortuary proceedings, all of which is hereto annexed as reference. 
For further opposition he urges that this court, under the peculiar cir- 
cumstances, is without jurisdiction at this time, inasmuch as the 
provisions of the seventh section of an act relative to the organization 
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of the parish court, approved fourth of September, A. D. 1868, has not 
been carried out. For further opposition he urges that the validity 
of the will in favor of Tanner can not be decided upon under the 
present pleadings ; that the probate of the same is the only issue, and 
said probate being in favor of tlie will of the twentieth of June, 1868, 
and rejecting that of seventeenth and eighteenth of July, 1868, the 
legatees or persons interested must bring their action of nullity.” 

After further urging in opposition to the probate of the will of 
eighteenth of July, 1868, that undue influence was exerted over the 
testatrix, and that she was not of sound mind, the petition concludes 
thus: ‘ Reserving all the above points, in case your honor should 
decide against us, I would then pray for the homologation of the will 
of twentieth of June, 1868, marked 1, which is hereunto annexed, that 
the same be probated, registered and ordered to be executed, and 
that I and Mary C. Jordan be declared the only legatees, and that E. 
W. Blake be appointed dative testamentary executor, and for all 
other general relief.” 

The court a qua decided that the proceedings before the clerk of the 
Third District Court of the parish of Lafourche, on the twenty-fourth 
of August, 1868, were null and void, because the constitution of 1868, 
then in force, provides that all successions shall be opened and settled 
in the parish court ; and, also, that no judicial powers shall be exercised 
by the clerks of courts. The court also admitted the will of eighteenth 
of July, 1868, to probate, registry and execution, and appointed 
Joseph S. Goode dative executor, The evidence in the record 
sustains the conclusion of the judge in admitting the will to probate, 
registry and execution. It also sustains the appointment of Joseph 
S. Goode, dative executor of the will of the eighteenth of July, 1868, 
he being the only applicant to be appointed dative executor of that 
will. That the proceedings before the clerk of the district court, on 
the twenty-fourth of August, 1868, were mere nullities there can be 
no doubt, the same being in contravention of articles 87 and 133 of the 
constitution of 1868. 

It is therefore ordered that the judgment appealed from be affirmed, 
and that appellant pay costs of appeal. 








No. 1442.—State or Louisiana v. Peter Orsini, alias Peter 
MANCHINI. 


The affidavit of the accused, after a verdict of guilty of murder, that he is not familiar with 
the English language, is not good cause for a new trial; nor will questions of fact, 
presented in the affidavit, be noticed on appeal. 


| 4 PPEAL from First District Court of New Orleans. Jlowe, J. 
B. L. Innech, Attorney General, for the State. JI. C. Castellanos, 
for defendant and appellant. 
Wrty, J. The defendant appeals from a judgment convicting 
lim of murder without capital punishment, and asks this court 
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to reverse the judgment and remand the case, to be proceeded in 
according to law. No errors of law are suggested as appearing in the 
trial of the cause; but the complaint is, that the district judge should 
have granted the motion for a new trial, based on the affidavit of the 
acfendant, “that he is slightly acquainted with the English language; 
that on the trial of his case his witnesses were not called upon the 
stand; that he is anxious to have a new trial for the purpose of 
establishing the following facts.” * * * The correctness of the 
facts presented in the affidavit can not be determined by this court, tts 
jurisdiction in criminal cases being limited to questions of law only. 
Article 74 of the constitution; State v. Bass, 11 An. 478. 

But, admitting the truth of the averment, we see no legal grounds 
for granting a new trial. It is not stated that the slight acquaintance 
of the defendant with the English language prevented him from 
making adequate preparation for the trial, or that the evidence he 
desires to adduce, on a new trial, is newly discovered. 

It is therefore ordered that the judgment of the court a qua be 
affirmed, with costs. 

Mr. Justice Howe was recused in this case, 








No. 1924—Succession oF Peter WILLIAMS. 


The creditors or heirs of an estate may proceed by rule to compel the curator to pay the twenty per 
cent. interest per annum on the amount of the funds drawn from the bank by him without 
any order or authority from the court, but they can not couple with such rule a demand 
that the delinquent curator shall be dismissed from office. Acts of 1855, §2, No. 90, page 78. 


Proceedings to remove a delinquent curator from office must be commenced by petition and 
citation. C, P. 1018, 


In a proceeding under this statute to recover the twenty per cent. interest per annum on the 
amount withdrawn from the bank by the curator, besides any special damage suffered, 
judgment can not be rendered against him and his sureties in solido for the amount so 
withdrawn. 


PPEAL from Second District Court, parish of Orleans. Thomas, J. 
Walter Hf. Rogers, and Budd & Grover, for appellants. @Q. A. 
Thomas, for absent heirs, appellees. 

Howe tt, J. In pursuance of an order of court, the curator of this 
succession filed an account, to several items of which, the attorney for 
absent heirs, made opposition, and pending the same took a rule on 
the curator to produce his bank book on the trial of the oppo- 
sition, and show cause why the penalties of the act of twelfth of 
March, 1855, should not be inflicted on him and his securities. 
Judgment was rendered, sustaining the opposition in part, and making 
the rule absolute, dismissing the curator from office, and condemning 
him and his securities in solido to pay a certain sum of money, drawn 
by him out of bank, without authority, from which they appealed. 
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The attorney for absent heirs suggests that, as the clerk’s certificate 
shows that several documents are missing, the court should dismiss 
the appeal, and cites several authorities to support his suggestion. 

It appears, however, that these missing documents were not offered 
in evidence in the proceedings resulting in the judgment appealed 
from, and that all the documents and testimony adduced in. said 
proccedings are in the transcript. There is, therefore, no ground for 
dismissing the appeal on this suggestion of the attorney. 

The items of the account, the opposition to which was sustained, are 
three sums in favor of the curator himself—one of $910 for services as 
agent of the deceased, one of $828 for three years’ board of the 
deceased, both of which were rejected; and one of $227, as commis- 
sions on the amount of the inventory, which was reduced to $68 41 as 
commissions on the sum distributed. 

He contends that the first and second items are established by a 
former account filed by him, and which, he alleges, was homologated 
by judgment of the court, and is therefore binding on the estate. In 
support of which he cites articles 1056, 1058, 1168, 1169, 1172 C. C.; 
articles 539, 548 C. P.; 3 An. 383; 14 An. 706; 8 R. 121; 2 R. 54. 

The alleged judgment of homologation is not in evidence, and no 
proof of any kind was introduced to establish the verity of said claims. 
But if we are justified in referring to all the mortuary proceedings 
which appear ,in the transcript, we find quite enough to sustain the 
judge a quo in disregarding said account and its pretended homologa- 
tion as proof of the curator’s claims against the succession. It was 
filed, along with the inventory, on the day before letters of curatorship 
were issued to the curator, and in the accompanying petition he prayed 
for an order to draw out of bank the sum of $968 88, being the amount 
of cash to the credit of the succession, to pay privileged debts as far 
as possible, and that after service of the petition, account and inventory 
on the attorney for absent heirs, and all due legal proceedings the 
account and inventory be homologated and approved. The suggested 
service does not appear to have been made, and the only order granted 
was one directing the account to be advertised. Ten or twelve days 
thereafter a petition was filed,and aa order indorsed thereon “ that 
said account be approved and homologated so far as not opposed.” 
On the same day a petition was filed asking for and obtaining an 
order to sell certain property to pay the debts of the succession. It 
will be observed that the curator has not, so far, asked for an order or 
authority to pay any specified debts, or in accordance with any account 
presented by him. Some six months after the above sale was ordered, 
the attorney for absent heirs took a rule to compel the curator to file 
an account of administration, which resulted in the account now 
under consideration, and which embraces all the liabilities and assets 
which were set forth in the first, as well as others, but no allusion is 
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made in the account or petition accompanying it, to any former account 
or payments. Whatever effect may result from the filing of the first 
statement of liabilities and assets, and the order approving it, as to 
other persons, the curator can not invoke them, under the circumstances, 
as establishing the verity of his own claims against the succession, so 
as to preclude opposition to them, when found in a subsequent account, 
which he asked to be advertised, approved and homologated. The 
filing of the first, at the time and in the manner it was done, was 
irregular, ( C. P. 988; C. C. 1167, 1168), and nowhere does an order of 
the court appear, directing him to draw money from the bank or 
authorizing him to pay any debts (C. C. 1177) prior to the filing of the 
account which is now successfully opposed by the attorney of the 
absent heirs. . 

The commissions were properly reduced, as the administration 
seems not to be closed. C.C. 1187-8. The bank books show that 
the curator deposited in and drew from the bank several thousand 
dollars, for which withdrawal, as above stated, he produces no 
authority from the court. This, by the express terms of the act of 
1855, pages 78, section 2, makes him, with his securities, liable to pay 
twenty per cent. interest per annum on the amount so withdrawn, 
besides any special damage suffered, and to be dismissed from office; 
but does not warrant a judgment against him and his securities in 
solido for the amount withdrawn. Nor does the section under which 
the rule was taken, change the mode or form of proceeding by which 
the delinquent curator is to be removed, which must be done by 
petition and citation. C. P. 1018. 


Conceding that the act of 1837, page 95, section 3, implicd the right 
to decree a dismissal on the rule therein authorized, section 2 of the act 
of 1855, on the same subject, differs in this respect from said act, and 
repeals: all laws on the same subject, except what is in the two Codes. 
By articles 1019 C. P. and 1151 C. C., it becomes the duty of the judge, 
when a fact or reason justifying dismissal comes to his knowledge, to 
direct the attorney for absent heirs to institute suit for that purpose. 


We conclude that the judgment of the court a qua, on the opposi- 
tion, is correct, but that on the rule, dismissing the curator and 
condemning him and his securities to pay $1899 89, is erroneous. 

It is therefore ordered that so much of the judgment appealed from, 
as dismisses P. Bourke from the office of curater, and condemns him 
and his securities in solido to pay $1899 89 to this estate, be reversed, 
without prejudice to the right of action against them or either of them 
in proper form; and that in other respects the said judgment bo 
affirmed, costs of appeal to be paid by the succession. 
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No. 1857.—Succession of J. I. DePourtty.—On Opposition of heirs to 
the Account of the Executor. 


The giving of a check for money is a manual gift, and is subject tono other formality than that 
of delivezy, 


A donation tnter vivos of a promissory note must be passed before a notary public and two wit- 
nesses, under penalty of nnllity C C 1523, 


PPEAL from Second District Court, parish of Orleans. Thomas, J. 
A. Voorhies and Collens & Wooldridge, for executor, appellant. 
A. Robert, for the heirs, appellee. 

Howe, J. The heirs of the deceased opposed the homologation of 
the executor’s account filed herein, on the ground that he has not 
accounted for twenty-five hundred dollars in cash and two mortgage 
notes of twelve hundred and fifty dollars each, received by the deceased 
as the price of certain property sold by him, and which they allege he 
deposited with said executor for the benefit of his succession, but which 
the latter has converted to his own use, under certain pretended per- 
sonal rights on them. 

The evidence shows that DePouilly died on the twenty-fifth of 
Decem'.cr, 1866; that three days prior thereto, to wit, on the twenty- 
secontl of December, he handed to P. H. Mousseaux, as a gift, a check 
for $2286 drawn on that day to the order of and collected the same 
day, by said Mousseaux, and the two notes above referred to; that on 
the same day (the 22d) the deceased made a will, appointing said 
Mousseaux his executor, making a small legacy to him and one to a 
servant, and instituting the opponents his universal legatees. 

‘The question presented is, was this a manual gift within the meaning 
of article 1526, C. C., which reads: “The manual gift, that is the 
giving of corporeal movable effects by a real delivery, is not subject to 
any formality.” 

A manual gift is, by this article, the giving of corporeal movables, 
which must be actually delivered. 

As the evidence shows that the sum of money, for which the deceased 
gave his check on the bank, was immediately reduced to possession by 
Mousseaux, it must be considered a manual gift within the meaning of 
the above article. An actual, real delivery of a corporeal movable 
effect (money) was made, and no other formality was necessary. The 
check was the means or vehicle of delivery. 

But the mortgage notes come within a different classification or 
description of things. 

A promissory note is a written engagement or promise by one to pay — 
another person, therein named, absolutely and unconditionally, a cer- 
tain sum of money, at a time specified therein. The written instrument 
is the evidence of the obligation to pay. An obligation is not a cor- 
poreal, but an incorporeal thing. C.C. 451. A promissory note, then, 
must come within the operation of article 1523 of the Code, which says; 

13 
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**An act shall be passed before a notary and two witnesses of any 
donation inter vivos of immovable property, of slaves or incorporeal 
things, such as rents, credits, rights or actions, under the penalty of 
nullity.” 

It was not the pieces of paper that were given, but the obligation of 
the debtor or maker to pay the sums evidenced by the writings. This 
was the view taken, and, we think, correctly, in the case of Morris v. 
Compton. 12 R. 76. 

{t is therefore ordered that the judgment appealed from be so 
amended as to order the executor to account only for the two notes 
described in the act of sale on file, with the interest therein stipulated, 
and that, as thus amended, the judgment be affirmed. Costs of appeal 
to be paid by P. H. Mousseaux, appellee. 








No. 2354.—Davip S. Bryon v. H. KENDALL CARTER. 


A purchaser at sheriff sale of bank stock can compel a transfer of the shares of stock on the 
books of the bank, although the seized debtor may owe the bank at the time an amount 
above the amount of the stock purchased, evidenced by his notes held by the bank. 

A clause in the by-laws of a bank, adopted by the board of directors, subsequently to the 
issuing of the stock, that ‘‘no transfer of stock shall be made when the party is indebted 
to the bank as principal, indorser or security on any obligation that is due, as long as it 
remains unpaid,” is not binding on the judgment creditors of the stockholders. 


PPEAL from Seventh District Court, parish of Ozleans. Fellowes, J. 
ai D. 8. Bryon, for plaintiff and appellant. A. & M. Voorhies, for 
defendant and appellee. 

Wyty, J. The plaintiff, under his own judgment against the defend- 
ant, purchased one hundred and thirteen shares of the capital stock of 
the Crescent City Bank, belonging to the latter; and the sheriff took 
a rule on the bank to show cause why he should not be permitted to 
transfer on its books the stock to the purchaser. In answer to the 
rule, the Crescent City Bank pleaded the general issue, and averred 
that the defendant, H. Kendall Carter, owed it $31,972, evidenced by 
his notes, and averred ‘that said stock can not be transferred as long 
as said notes remain unpaid, the bank being entitled to plead compen- 
sation, which she now sets up.” The rule was made absolute, and the 
Crescent City Bank appealed. 

The validity of the sale is not contested. 

The question to be determined is, can the purchaser at sheriff's sale 
of the shares of the bank stock of his debtor compel the bank to permit 
the transfer of the stock to be made on its books, when the stock- 
holder himself owes it a sum of money, evidenced by his notes ? 

The plea of compensation raised in the pleadings is manifestly 
unavailing. It is merely a mode of extinguishing a debt. The debt 
of H. Kendall Carter can not be compensated by the shares of the bank 
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stock held by him and seized by the sheriff, and sold to the plaintiff; 
because the certificates of stock are not debts due by the bank, they 
are merely the evidences of ownership of the shares, or of the titles of 
property. , 

It is, however, urged that the act of 1855, establishing a general 
system of free banking in the State, authorizes such institutions to 
make and ordain such by-laws as may be necessary for the proper 
management of the corporation, in conformity with the provisions of 
law; “that the shares of the banking companies shall be personal 
property, and shall be transferable on the books of the same in such 
manner as the by-laws may direct.” 

That in pursuance of the provisions of said act, the Crescent City 
Bank adopted its by-laws, one provision of which declaring that, “‘ No 
transfer of stock shall be made when the party is indebted to the 
bank as principal, indorser or security on any obligation that is due, 
as long as it remains unpaid.” 

The bank contends that the purchaser of the shares at sheriff's sale 
occupies no better position than H. Kendall Carter, the judgment 
debtor; that the adjudication only invested the purchaser with the 
same legal rights which Carter previously held in and to the stock. 

’ It contends that under the eightcenth section of the by-laws, Carter 
could not require the transfer on its books of the stock as long as he 
remained indebted to the bank. If the by-laws had been made by the 
stockholders, instead of the directors, and H. Kendall Carter had 
been a party to the agreement between them in making the by-law 
prohibiting the sale as long as he might be indebted to the bank, he 
might, perhaps, be estopped by his covenant from making the transfer 
or demanding the transfer on the books of the bank. We do not 
think, however, that his agreement, if established, to the prohibitory 
clause of the by-laws made subsequent to the issuing of the stock, 
could affect the rights of his judgment creditor herein, to seize and 
sell his property, the bank stock, and to demand the completion of the 
titles thereof. Parties who own property can not bind themselves not 
to alienate their property as long as they owe a certain debt, so as to 
preclude their judgment creditors from divesting them of the ownership 
by forced sale. If the principle contended for by the bank be true, 
owners of property, or the bank, their creditor, can make an agreement 
to defeat their other creditors—not only to defeat them from recovering 
what is due, but debar them from the right of making a forced or 
judicial sale of their property. 

The corporation is merely a juridical person ; it can make no regula- 
tion or by-law to deprive a judgment creditor from selling the property 
of his judgment debtor, and from acquiring a formal transfer of the 
property to himself, if he becomes the purchaser. 

The bank does not set up any lien or privilege on the shares of the 
stock held by the defendant; it claims no preference on the proceeds 
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resulting from the adjudication ; but contends that under its by-laws, 
the shares of stock held by their debtor, Carter, are no longer the 
objects of a sale or alienation. That because he happens to be indebted 
to them, for which they claim not even a privilege, his property can not 
be sold by his judgment creditor, the plaintiff. In effect, the bank 
assumes that it can ordain by-laws to remove property from commerce, 
The argument is a glaring absurdity. The act of 1855, authorizing 
free banks, declares that the shares shall be personal property, and be 
transferable on the books of the corporation “in such manner as the 
by-laws may direct.” Act 1855, section 8, authority to direct the 
manner of the transfer of bank stock on its books, certainly does not 
authorize the bank to prohibit the transfer. We know of no mode by 
which a creditor can secure his debt in the manner contended for by 
the bank. We know of no law authorizing a creditor to place the 
property of his debtor out of commerce on account of the debt. 

The case presented in the succession of Walsh, 9 An. 543, relied on 
by the bank, is not in point. The relation of the parties is different. 
In that case, the Crescent City Insurance Company owed Walsh a 
debt, evidenced by their scrip containing on its face the clause, ‘‘ This 
certificate is transferable only on the books of the company with its 
consent, by the said Walsh or his attorney.” The obligation of fhe 
company was for the payment to Walsh, of a certain sum of money, 
ou a certain contingency contemplated in the company’s charter, with 
interest, subject also to the contingency therein contemplated; and 
the promise was made with the express reservation that it was not to 
be assigned, or that no new creditor was to be substituted without the 
company’s consent. In that case, the certificate was not even nego- 
tiable paper, a clause to the contrary being expressed on its face ; but 
it merely evidenced a debt due to Walsh by the company, against 
which they desired # plead any offset they might afterwards have, 
And the court decided there was nothing unlawful in such a stipula- 
tion, made under a provision of the charter, and that a court of justice 
should give it effect according to its just import, and in fulfillment of 
the intention of the parties to the contract. 

We said there was a difference in the relation of the parties. 

In that case, Walsh was a creditor of the insurance company, and 
in course of their business might become also a debtor, and his position 
toward them was such that compensation might arise at any moment. 
In the case before us, however, the certificates of bank stock do not 
evidence debts to be extinguished by compensation, or any other legal 
mode of discharging obligations. 

H. Kendall Carter, the holder of the certificates of stock, did not 
occupy towards the bank the relation of a creditor to his debtor. The 
bank owed him nothing. He was not its creditor, against whom a 
debt might arise, and the plea of compensation be applicable. He 
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merely owned certain property, the certificates of stock, and owed a 
juridical person, the bank, an ordinary debt. That he owed the bank 
a debt did not prevent the plaintiff, his judgment.creditor, from selling 
and becoming the purchaser of property which was in commerce. 

It is therefore ‘ordered that the judgment appealed from be affirmed, 
with costs. 


No. 2569.—Succession of J. P. Bincay.—On Opposition of Amanr 
Bourceors, Tutor. 

The parish court has exclusive original jurisdiction to settle disputes arising from the opposi- 
tion to an account and tableau of distribution filed by the executor or administrator, 
regardless of the amount involved in the opposition; but where the validity or correctness 
of the demand is brought in question, either by the executor or administrator on the one 
side, or the creditor on the other, then the jurisdiction of the parish or district court is 
governed by the amount involved. 

PPEAL from the District Court, parish of St. James. Beauvais, J. 
A F. P. Poché, for administrator, appellant. J. K. Gaudet, for oppo- 
nent, appellee. 

Howe Lt, J. The only question presented by this appeal is, whether 
or not the parish court has jurisdiction of an opposition filed by a 
‘ereditor whose claim, exceeding five hundred dollars, had been recog- 
nized by a judgment of the district court against the succession, 
before the opposition to the tableau was filed and transferred to the 
parish court ? 

The question must be answered in the affirmative. The constitution 
requires that ‘‘ all successions shall be opened and settled in the parish 
courts,” and, necessarily, these courts must have the jurisdiction and 
powers essential to the settlement of successions. Among these is the 
jurisdiction over the distribution of funds in‘the hands of an adminis- 
trator. Where claims have been recognized either by the administrator 
or by judgment of a court, there is no longer any contestation between 
the ereditor and the succession, in the meaning of that clause of article 
eighty-seven of the constitution which says: ‘ All suits in which a 
succession is either plaintiff or defendant, may be brought either in 
the parish or district court, according to the amount involved.” 

The “suit,” in this instance, against the succession to establish the 
existence or validity of the opponent’s claim, has already been decided, 
and the opponent can only demand that he be paid, in accordance there- 
with, in due course of administration—that is, coneurrently with the 
other creditors—out of the funds of the estate as they are or may be 
realized. C. P. 987. The constitition must control the Code of Pric- 
tice; but the latter may, in cases of doubt, be referred to for the 
meaning of words and terms as used in the former, the convention 
being supposed to use them in the sense in which they had been used. 
Under this rule the word “suits,” in the above clause, must mean 
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suits brought by a succession, or suits against a succession for any 
claim for property or money. The mode of obtaining payment is not 
changed by the said clause, but left as fixed by the preceding clause, 
requiring all successions to be settled in the parish courts. Any other 
conclusion would leave it in the power of an interested administrator 
or creditor to cause great delay and expense, and virtually determine, 
by his own act, the jurisdiction of the parish and district courts—a 
result never contemplated by the convention. 

In this case it is difficult to see what jurisdiction the district court 
can be called on to exercise. It has already rendered a judgment 
against the succession in favor of the opponent. It can not render a 
judgment on that judgment, nor can it issue execution thereon. And 
it certainly can not be called on to order the administrator to pay the 
opponent’s claim without having all the parties before it, or even con- 
currently with them, Such settlement must be had in the parish court. 
The district court has already exhausted its jurisdiction as to this par- 
ticular claim, and the parish court is vested with jurisdiction of the 
question, whether or not the opponent’s judgment must have a place, 
and what place, on the tableau of distribution; that is, whether or not 
the opponent has, by virtue of his judgment, a right to a share of the 
fund on distribution—it being a question of rank? 

It is therefore ordered that the judgment appealed from be sealed 
and that there be judgment dismissing the rule taken on fifth Novem- 
ber, 1869, by Amant Bourgeois, tutor, to rescind the order of transfer, 
with costs in both courts. 





—— 





No. 1914.—Henry WarE & Son v. JoHN G. WILSON. 


In a suit to make the sheriff liable on a bond for the release of property under seizure, parol 
evidence is admissible to show that the sheriff has never parted with the possession of the 
property under seizure. The sheriff may show, also in a case of this kind, under what 
circumstances the bond made its appearance in the record. 

Where the return of the sheriff on the writ of fieri facias contradicts the recitals in the face 
of the bond of release, the entries made by the sheriff will control. 

A bond of release, executed by the seized debtor, is of no force until the seized property is 
released by the sheriff. - 

In a rule against the litigants for costs, the sheriff will be restricted to the charges allowed by 
law, and if any of the items are overcharged they are forfeited. 


PPEAL from Sixth District Court, parish of Orleans. Cooley, J. 
Brice & Mitchel, Bradford, Lea & Finney, and Semmes & Mott, for 
appellants. Race, Foster & E. T. Merrick, for appellees. 

Howe tt, J. The record in this case presents two appeals taken by 
the sheriff of the parish of Jefferson—one from a judgment decreeing 
him to be liable on a bond alleged to have been received and accepted 
by him for the release of certain horses sequestered herein; the other 
from a judgment on a rule taken by him on plaintiffs for the payment 
of his costs. 
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The first judgment is erroneous. The return of the sheriff on the 
writ of sequestration, to which the bond in question was attached, as 
appears only by the minute or note of the clerk of the court, does not 
show that the property was released ; but, on the contrary, shows that 
a keeper thereof was appointed, and makes no mention of a bond of 
release. Upon this return, and the answer of the sheriff, it was com- 
petent for him to introduce parol proof that he had never parted with 
the possession of the property, but still held it by virtue of the writ. 
The evidence offered did not contradict, but rather supported his 
return, and we can see no good reason why he should not, in defense 
to the plaintiffs’ rule, be permitted to show how the bond made its 
appearance among the papers of the suit, or was attached to the writ, 
the return on which, and not the recitals in the bond, must control. 
The bond is necessarily drawn up and signed before there can be a 
release and delivery of the property, and its terms and conditions are 
prescribed by the law, while the return on the writ is the act of the 
sheriff, and must show what he has done under it. The appearance of 
the bond in the papers of the suit, and attached as it was to the writ, 
does not necessarily conclude the sheriff, and should not have misled the 
plaintiffs, for these very documents (the writ, the return thereon, and 
the bond as attached), offered to sustain their objection, were well 
calculated to notify them that there was at least some doubt as to 
whether the property had been released. The act of 1839, p. 168, sec. 
18, on which they rely, says: “In all cases where property attached, 
sequestered or provisionally seized, shall be released on the defendant 
executing a bond with security, the sheriff shall be bound to return 
the bond so taken by him into court in the same manner as is provided 
for bail bonds.” This law clearly contemplates a release of the prop- 
erty, and its delivery to the party executing the bond, which thus 
represents and takes the place of the property; but if, in point of fact, 
the property is not released, but is still held under the writ, the bond 
receives no vitality. When the bond is executed, accepted, and the 
property released, the writ is thereby set aside, all of which must 
appear by the return of the sheriff on the writ. (. P., art. 279, 282. 

We deem it proper here to remark that the record contains no evi- 
dence that either the defendant or plaintiffs ever applied for an order 
to bond the property. A rule for the purpose was taken by one of the 
intervenors to bond a part, which was accepted by the sheriff, but does 
not appear to have been served on cither plaintifis or defendant. It is 
true the judge, more than a month after it was filed, rendered an order 
thereon directing the sheriff to permit defendant to give bond, but this 
action seems to be ex parte and irregular. 

The evidence which was excluded is in the record, and satisfactorily 
shows that the sheriff has not given up the possession and control of 
the property. What may be his liability for allowing one of the horses 
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to be taken to another parish, and subjected to seizure there, and for 
permitting him to be used, is a question that does not arise in this 
proceeding. 

As a sequence to this conclusion, the judgment on the rule taken by 
the sheriff, which limited his demand for costs to the date of the alleged 
release, must be changed, and his legal costs allowed to the date 
claimed in the rule, subject to a credit of five hundred and sixty dollars 
paid by plaintiffs. 

Section twelve of the act of 1855 (p. 166), amended in 1867 (p. 341), 
designates what fees of office the sheriff “shall be entitled to demand, 
and no more.” Sections two and three of the former act declare that 
an overcharge of any item shall work its forfeiture, and forever bar 
the clerk or sheriff from collecting the same. 

Most of the fees of office in the bill before us are overcharged, not 
allowed by the fee bill, or improperly charged to the plaintiffs in the 
suit. The items for executing the writ of sequestration, and the 
mileage, are overcharged, and therefore forfeited. The charge for 
“sequestering,” as a separate item, those for appointing and dis- 
charging keepers, for the notice of sequestration, return thereon, and 
mileage, for making inventory and returning the writ, being included 
in the charge for executing the writ, are not allowable. The items for 
service and return of petition and citation, being overcharged, are for- 
feited. The fees in the various interventions are chargeable to the plain- 
tiffs therein irrespectively, and not to the plaintiffs in the main action, 
The charges in favor of the sheriff of the parish of Orleans, and those 
for witnesses sent for by order of the court are not sustained by evi- 
dence. The fcllowing fees of office in the bill filed July 24, 1868, 
amounting to twenty-three dollars, are all that can be allowed against 
the plaintiffs in this proceeding, to wit: December 10, 1867, subpena 
duces tecum and mileage, $2 50; rule and mileage, $2 50; December 
16, rule and mileage, $2 50; three subpenas and mileage, $5 70; 
December 17, motion, order and mileage, $250; two subpenas and 
mileage, $3 80; February 19, 1868, two rules and mileage, $3 50. 
There were eleven animals under seizure, for the keeping of which, the 
evidence authorizes an allowance of $8 75 per day, which, for the time 
embraced in the rule, from November 20, 1867 to June 1, 1868, (one 
hundred and ninety-four days), amounts to $1697.50. The charge of 
twenty-five dollars for moving property is also established, making, in 
all, a total of $1745 50, subject to a credit of five hundred and sixty 
dollars. 

It is therefore ordered that the two judgments appealed from herein 
be reversed, and it is now ordered that there be judgment in favor of 
J. T. Michel, sheriff, dismissing the rule taken on him by the plaintiffs, 
H. Ware & Son, on the twenty-fourth January, 1862; it is further 
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ordered that the rule taken by J. T. Michel, sheriff, on plaintiffs, H. 
Ware & Son, on thirteenth June, 1868, be made absolute, and that he 
recover of said H. Ware & Son, in solido, the sum of $1745 50 for 
his costs and charges up to first June, 1868, subject to a credit of five 
hundred and sixty dollars paid thereon, and that said Ware & Son, 
appellees, pay costs of these proceedings in both courts. 








No. 2595.—R. N. Sums, Administrator Succession of Modiste Brand, 
v. Wititiam C. Lawes. 


A party who voluntarily executed a judgment directing the sale of his mortgaged property, is 
not permitted to appeal from it. 


PPEAL from the Fourth Judicial District, parish of Ascension. 
Beauvais, J. R. N. Sims, for plaintiff and appellee. W. C. Lawes, 
for defendant, appellant. 

TaALiAFERRO, J. A motion is made in this court to dismiss 
the appeal on the ground that the defendant and appellant has 
voluntarily executed the judgment rendered against him in the 
lower court. The record shows that at a sale of defendant’s 
property under an order of seizure and sale, taken out against him 
as third possessor, he became the purchaser, paid a portion of 
the price bid in cash, and executed promissory notes payable 
in six months for the remainder, the time being granted by the 
administrator, the terms of sale requiring the entire price in cash. 
The defendant, about four months afterwards, applied for and obtained 
a devolutive appeal. We think, under this state of facts, he has 
divested himself of the right to appeal. C. P. 567, 14 An. 329, 15 An. 
679, 18 An. 59. 

It is therefore ordered that the appeal in this case be dismissed, at 
appellant’s costs. 








No. 2568.—XavierR LEVET v. His CREDITORS. 


An executed contract of transfer of a promissory note will not be set aside on the ground that 
the agreement or consideration of the transfer was contrary to public policy. In such a 
case the law will leave the parties where their conduct has placed them. 19 An. 498. 
PPEAL from the District Court, parish of St. John the Baptist. 

Beauvais, J. E. Filleul, for plaintiff and appellee. FZ. Poché, for 
opponent, appellant. 

Howe, J. Nicholas Daunoy, as syndic of the insolvent, Levet, filed, 
in February, 1869, his final tableau of distribution. 

Mrs. Etienne Daunoy, a creditor, opposed the homologation so far as 
one item was concerned—the sum of $825 46, a dividend proposed to 
be paid to Francis Ecrot as holder of a promissory note for $2979, 

14 





106 SUPREME COURT OF LOUISIANA, 


Levet v. His Credito:s. 








made by Levet, and secured by mortgage and vendor’s privilege. No 
want or illegality of consideratiun was alleged as to the note itself—it 
was, we presume, given for the purchase price of land—but the 
opponent averred that she was once holder of the note, and as such 
trensferred it to one Reber, as agent, and for the use of Ecrot, for 
Confederate money. 

The opposition was properly dismissed by the lower court. The 
contract of transfer of the note from opponent to Ecrot was complete 
and executed. The object was delivered. If the agreement was con- 
trary to public policy, the law will simply leave the parties where they 
have placed themselves, and in such case melior est conditio possidentis. 
19 An. 498, Windham +@. Cerf. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 








Wo. 2580.—CoLemAN & Kirk v. MoLiere & Cire. 


Where the d2fendant, in answer t> a demand, avers a settlement in full between the parties, the 
burden falls upon him to make yoou his defense. 


PPEAL from District Court, parish of Ascension. Beauvais, J. 
RR. N. Sims, for plaintiff and appellant. W. OC. Lawes, for defend- 
ant and appellee. 

Howe tL, J. Plaintiffs sue for the sum of four thousand three hun- 
dred and seventy dollars, less ten per cent. thereof, with legal interest 
from judicial demand, as the value of certain goods delivered to the 
defendants, on the twenty-first of December, 1860, as per receipt 
annexed to the petition, to be sold on commission. The answer admits 
receiving the goods as charged, but alleges that the defendants dis- 
posed of the same, or a part thereof, according to instructions, and 
accounted for the whole in the month of December, 1861, and took 
plaintiff's receipt therefor, which is lost or mislaid. 

The burden was thus assumed by the defendants to make out their 
defense, which they have not satisfactorily done. One of them testified 
that, in December, 1861, he settled with one of the plaintiffs, accounted 
for all the goods, and gave a receipt for all he had on hand. He says 
that he wrote to said plaintiff that all the goods in his possession were 
forcibly taken by the Confederate authorities ; that some of the goods 
have been in his possession since the war, which he bought from a 
Confederate officer, and paid for, and that shortly after he bought 
them his store was burnt. This not only does not correspond with or 
support the defense, but fails to relieve the defendants of their obli- 
gation in favor of plaintiffs. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiffs recover of defendants in solido the sum of four 
thousand three hundred and seventy-five dollars, less ten per cent. 
thereof, with legal interest on said balance from judicial demand, and 
costs in both courts, 
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No. 2575.—Potice Jury or West Baton Rovce et al. v. J. V. 
DURALDE et al. 


Stocks pledged to a bank as security fora loan of money constitute a standing acknowledgment 
of the debt, and prescription is interrupted during the time of the pledge. 


PPEAL from Fifth District Court, parish of West Baton Rouge, 

Posey, J. Favrot & Chamberlin, Barrow & Pope and 8S. P. Greves, 

for plaintiffs and appellants. A. Pitot and John H. Lamon, for 
defendants and appellees. 

Wrty, J. Plaintiffs have appealed from a judgment dissolving the 
injunction sued out by them, as third possessors, restraining the 
enforcement of a Citizens’ Bank stock note mortgage subscribed by 
Charles Pipes and wife in 1839. 

The injunction was had under articles 739 and 740 C. P. on the 
ground of prescription of the debt, the plaintiffs alleging that, as third 
possessors of the mortgaged property, they can plead the prescription 
of five years in bar of recovery on the notes. 

The defendants insist upon the inapplicability of the plea on several 
grounds, but mainly because the Citizens’ Bank held in pledge the 
certificates of stock belonging to their debtor, Pipes, which was a 
standing acknowledgment of the debt, interrupting prescription. 

To this the plaintiffs reply that, as the certificates of stock were 
never issued, the maker of the notes could not pledge to the bank that 
which was never in his possession; and that at the time the pledge was 
made, which was prior to the act of twelfth of February, 1852, it could 
not be proved or have effect as to third persons without being in 
wri ing and being registered comtormably to articles 3125, 3126 C. C., 
which was not done. 

They also say that even though between the pledger and the pledgee 
there is no necessity for a written deed of pledge, yet, if the contract 
of pledge ever existed between Pipes and the Citizens’ Bank by the 
delivery of the stock, the effect of the privilege, which said delivery 
conferred to the bank on the stock pledged, never existed as against 
plaintifis. 

Under articles 3429, 3495 C. C., and under the authority of Dumford 
v. Clark’s estate, 3 L. 199, the plaintiffs contend that they can not only 
oppose to the defendants’ executory proceedings the prescription which 
they have pleaded, but that they really occupy a better position in this 
regard than the maker of the notes, Charles Pipes. 

They compare their position in reference to the pledge to that of a 
third possessor in reference to the mortgage creditor, illustrating it 
thus: A subscribes a mortgage on real estate to B, which is duly 
recorded. A afterwards sells the property to C, and the certificate of 
mortgage on the day of sale discloses the incumbrance in favor of B. 
B, the holder of A’s note and mortgage, suffers ten years to elapse 
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without reinscribing his mortgage; although, as between themselves, 
A may not be able to plead the prescription of the mortgage against 
B, do the defendants pretend to deny that C is debarred of the plea? 

In reference to this point, made by the plaintiffs, we will say that 
the position they occupy in this case is not analogous to the example 
they have given. 

If, as judgment creditors of Charies Pipes, they had seized the stock 

‘in question, or had acquired any ownership or lien thereon, and the 
defendants should assert a privilege resulting from the pledge, then 
their position would be analogous to that of a third possessor to a 
mortgage creditor who had never recorded his mortgage or who had 
permitted the effect of registry to be lost by failing to reinscribe it 
within ten years. The pledger could not, in the case we have given, 
take advantage of the want of written recorded evidence of the 
pledge, but a third person having acquired a right to the thing pledged, 
might do so. Now, the plaintiffs in this case do not claim that they 
have an ownership or privilege on the certificates of stock with which 
the defendants’ pledge interferes. The contestation is not concerning 
the stock, or whether the contract of pledge, under which the 
defendants hold, has been so evidenced or registered as to protect the 
privilege of the defendants thereon from any adverse lien or claim of 
third persons thereto. The question is: Have-the notes of Charles 
Pipes, secured by mortgage on the land now owned by the defendants, 
become barred by the prescription of five years? If the principal 
obligation be extinguished by prescription, of course the mortgage, its 
accessory (in which the plaintiffs are mainly interested), is also 
discharged. The plaintiffs, being interested, can make the plea which 
Charles Pipes himself could make; but they certainly occupy no 
position superior to him in this regard. Barrow v. Bank of Louisiana, 
2 An. 453. Then, as between Charles Pipes and the Citizens’ Bank, the 
inquiry is, has there existed the relation of pledger and pledgee, or has 
the latter held the property of the former in possession, by consent, as 
security for the debt? If so, there has been a tacit interruption of 
prescription; the debtor consenting to the possession of his property 
by his creditor, as seeurity, tacitly acknowledges the existence of the 
debt. 

There is no force in the position that there was no pledge because 
the certificates were not delivered by the bank to Charles Pipes, and 
therefore, not having them in corporeal possession, he could not pledge 
them to the bank by making a delivery. There may be a constructive 
as well as an actual or corporeal delivery. 

The moment Charles Pipes consented that the bank might retain his 
certificates of stock, already in possession of the latter, as a pledge for 
the loan, he made the constructive delivery, and the contract of pledge 
was completed, as between them, as fullv as if evidenced by a notarial 
act. 
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Now, what was the contract between the Citizens’ Bank and its 
stockholder, Charles Pipes? The contract was made under the charter 
of the bank, and the provisions of that charter were a part and parcel 
of that contract as effectually as if incorporated in the body of the 
agreement. , 

The eleventh section of the charter provides as follows: ‘That 
every stockholder in the said corporation, on depositing and pledging 
his certificate of stock, shall be entitled to a credit of one-half of the 
total amount of his stock, provided, that in proportion said stock- 
holder shall use his credit he shall give his notes or obligations,” etc. 

The notes secured by mortgage, the enforcement of which the 
plaintiffs enjoin, evidence the use of his credit by Charles Pipes, as 
stockholder. 

Under the provisions of the charter adverted to, Charles Pipes 
obtained the loan from the bank, to secure which the mortgage was 
given ; that provision required him to deposit and pledge with the 
bank his certificates of stock to entitle him to aloan. That provision 
was part of his contract. He virtually contracted with the bank to 
obtain a loan on the deposit and pledge of his stock. He got the loan, 
and the bank retained the certificates of stock belonging to him. 

Possession of the certificates by the bank, under such a stipulation 
in the agreement, is strong presumptive evidence that the same was 
pledged to the bank.. But there is a stipulation in the mortgage that, 
upon a certain contingency, the bank may not only foreclose the 
mortgage, but may also sell the stock. How could the bank be 
authorized to sell the stock to pay the debt, unless the debtor under- 
stood that he had pledged it to the bank to secure the same? Add to 
this the evidence of the officers of the bank, which here, we will 
remark, was perfectly admissible, and there can be no doubt that, 
since the execution of the notes and mortgage under consideration, in 
1839, the certificates of stock of Charles Pipes have remained in pledge 
to the Citizens’ Bank. Having possession of their debtor’s property 
by his consent, as security for the debt, there has been a standing 
acknowledgment thereof on his part, and no prescription has been 
acquired. 21 An. 128, 1 Rob. 556, 8 R. 146. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costa. 








No. 2523.--Paut O. Hebert, Tutor, et al. v. INDEPENDENCE G. WINN 
et al. 


In the matter of the probating of a will, the parish court has exclusive original jurisdiction, 


é without reference to the amount involved. Constitution of 1868, article 88. 
\ 


PPEAL from the Parish Court, Parish of Iberville. Moore, Parish 

Judge. Semmes & Mott and Robertson & Mathews, for plaintiffs and 

appellants, Barrow & Pope and R. N. Sims, for defendants and 
‘appellees. 
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Lupe.ine, C.J. The plaintiffs sue to annul the will of George C. 
Vaughan, and the proceedings had, in the district court of Iberville, 
(acting as a court of probates, before the adoption of the constitution 
of 1868), recognizing the validity of said will and tending to enforce it. 

The defendants, legatees under the will, appeared, and excepted to 
the jurisdiction of the court, on the ground that the parish court was 
without jurisdiction, because the amount involved exceeded five hun- 
dred dollars. 

It is admitted that the succession of George C. Vaughan exceeds five 
hundred dollars in value. 


The question to be decided is, whether the parish court has jurisdic- 
tion in a case involving the validity of a will and the probate thereof, 
when the succession exceeds five hundred dollars ? 


Article 88 of the constitution declares: ‘‘In probate matters, when 
the amount in dispute shall exceed five hundred dollars, exclusive of 
interest, the appeal shall be directly from the parish to the Supreme 
Court.” It is certain, then, that in ‘‘ probate matters,” the parish court 
may have jurisdiction in suits involving more than five hundred 
dollars; for, in such cases, by article 88, an appeal is authorized to be 
taken directly from the parish to the Supreme Court. 


This view is supported by the expressions in article 87 of the consti- 
tution, ‘they shall have exclusive original jurisdiction in ordinary 
suits, when the amount exceeds one hundred dollars, and does not 
exceed five hundred dollars; and also by the declaration, in the same 
article, that “‘ All successions” (without regard to the amounts thereof) 
‘shall be opened and settled in the parish courts.” 


A suit to set aside an order probating a will, and to have the will 
declared invalid, comes clearly within the terms, “ probate matters,” 
used in article 88 of the constitution. And the words in article 87, 
‘¢all suits in which a succession is either plaintiff or defendant, may 
be brought either in the parish or district court, according to the 
amount involved,” would seem to refer to actions for money or property, 
where the succession asserts or resists the claims, and not to suits 
relating to matters purely probate in their nature. See Joseph T. 
Swan v. Ann L. Gayle, admx. 21 An. 478; Rogers v. C. H. Morrison, 
executor, et al., 21 An. 455; Succession of Bartlett, 21 An. 531. 

It is therefore ordered and adjudged that the judgment of the court 
@ qua be reversed; that the exception be overruled, and that the case 
be remanded to the parish court to be proceeded with according to 
law. It is further ordered that the appellees pay the costs of this 
appeal. 
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No. 1557—A. Jaquet v. Wess Levert & Co. 


Where the interest due at the institution of the suit, when added to the principal demand, 
exceeds five hundred dollars, the Supreme Court has jurisdiction of the appeal. 

The maxim contra non valentem agere non currit prescriptio, being a rule of equity, can not be 
invoked to overturn express provisions of statutory enactments. 

Article 21 of the Civil Code only permits the courts to decide according to equity in cases where 
there is no express law. 

Prescription exists only by the authority of positive enactments, and there is no place in tho 
whole doctrine of limitations for the application of the rules of equity. 


PPEAL from Third District Court, parish of Lafourche. Gates, J. 
W. Hall, for plaintiff and anvellee. Burquieres & Blake, tor 
defendants and appellants. 
Wy ty, J. The motion to dismiss this appeal, because the amount 
involved is less than five hundred dollars, was not well taken. 


The amount claimed, as evidenced by the note, is three hundred 
and twenty-three dollars and ninety-two cents, with eight per cent. 
per annum interest thereon from nineteenth of April, 1860. The 
interest and principal of the note at the time the suit was filed, 
twenty-third of February, 1867, exceeded five hundred dollars, and 
consequently this court has jurisdiction of the case. The motion is 
therefore overruled. 


It is unnecessary to consider the several grounds of defense, as it is 
quite evident that the plea of prescription must prevail. There is no 
evidence of renunciation or interruption of prescription; and that the 
war of the rebellion did not suspend prescription is no longer an open 
question. This court has decided that the doctrine contra non valen- 
tem agere non currit prescriptio is merely a rule of equity, which can 
not impair the operation of the express law: enunciated in article 3505 
C.C. Under article 21 C. C. judges can decide according to equity, 
where there is no express law. But a rule of equity must yield to 
express law, however great the hardship. If the judges were per- 
mitted to disregard the law, under pretext of applying a rule of equity, 
there would be no certainty either in the law or the jurisprudence 
of the State. What would appear to be equity to one set of judges 
might not appear to be so to their successors; there would be no 
fixed rule for the administration of justice; there would be no 
certain standard to ascertain the rights of persons. The rights of 
individuals would not be measured by the law, but merely by the dis- 
cretion, the learning and the conscience of the judge. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled; and it is now ordered that there be judgment for the 
defendants. It is further ordered that plaintiffs pay costs of both 
courts, 
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No. 1897.—Antnony J. GALLAGHER v. J. P. THomas. 


An appeal will not be dismissed on account of the neglect of the clerk to issue, or the sheriff to 
serve citation of appeal. 


PPEAL from Sixth District Court, parish of Orleans. Duplantier, J. 
Hornor & Benedict, for plaintiff and appellant. Race, Foster & 
E. T. Merrick, for defendant and appellee. 

Lupe.ine, C. J. The appellee has prayed to have the appeal 
dismissed, because the appeal was obtained by petition, and the 
appellee has not been cited. 

The judgment was rendered in March, 1868; the petition for an 
appeal was filed on the twenty-eighth of September, 1868, and on the 
same day an order for an appeal was granted. No citation ef appeal 
has been issued in the case. The appeal was taken in time. C. P., 
articles 567, 573, 574. 

The neglect of the clerk to issue, or of the sheriff to serve, the citation 
of appeal, is not attributable to the appellant, and the appeal can not 
be dismissed on account of the conduct of these officers. Acts of 
1839, page 170; 13 An. 260; 14 An. 698; 1 N.S. 519; 10 La. 150. 

On the merits there are only questions of fact presented; and we 
think the evidence preponderates in favor of the defendant. 

It is therefore ordered that the judgment of the District Court be 
affirmed, and that the appellant pay the costs of this appeal. 








No. 2640.—Rosert D. Jongs v. Dempsey P. Jackson. 


An overseer who has made a contract with the proprietor to manage his plantation for the term 
of one year, at a fixed price, on being discharged without any good and sufficient cause, 
before the expiration of the time, can recover the amount of the contract for the whole 
year. 

The custom of the neighborhood will not protect the planter against the legal consequences of 
the violation of his contract with the overseer. 


PPEAL from Thirteenth District Court, parish of Tensas. Hough, J. 
Aroni & Collier, for plaintiff and appellee. Farrar & Reeves, for 
defendant and appellant. 

Wyty, J. Plaintiff alleges that on the tenth January, 1867, he was 
employed by the defendant to oversee his plantation in the parish of 
Tensas, for the term of one year, at a salary of fifteen hundred dollars ; 
that he entered.into the employment of the defendant, taking full 
control and management of ‘his plantation and performing faithfully 
the duties of an overseer; that on or about twenty-ninth January, 
1867, he was peremptorily discharged from said service by the defend- 
ant, without any serious grounds of complaint, whereby the latter 
became indebted to him the full amount of his salary as aforesaid. 

The defendant pleaded the general issue and averred that the 
plaintiff was discharged from his service for good and sufficient 
cause, 
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The plaintiff recovered judgment for the amount claimed, and the 
defendant has appealed. 

The evidence in the record fully establishes the allegations of the 
plaintiff, and the judgment is supported by the law. C. C. 2720; 15 L. 
361; 1R. 319; 12 An. 697. 

There is no doubt that the plaintiff was employed for the year at a 
fixed salary and that he was discharged by the defendant, who has 
failed to show any serious ground of complaint. 

The custom of ‘his neighborhood will not protect the defendant from 
the legal consequences of violating his contract with the plaintiff. 

It is therefore ordered that the judgment of the court a qua be 
affirmed, with costs. 








No. 1787.—H. A. Lyons v. H. A. Cenas. 


A proces verbal of the sale of real estate by the order of the probate court has no effect 
against third parties, or seizing creditors, until it is recorded or registered in the parish 
where the property is situated. Nor will an injunction lie to defeat the sale of property 
scized by a third party, unless the act of sale of the seized debtor has been registered in the 
parish before the date of the seizure. 


PPEAL from Third District Court of New Orleans. Emerson, J. 
Lacey, Marks & Butler, for plaintiff and appellee. Johnson & 


Denis, for defendant and appellant. ; 

Howe Lt, J. The defendant having obtained a judgment against one 
James P. Bowman in the district court for the parish of West 
Feliciana and had it recorded in the mortgage office in New Orleans 
on the twenty-sixth of June, 1866, caused a fieri facias to issue thereon, 
and the undivided interest of said Bowman in certain real property in 
New Orleans to be seized. Whereupon the plaintiff herein enjoined 
the sale thereof on the ground that he was and is the owner of said 
pro by virtie of a succession sale, made in West Feliciana, on 
the ninth of April, 1854, under an order of the court in said parish. 

The answer pleads the general denial, admits the seizure, specially 
denies that said property ever belonged to the plaintiff, avers that it 
was acquired on the twelfth of May, 1840, by Mrs. E. P. Bowman, the 
mother of his judgment debtor, who, by the death of his said mother 
and his two sisters, became the owner of 11-48 of said property, which 
were seized under ‘the execution enjoined, and if plaintiff ever 
purchased the said property as alleged, the sale thereof was not 
registered in the conveyance office in New Orleans up to the date of 
the seizure, and therefore there was no mutation of title so far as third 
persons are concerned. He prayed for the dissolution of the injunction, 
with damages. Judgment was rendere@ in favor of plaintiff, and 
defendant appealed. 

The sole question to be decided is, whether or not the plaintiff is the 
owner of the property seized, as against the seizing creditor. 

15 
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The proces verbal of the succession sale, under which he claims, 
was filed in the clerk’s office, in West Feliciana, on the twelfth of 
April, 1855, but was not registered in the conveyance office, in New 
Orleans, where the property is situated, until the eighteenth of March, 
1867, subsequent to the seizure. It is admitted that plaintiff would 
testify, that immediately after the said purchase he took possession of 
the property and has since paid the taxes, collected the rents, and 
exercised acts of ownership thereof. There is no pretense that 
defendant had any knowledge of plaintiff's title, and hence it is 
unnecessary to decide what effect such knowledge might have. 

According to the law and the well settled jurisprudence of this State, 
and the act or proces verbal of the sale set up as conveying title to the 
plaintiff, could have no effect as to third persons, until duly recorded 
or registered in the parish where the property is located, and conse- 
quently, as to them, the plaintiff was not the legal owner thereof at 
the date of the seizure by the defendant. The registry in New Orleans 
showed the title to be im Mrs. Bowman, the deceased mother of defend- 
ant’s debtor, and the heirship of the latter is established. See C. C. 
2601; Acts of 1827, page 138, § 5; Acts of 1855, Nos. 274 and 285; 
2 An. 278; 1 An. 249; 6 An. 772; 21 An. 591. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant dissolving the injunc- 
tion herein, with costs in both courts. 








No. 1942.—Wws. FLorance v. L. P. Martiot and James Woop. 


A party erecting a wall on the line of his premises, which is afterwards used as a wall in com- 
mon by the adjoining proprietor, can only recover from the party using it as a wall in 
common, one-half of the original cost of building it. C. C. 672; 20 An. 553. 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
D. C. Labatt, for plaintiff and appellant. C. Roselius, for defendant 
and appellee. 

Howe, J. The plaintiff brought this suit to recover the value of one- 
half of that portion of a party wall which had been made use of by 
his neighbor, the defendant, Wood. 

It appears by the admissions in the record, that the half of the wall 
so used cost to build, in 1851, the sum of $326 84, and that it would 
have cost to build the same in 1866, when Wood first used it, the sum 
of $596. This latter and larger sum the plaintiff alleged to be the 
value of the wall, and claimed to recover. He had judgment only for 
$326 84, a sum equal to the cost, and he has appealed. 

We had occasion to decide in Auch v. Laboisse, 20 An. 553, that in a 
case like the one at bar, the amount to be recovered by the plaintiff 
must be measured by the rules laid down in article 672 of the Civil 
Code. The amount of the judgment is therefore correct. 

It is ordered that the judgment appealed from be affirmed, at the 
cost of the appellant. ' 

Rehearing refused. 
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No. 2633.—State or Louisiana, ex rel. JoHN WASSELL, assignee, v. 
THE JUDGE OF THE FourtTH District COURT FOR THE PARISH OF 
ORLEANS. 


A writ of prohibition will not issue to restrain the execution of a judgment of the court be'ow, 
where the record shows that the bond given for the appeal is insufficient in amount to 


PPLICATION for Writ of Prohibition. Théard, J. 
Lea, Finney & Miller, for relators. Breaux & Fenner for respon- 
Pury 

Wrrty, J. The relator applies for the writ of prohibition to restrain 
the execution of a judgment styled Abner L. Gains v. Wm. H. Gains, 
John Wassell, assignee, intervenor, rendered on the twenty-third of 
December, 1869, by the judge ef the Fourth District Court for the 
parish of Orleans, irom which judgment, within ten days, an order of 
appeal was granted, fixing the amount of the appeal bond at $500, 

which was duly given by the relator. 

He contends that, having obtained the order of appeal on motion, 
at the same term at which the judgment was rendered, and within the 
time limited for ‘suspensive appeals, and having given bond in the 
amount fixed by the judge, the Fourth District Court was entirely 
divested of jurisdiction of the case; that, notwithstanding which, 
said court has permitted execution to igsue on said judgment, and 
in doing so has exceeded its jurisdiction. In support of this posi- 
tion he cites articles 574, 575, C. P.; Blanchin v. Steamer Fashion, 10 
An. 345; Code of Practice, articles 845, 846; 19 La. 174. 

In the application for prohibition we discover the following clause: 
“That the amount of said indebtedness due to said Wm. H. Gains, 
and claimed by your petitioner as assignee aforesaid, largely exceeds 
five hundred dollars, amounting to twenty-five hundred and seventy- 
two dollars and eighty-one cents, for which said Abner L. Gains 
recovered said judgment; that the demand of your petitioner, as inter- 
venor in said suit, is within the appellate jurisdiction of this court.” 

The judgment appealed from was certainly for a specific sum, to 
wit—$2572 81, according to the statement of the relator himself. Now, 
article 575, C. P., declares that if the appeal be taken within a limited 
time after judgment, it shall stay execution; “provided the appel- 
lant give his obligation, with a good and solvent security, residing in 
the jurisdiction of the court, in favor of the appellee, for a sum exceed- 
ing by one-half the amount for which judgment was given, if the same be 
for-a specific sum, as —_ for the —_ of ~~ amount of such 
judgment.” e ° 

The judgment being for a specific sum, the law axe the amount 
necessary for a suspensive appeal bond. It was not in the power of 
the judge to suspend the execution of the judgment pending the appeal 
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by requiring a bond for only five hundred dollars, which was hardly 
one-fifth the amount of the judgment. In this case the appeal could 
only be suspensive upon a bond exceeding by one-half the amount of 
the judgment. 

This case comes directly under the provisions of article 575, C. P., 
and we think, in order for the appeal to operate suspensively, the bond 
should have conformed thereto. 

The case of Blanchin v. the Steamer Fashion, 10 An. 345, is not in 
point. There was a contest between the creditors for the funds in the 
hands of the court arising from the sale of the boat; and the court 
held there was no standard fixed by law for the bond and security to 
be given by the plaintiff therein in obtaining an appeal; and it was 
obviously a matter for the discretion of the judge. But here is a judg- 
ment against a party for a specific sum, a third person intervenes and 
seeks to arrest the operations of that judgment. Can he do so on more 
favorable terms than the parties themselves? We think not. The 
judgment debtor could only have obtained a suspensive appeal by con- 
forming his bond to article 575, C.P. Certainly the relator, who was 
an intervenor, occupies in this regard no better position. 

It is therefore ordered that the writ of prohibition be disallowed, 
and the petition of the relator be dismissed, with costs. 








No. 2501.—State or Lovurstana, ex rel. Mrs. CoMMAGERE, v. THE 
JUDGE OF THE SECOND District CoURT, FOR THE PARISH OF 
ORLEANS. 


An appeal from a judgment dismissing a dative testamentary executor from office will not sus- 
pend execution, and a mandamus will not lice to compel a suspensive appeal from such 
judgment. 


PPLICATION for Writ of Mandamus. 
A. Pitot and Charles Louque, for relator. L. Duvigneaud, Judge, 
respondent. 

Wrty, J. The relator seeks a writ of mandamus to compel the 
judge of the Second District Court to grant a suspensive appeal from 
a judgment or order requiring her, as dative executrix, to furnish new 
security on her official bond, “‘ within three days from the service of 
the judgment; in default thereof, that she be dismissed from her trust 
as executrix,” D. Lanata, her security on the bond, having died. 

The district judge contends that the order from which the appeal is 
asked is an order dismissing the executrix upon her failing to furnish, 
within a certain delay, new security on her bond; and that appeals 
from judgments appointing or removing tutors, curators and executors 
do not suspend the execution of said judgments. 

In support of this position he cites C. P. 1059, 580; C. C.1113; 5 An. 
518; 14 An. 240, 672; C. C. 1013, 3037, 3011. 

The authorities cited maintain the position taken by him.* 

It is therefore ordered that the writ of mandamus applied for be 
disallowed, and that relator’s petition be dismissed, with costs,' 
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No. 2565.—Cit1zens’ Banx v. 8S. A. Knapp et al. 


Prescription does not run against a stock loan note, secured by the pledge of bank stock of the 
bank from which the loan was obtained. 

An engine and machinery in and attached to a sugar house forms a part of the realty, and is 
subject to mortgage, but when detached, or removed from the sugar house, it becomes 
movable property, and is not subject to mortgage. 

In a suit to recover damages for the removal of an engine and machinery, by the mortgagor 
from a sugar house, the mortgagee must, in addition to showing bad faith, allege and show 
the actual injury done. 


PPEAL from District Court, Parish of Pointe Coupée. AMfiller, J. 
F. N. Farrar, for vlaintiff and appellant. A. Provosty, for defend- 
ants and appellees. 

HowEL., J. Mrs. Knapp procured a stock loan from the plaintiff, 
and, to secure the payment of the note given therefor, mortgaged a 
sugar plantation in Pointe Coupée, and pledged her stock in said 
institution. In January, 1856, she sold said plantation and bank stock 
to Ponce Colomb, who specially assumed the payment of said stock 
loan note, and all the responsibilities of the ownership of said shares 
of the capital stock so pledged. Colomb paid the annual installments 
on the note up to April, 1861. In April, 1866, this suit was instituted 
on the note and assumpsit against both defendants, who severed in their 
defense—Mrs. Knapp pleading prescription and novation, and Colomb 
pleading the prescription of five and ten years. Pending the suit, the 
defendant sold the engine and machinery on the plantation to Patin & 
Cazayoux, who removed the same; whereupon plaintiff filed a supple- 
mental petition, charging said vendor and vendees with fraud, and 
prayed that the latter be made defendants; that the said engine, 
machinery, etc., be decreed subject to and sold under said mortgage, 
and that the said vendees be condemned in solido to pay two thousand 
dollars damages. 

Judgment was rendered against Mrs. Knapp, and also subsequently 
in favor of the other three varties. From thig latter judgment plaintiff 
appealed. 

The defendant, Colomb, is evidently liable on his assumpsit. He 
specially recognized the pledge of the bank stock transferred to him 
with subrogation, and assumed to pay the note for which the pledge 
was given, ‘“‘ putting himself expressly in the place and stead of said 
Mrs. Knapp.” The continuing interruption of prescription thus caused 
by the pledge binds him, and he is personally liable for the debt. 

No exception being taken by Patin & Cazayoux to the proceeding 
herein against them, the questions are presented : 

First—Whether or not the machinery purchased and removed by 
them during the pendency of this suit must be considered subject to 
the mortgage; and, 

Second—Whether or not they are liable in damages? 

1. The first question, it seems, must be answered in the negative. 
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When detached or separated from the sugar house, and removed from 
the plantation, these things became again movables, and did not pass 
to the third or purchasers subject to the mortgage, not being, as 
movables, susceptible of mortgage. C.C. 3256. Their susceptibility of 
mortgage existed only while they remained as placed by the owner, to 
be used in carrying on the plantation works. C. C. 459. 

2. The liability of the purchasers for damages depends on their 
good or bad faith, and the fact whether or not damages are proven. 
Their knowledge that the articles purchased by them were, at the date 
of their purchase, immovables by destination, and subject to the mort- 
gage on the plantation, may establish bad faith; but unless it is alleged 
and proven that damage was actually sustained by the plaintiff, the 
mortgagees, in consequence of their act, none can be recovered of them. 
It would be a case of “ damnum absque injuria.” 

There is no proof of any damage in this case, but the judgment 
should be one of nonsuit as to these purchasers. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff recover of the defendant, Ponce Colomb, the sum of 
. six thousand eight hundred and twelve dollars, with ten per cent. 
interest thereon from third of April, 1861, with costs. 

It is further ordered that there be judgment on the supplemental 
petition in favor of Hubert Patin and Clair Cazayoux, as of nonsuit, 
with costs. The costs of appeal to be paid by appellees, P. Colomb, 
H. Patin and C. Cazayoux. 








No. 2578.—Citizens’ Bank or Lovrstana (Witu1aM T. Brooks, 
Subrogated), v. Marius L. BRINGIER. 


A judgment against a garnishee, predicated on answers to interrogatories, will not be disturbed 
on appeal, where no evidence was offered by the defendant on trial of the garnishment in 
the court below. 


PPEAL from the Fourth Judicial District, Parish of Ascension. 

Beauvais, J. Clark, Bayne & Renshaw, for plaintiffs and appellees. 
William OC. Lawes, for defendant and appellant. Trist & Oliver, for 
garnishees. 

TALIAFERRO, J. The plaintiffs obtained judgment on the twenty- 
second of November, 1866, against the defendant for five hundred and 
eighty dollars, with interest. From this judgment the defendant has 
never appealed. The plaintiffs, on the twenty-third of November, 
1868, issued an execution, upon which the sheriff returned that he had 
seized, as property of the defendant, certain promissory notes in the 
hands of Benjamin Smead and wife. Subsequently they made the last 
named parties garnishees, and propounded interrogatories to them 
touching their indebtedness to the defendant.. The answers elicited 
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the acknowledgment that they owed the defendant a sum exceeding 
the amount of the judgment the plaintiffs obtained against the defend- 
ant. There was judgment accordingly rendered against the garnishees, 
in which they acquiesced. The defendant, however, has taken an 
appeal; but, as he introduced no evidence in the case on the trial in the 
lower court against the garnishees, and we find nothing authorizing us 
to alter the judgment, it must remain undisturbed. , 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts. 








No. 2512.—Srate or Lourstana, ex rel. W. S. Mount, Treasurer, and 
Tue City or New Or.eans, v. THE JUDGE OF THE SixtH District 
CoURT FOR THE PARISH OF ORLEANS. 

The city of New Orleans has a direct pecuniary interest in the funds in the custody and under 
the control of her Treasurer ; and a mandamus may issue from the Supreme Court. to 
compel the district judge to grant a suspensive appeal from a judgment against the 
Treasurer in all cases where the amount involved is sufficient to give the appellate court 
jurisdiction. 


PPLICATION for Writ of Mandamus. 
J. R. Beckwith. City Attorney, for relator. W. H. Ooolzy, judge, 
respondent. ’ 

Wrty, J. The relators apply to this court for a wnt or mandamus 
directing the judge of the Sixth District Court for the parish of Orleans 
to grant them suspensive appeals from two certain judgments ren- 
dered by him on seventeenth December, 1269, to wit: The State, on 
the relation of Charles Fitz, v. W.S. Mount, Treasurer, and J. O. Lan- 
dry, Comptroller, and The State, on the relation of Charles Fitz, agent 
for Widow A. Vogel, v. W. 8. Mount, Treasurer, and J. 0. Landry, 
Comptroller, No. 794 and 795 on the docket of the Sixth District Court ; 
and also for a prohibition restraining the execution of said judgments 
pending this application. 

The amount involved in each of the judgments sought to be appealed 
from far exceeds five hundred dollars, but the district judge refused to 
grant the appeals because it did not appear to him that W. S. Mount, 
Treasurer, and the city of New Orleans had an interest in said judg- 
ments exceeding five hundred dollars. 

It is difficult to conceive how the learned judge arrived at the conclu- 
sion that the city of New Orleans had no pecuniary interest in her own 
funds, amounting to twenty odd thousand dollars, which Charles Fitz, 
for himself, and as agent, was endeavoring, by legal process, to obtain 
from her treasury. It is also difficult to conceive a want of interest in 
W. 8. Mount, Treasurer of the city of New Orleans, who is proceeded 
against in his official capacity, to be compelled to pay large sums out 
of the funds confided to him. As an individual, W. 8. Mount, of 
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course, had no interest, but he was not proceeded against individually. 
He was brought into court in his official capacity. In that capacity 
his interest in the funds was commensurate with the amount claimed. 
If he believed the judgments erroneous it was not only his right, but 
his duty, as a faithful officer, to resort to the remedy of appeal. An 

" erroneous judgment from which he sought no appeal would not protect 
the City Treasurer from the consequences of a misapplication of the 
funds confided to him. 

In support of his position the district judge cites the case of the State, 
on relation of S. Belden, v. Markey, Kaiser et al. recently decided by 
this court. That case is not analogous to the one before us. There 
was merely a contest between individuals for. office, here is a proceed- 
ing by individuals to collect large sums out of the city treasury. Here 
the city, as the proprietor, and W. S. Mount, as Treasurer, have a direct 
interest in the funds claimed. The other authorities relied on are also 
inapplicable. 

If the principle contended for by the district judge be correct, no 
administrator or officer can appeal from a judgment affecting the funds 
confided to him, however large the amount involved, and however 
large his fiduciary interest therein, because individually, he may have 
no interest. 

The Governor of the State could not appeal, however large. his 
interest as a public officer, because he might not have a private or 
personal interest in the litigation. The effect would be that no person 
occupying a representative capacity could appeal, however large the 
amount involved, and however erroneous and oppressive the judgment 
sought to be remedied by appeal. 

The objection to the affidavit supporting this application urged by 
Charles Fitz does not merit a serious consideration. 19 L. 174. 

For the foregoing reasons and those assigned in the case of the State, 
ex rel. The city of New Orleans, v. The Judge of the Sixth District 
Court, No. 2550, lately decided, it is ordered that the mandamus 
granted herein be made peremptory. , 








No. 2550.—Srate, ex rel. Tae Crry or New ORLEANS, v. THE JuDGE 
OF THE S1xtH District CouRT FOR THE PARISH OF ORLEANS. 


A mandamus will issue from the Supreme Court to compel the district judge to grant a suspen- 
sive appeal from a judgment against the treasurer of the city of New Orleans where the 
record shows that the city is the real party in interest. A writ of prohibition will also issue 


staying all proceedings in the lower court pending the decision on the application of the 
city for a suspensive appeal, 
PPLICATION for Writ of Mandamus. J. FR. Beckwith, City 
Attorney, for relator. W. H. Cooley, judge, respondent. Charles 
Fitz, plaintiff, respondent. 
HowELL, J. The city of New Orleans asks for a writ of mandamus 
directing the judge of the Sixth District Court for the parish of Orleans 
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to grant a suspensive appeal from the judgment in the case of the 
State, ex rel. Charles Fitz, v. W. 8. Mount, Treasurer, which was signed 
on the twenty-seventh December, 1869, and also for a prohibition 
restraining the judge and the plaintiff in said proceeding from execu- 
ting said judgment pending this application. 

The judge answers that he refused the appeal “ because he did not 
believe that the petition presented to him contained any allegation 
warranting the belief that the city had any ‘interest’ in the proceed- 
ings taken against the Treasurer, W. 8S. Mount.” 

Fitz, the petitioner therein, answers that the two writs asked for 
can not issue in the same cause; that there is no ground for the writ of 
prohibition; that the ten days having elapsed before this application 
was made, only a devolutive appeal, if any, can be allowed, and that 
the city not being a party below. has no right to appeal. 

In reply to this party, it need only be said that the prohibition issued 
only as a conservatory measure to preserve the rights of the parties 
until the question as to the right to a suspensive appeal could be 
settled, the application for which was made in the court a qua within 
the ten days and the delay in presenting the application to this court 
docs not seem to be unreasonable. 

As to the position of the judge, it is to be remarked, that the petition 
presented to him for an appeal expressly alleges that the city of New 
Orleans is the real party in interest in said proceeding; that the order 
making the mandamus peremptory against Mount, the Treasuer, is, in 
effect, a judgment against the city, he being the ministerial officer of 
the corporation, and that it is aggrieved by the judgment. 

The documents brought up with said petition clearly prove the 
interest which the city has in the judgment ordering its money to be 
paid to the relator in said proceeding. 

It is therefore ordered that the mandamus issued herein be made 
peremptory. 








No. 2497.—Cuartes B. Evans v. Vincent PoPputvs. 


The Legislature is competent to clothe the Governor with authority to remove an incumbent 
from office ‘or failing or refusing to discharge his duties according to the — of 
the law by which the office was created. 

Where the Governor removes an officer under a special authority given by statute, courts will 
presume that he had proper cause for the exercise of that prerogative. This presumption 
may, however, be overthrown by countervailing proof. “19 An. 210. 


PPEAL from Sixth Judicial District Court, parish of St. Tammany. 
Ellis, J. T. & J. Ellis, for planitiff and appellee. F. 8. Ganter 
and F. G. Chamberlain, for defendant and appellant. 

TaiarerRro, J. The petition of the plaintiff alleges that he is tax 
collector and assessor of the parish of St. Tammany, by virtue of 
appointment to those offices by the Governor of the State, under the 
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act 114, of March, 1869, and he shows two commissions from the Gov- 
ernor, one dated cightcenth February of that. year, appointing him 
assessor, the other dated thirteenth of March following, appointing him 
State collector of the parish of St. Tammany. He sets forth further, 
that when in the discharge of his duties under these appointments, on 
the ninth of April, 18¢9, he was provisionally enjoined from proceeding 
to discharge the functions of his office. He furthor avers that the 
Governor of the State, contrary to law, and without right so to do, 
appointed une Vincent Populus assessor and collector of said parish, 
when there was ro vacancy in these offices; that said Populous 1s 
proceeding to act officially under the pretended appointment of the 
Governor, to the great damage of pefitioner, etc. He accordingly 
prayed for and obtaincd a writ of injunction, restraining Populus 
from acting in the capacities aforesaid. 

The answer of Populus contains « general denial. The respondent 
avers that the plaintiff held the position, he alleges, subject to be 
removed by the Governor, according to the act of the Legislature of 
March 9, 1869, nnmbered 114. That in pursuance of, the spit and 
provisions of that act, the plaintiff was duly suspended by the subse- 
quent appointment of the respondent. 

The case was tried by a jury, who found for the plaintiff, with fifty 
dollars damages against the dcfendant. From this judgment the 
defendant appeals. F 

By section 94 of the act beforo recited, it is enacted that “any 
assessor, or member of the board of assessors or tax collector for the 
city of New Orleans, or any State coMector refusing or failimg to do his 
duty as prescribed by this act, shall be liable to dismissal from office 
by the Governor.” 

Tiere is an office created by law. The authority by which 1t was 
created was competent to civthe the Governor with power to remove 
the incumbent of such office for failing or refusing to discharge bis 
duties according to the requirements of the law by which the ojice 
was created. In cases of removal by the Governor, where he is vested 
with the power to remove, courts will presume that he had proper 
cause for removal when he exercises that prerogative. This presump- 
tion may be overcome by countervailing evidence, where such is 
presented. 

We find no sucn counterpoising testimony in the present casc. Much 
stress is laid upon the fact that the plaintiff was prevented from making - 
returns, etc., owing to a temporary suspension of the functions of the 
Auditor of Public Aceounts. But we find it no where intimated that 
that cause was assigned for the removal of the plaintiff. We find from 
the record that the injunction, which the plaintiff himself avers sus- 
pended provisionally his functions on the ninth of April, about a month 
after he was appointed, was taken out by a number of his sureties, who 
dcdlared that they had good and suflicient reason to believe, and that 
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they did actually ‘‘fear and believe that Charles B. Evans has appro- 
priated and is still appropriating to his own private use and purposes ” 
the public moneys and taxes received by him in his capacity of collector 
of taxes. It further appears that afterwards, on the twenty-sixth of 
April, another injunction to the same effect and for the same purpose, 
based upon the same declarations, and sworn to by others of his sureties 
on his official bond, was taken out. The object of these injunctions was 
to screen the sureties from liabilities which they feared from the 
defaleation of their principal. These proceedings of the sureties were 
dismissed at their own instance on the third of June, 1869. The com- 
mission of Populus bears date eleventh of May, 1869, and it is not 
unfair to imagine that the dismissal arose from a belief by the sureties 
that, ancther collector having been appointed, their liabilities were 
removed, rather than that their lost confidence in the trustworthiness 
of the plaintiff was restored. 

One of the witnesses stated that, in a conversation had with Evens, 
in March or April, 1869, the latter told him “ he intended to keep a 
part of the taxes collected as an offset for damages by him sustained,” 
and that “he said something to the effect that he intended to leave as 
soon as he could collect enough to make it an object.” This want of 
confidence on the part of plaintiff’s sureties in his ‘‘ trustworthiness ” 
seems to have been largely participated in by the jurors who sat upon 
the trial; for, after rendering a verdict in favor of the plaintiff, recog- 
nizing him as the lawful collector of their parish, they joined in a 
request to the judge that he would use his influence with the Auditor 
and Governor to immediately appoint an honest, capable and worthy 
man as assessor and collector of the parish of St. Tammany, as the 
same is necessary for the welfare and prosperity of this parish.” 

This case is similar, in some respects, to that of Dubuc v. Voss, 19 
An. 210, which has been adverted to in the argument. . In that case, 
the Governor was authorized to remove. The second commission 
recites that Voss was appointed in place of ‘‘ Dubuc, removed.” In 
the case now before us, the commission to Populus recites that he is 
appointed “ vice Charles B. Evans.” 

So far from finding anything to rebut the presumption that the 
removal of the plaintiff was without cause, the presumption that there 
was good cause is greatly strengthened by the facts we have gleaned 
from the record, and which, after carefully comparing the dates of the 
prominent events the controversy gave rise to, leave no doubt that they 
were known to the Executive, and properly influenced his action in 
the premises. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that the defendant be, and he is hereby recognized as lawfully 
holding the office of assessor and collector of the parish of St. Tam- 
many, in accordance with the commissions exhibited by him on the 
trial of this case. It is further ordered that the plaintiff and appellee 
pay costs in both courts, 

Rehearing refused. 
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No. 1792.—Hetrrs oF BASTABLE v. THE Succession OF J. D. DENEGRE. 


A surety on an appeal bond may limit his liability by a stipulation to that effect. 21 An. 447, 730. 

A party acting as agent or employe for a number of heirs in the prosecution of a land claim, 
under an agreement and contract, may withhold the payment of so much of the proceeds of 
the sale of the land, which he has received for them, as will be necessary to cover possible 
liabilities on account of suits brought by settlers for improvements mate on the land, 
unless the heirs give satisfactory security against loss, resulting from such suits. 

Loyal Case and the heirs of Bastable made a contract whereby Case was to prosecute their claim to 
the lands in the Bringier grant, in the parish of Concordia, Louistana, and defray ali expenses 
incident thereto, for one-half of the land recovered. After judgment was obtained in 
favor of the heirs, Case sold and assigned his contract to James D. Denegre. Held by the 
court, that under this contract neither Case, nor his assignee, was responsible for the taxes 
on the land prior tothe recovery of possession by the heirs, nor for claims for improvemeuts 
made on the lands. That these claims constituted an incumbrance on the land itself, and 
was not included among the expenses which Case bound himself to defray in establishing 
their rights to and recovering possession of the lands claimed. 

An agent or mandatary receiving notes for the sale of property belonging to his principal, 
becomes personally responsible if he fails to use due diligence in enforcing their collection, 


PPEAL from Second District Court of New Orleans. Thomas, J. 
George W. Brown, and Kelly & Howe, for plaintiffs and appellees. 
W. H. Hunt, and Campbell, Spofford & Campbell, for defendant and 
appellant. 

RePorTER.—This case was pending on appeal before the former 
Supreme Court, which was superseded by the present court. The 
decision on the motion to dismiss the appeal on the ground that the 
sureties on the appeal bond had divided their liability, was rendered by 
Mr. Justice Howell, of that court, adversely to the movers. The case 
was afterwards transferred to the present Supreme Court. It may be 
here remarked that the doctrine announced in the decision of this 
motion, that sureties on appeal bonds may limit their liability by 


stipulation to that effect, has since been reaffirmed by the present 
court. See 21 An. 447, 730. 


Howe.., J. A motion is made to dismiss this appeal on two 
grounds: 

First—Because the bond is not for a sum exceeding by one-half the 
amount of the judgment, nor is it for an amount fixed by the judge. 

The order for appeal directs the bond to be given according to law, 
and it is given for the sum of $32,000. The judgment is in favor of 
plaintiffs for the sum of $16,998 78, with legal interest on certain 
amounts respectively from different dates, running from July, 1856, to 
July, 1859, subject to various credits, at dates extending from November, 
1851, to April, 1858, and decrees them to be the owners and entitled to 
possession of one-half of certain notes uncollected, amounting to 
$6152 49, and bearing eight per ceut. interest from July, 1855, and some 
of which are in suit. Thecalculation which we have made of the interest 
on the principal and the payments included in the judgment, makes the 
amount to which plaintiffs are entitled under it about ninety dollars 
more than the bond. But considering the nature and dates of the 
notes to be delivered, and the fact that our calculation on the numerous 
debit and credit amounts may not be precisely correct, but may be 
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erroneous, as we have found that of plaintiffs’ attorneys to be, we are 
disposed to apply the maxim, “ De minimis,” etc., and hold the bond 
to be sufficient in amount. The more regular course, perhaps, would 
have been for the judge to estimate the value of the said notes, and 
the bond could have been given for a sum exceeding by one-half that 
amount, and the amount of the money portion of the claim. But the 
same end, we think, has been attained, the object being to have a 
bond in an amount sufficient in law to protect the appellees. 

Second—The ground is, that the bond is signed by three sureties, 
who limit their responsibility each for a particular portion of the bond, 
the three equaling the amount thereof, which appellees say is not 
legal, and they cite article 579 C. P. This article, as we construe it, 
declares that the bond is given as surety that the appellant will prose- 
cute his appeal and satisfy whatever judgment is rendered against 
him, otherwise the surety on the bond will be liable in his place, 
and its object is to have a bond which will be ample security 
to the appellee, without reference specially to the number of persons 
who shall sign it as sureties, although the word “surety” in it and 
other articles on the same subject is used in the singular number. 
We are not aware of any provision of law which prohibits more than 
one person to sign as surety, and for a less amount each than the bond. 
We are inclined to think the sureties may specify the amount for 
which they bind themselves respectively, but they can not change the 
nature of their obligation to that amount. The objection urged is one 
of convenience only, but not of such weight as to destroy the bond. 
It may sometimes be impossible for an appellee to procure one person 
good for the whole amount; and in other cases it may be as incon- 
venient for him to procure an unusual number, as for the appellee to 
pursue the different ones furnished. We are not to suppose that the 
appellant will increase the number in order to cause inconvenience to 
the appellee, but rather to obtain for him the security which the law 
requires, whether in one or more persons; the object being to furnish 
sufficient surety. We do not construe the law on this subject to confine 
an appellant to only one person as surety on his appeal bond. 

It is therefore decreed that the motion be set aside, at the costs of 
the movers. 


On THE MERITs. 


LupeE.ine, C. J. Emma Bastable, the widow of Isaac N. Taylor, of 
Ohio, and Mary Jane Bastable, wife of John S. Gano, of Illinois, the 
heirs of Jonah Bastable, deceased, sue to recover of the defendants, 
executors of James D. Denégre, forty-one thousand five hundred and 
thirty-three dollars, with legal interest and costs; this sum being the 
proceeds of the sale of their interest, an undivided sixth, in the lands 
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embraced in the Bringier grant, and which, the plaintiffs allege, James 
D. Denégre received from the sheriff and failed to pay to them. In 
this court the plaintiffs have limited their claim to twenty-four thovsand 
and sixty-two dollars and forty-four cents. 


The defense is, that James D. Denégre only received seven thousand 
and sixty dollars and ninety-six cents in money, and fifteen thousand 
one hundred and seventy-nine dollars and seventy-two cents in notes, 
as the proceeds of the sale of the plaintiffs’ interest in the lands; that 
the said Denégre had advanced large sums of money to the plaintiffs, 
which is specifically stated in an account annexed to the answer, and 
that the money and the notes, less the advances made, would have 
been delivered to the plaintiffs by J. D. Denégre, but for the institu- 
tion of several suits against J. D. Denégre and others, by settlers on 
the Bringier grant, for the value of improvements made upon the 
lands, amounting, in the aggregate, to sixty thousand dollars. They 
aver readiness to deliver the money and notes to plaintiffs, subject to 
the deductions mentioned in the account, so soon as the suits are 
decided and the succession is freed from responsibility. 

Jonah Bastable, William Brother and Isaac Lambert purchased, on 
the tenth of May, 1828, at syndic’s sale, in the case of Louis Bringier 
v. His Creditors, for about one hundred dollars, a certain claim for 
forty or forty-two thousand arpents of land, situated at the confluence 
of the Ouachita and Black rivers, granted to said Bringier by the 
Baron de Carondelet in 1796. 

In 1846 the Bastable heirs, the plaintiffs in this suit, entered into an 
agreement with Loyal Case, whereby they agreed to give him one-half 
of whatever he might recover for them under their claim to the Brin- 
gier grant, in consideration of his attending to the business and paying 
all the fees, costs and expenses incident thereto. In pursuance to this 
agreement a suit was instituted, in the names of the Bastable heirs, 
against Curry & Garland for an undivided third of the lands granted 
to Louis Bringier, and there was a final judgment in their favor for an 
undivided sixth of the grant. In 1854 there was a judgment ordering 
a sale of the lands embraced in the grant to effect a partition among the 
several owners thereof, and, at the sale, made on the seventh day of 
July, 1855, the lands, brought, in cash and notes, $237,921 36. 


James D. Denégre, who had acquired the rights, and assumed the 
obligations, of Loyal Case, received the portion of the price which 
belonged te said heirs, to wit: $7,060 96, cash, and $15,179 72, 
in notes. 

The first question to be decided is, whether the plaintiffs can recover 
any judgment against Denégre’s succession, until the suits, instituted 
by the settlers on the lands in the grant, for fhe value of improve- 
ments, shall have been decided ? 
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The possible liability of the plaintiffs to the squatters for the improve- 
ments made on the lands, can not exceed five thousand dollars, and one 
thousand dollars would be ample to cover their proportion of the 
expenses of the litigation. 

At the date of the sale the indebtedness of the plaintiffs to J. D. 
Denégre, for taxes paid and advances in money to them, with legal 
interest, amounted to about $4,093 01. The cash received “by J. D. 
Denégre from the sheriff was seven thousand and sixty dollars-and 
ninety-six cents, being two thousand nine hundred and sixty-seven 
dollars and ninety-five cents in excess of the sum due to him, besides 
the mortgage notes of the purchasers for $15,179 72, which bore 
interest at the rate of eight per cent. per annum, and were to mature 
at one and two years from the date of the sale. The fear that the suits 
for improvements would be instituted could not justify the retention 
of the whole proceeds of the sale of the plaintiffs’ interest in the lands. 
We think, however, that justice requires that the succession of J. D. 
Denégre should be fully secured against loss on account of the suits 
instituted against J. D. Denégre and others, for improvements, as 
aforesaid, and that, to that end, the executors should be permitted to 
keep in their hands six thousand dollars of the moneys received by 
J. D. Denégre on account of the sale of the interest of the Bastable 
heirs, until the final decision of said suits for improvements, or until 
the plaintiffs furnish satisfactory security to the executors against loss 
to the succession, resulting from the suits before mentioned. 

We think a fair interpretation of the contract between Loyal Case 
and the Bastable heirs justifies the conclusion that Case obliged hin- 
self to pay all the costs and expenses necessary ‘‘for the recovery and 
possession of said tract of land ;” that is, the law charges, attorneys’ fees 
and traveling expenses of himself or others employed by him, incurred in 
the prosecution of the rights of the Bastable heirs, until they were put 
in possession of their inheritance. The plaintiffs were absentees and 
poor, unable to prosecute their rights ; they stipulated to give one-half 
of whatever might be recovered by suit or otherwise, in order that they 
might enjoy the fruits of the other half of their property. All the 
parties to the contract knew that the rights of the plaintiffs consisted 
of an undivided interest in and to property which had to be divided in 
kind or by sale before recovery or possession of the property could 
be had. This scems to have been the view taken of the contract by 
the parties to it, for J. D. Denégre continued to attend to the business 
after he had sold his interest, acquired from Loyal Case, to Norment & 
Preston. If the obligations of Loyal Case, under the agreement with 
the plaintiffs, and assumed by J. D. Denégre when he bought from 
Loyal Case, had been performed, when the judgment was rendered in 
the case of the Heirs of Bastable v. Curry et al., recognizing the plain- 
tiffs as owners of one-sixth of the Bringier grant, why did J. D. 
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Denégre continue to attend to the business, until a final partition, by 
licitation, of the lands? It can not be because he had bought at the tax 
sale, for he never opposed that title against the plaintiffs. ‘‘ He recog- 
nized theirs +o be the real, ultimate and beneficial ownership, and his 
only the apparent and nominal title.” It is but just to the memory 
of J. D. Denégre to adopt the hypothesis of the defendants’ counsel, 
that “‘all that was wanted was to get the lands sold to the greatest 
advantage. The use of Mr. Denégre’s name and credit, as one of the 
co-proprietors and warrantors, was of great benefit in this respect ; 
whereas, the names of the non-resident and unknown plaintiffs would 
have been a drawback.” This was in the line of his duty. Therefore, 
the fees paid by J. D. Denégre, in suit for partition, ought not to be 
charged to Emma Taylor or Mary Jane Gano. 

On the other hand, Case did not obligate himself to pay the taxes, 
or the value of improvements placed on the lands, in case the courts 
should decide that anything was due for improvements. 

The account of receipts and disbursements by J. D. Denégre, and 
filed in this case, is admitted to be correct, with the exception of two 
items : $2000 paid W. O. Dendgre for professional services in the par- 
tition suit, and $1200 paid to Judge Curry. 

We have already said that the first of these items was not due by 
the plaintiffs, being included in the expenses to be borne by Loyal 
Case or his assignee, under the agreement with the plaintiffs. For 
the $1200, Judge Curry had a judgment against the heirs of Bastable, 
and whether it was for ‘‘ one-sixth part of the expenses incurred by 
Thomas Curry ia procuring the confirmation of the grant, and one- 
third of the taxes paid to the sheriff on his half of said lands,” or 
wholly for taxes, it can not fairly be said to be embraced in “‘ the costs 
and expenses,” which Loyal Case agreed to pay. The costs and 
expenses, for which Loyal Case bound himself, were such as might 
accrue in proceedings carried on by him or his agents for the recovery 
of the property of the plaintiffs. The debt due to Judge Curry existed 
as an incumbrance on the property, a debt against the property, and 
Loyal Case, or his assignee, took the property eum onere. The plain- 
tiffs are liable only for one-half of that sum. The defendents should 
be held responsible for the notes not collected. The last of these 
hotes matured in July, 1857, and they were not placed in the hands 
of an attorney for collection until several years after their maturity. 

The defendants have failed to furnish any good reason for this want 
of diligence. 4 N. S. 655;'14 La. 443; 6 An. 763; 4 An. 309; 4 An. 
300; 10 An. 98. 

It is therefore ordered and adjudged that the judgment of the 
district court be avoided and reversed, and it is decreed that the 
plaintiffs have judgment aguinst the defendants for $6816 38, with five 
per cent. interest from the thirtieth of April, 1858 ; tor $2644 94, with 
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five per cent. per annum interest from the twenty-fourth of July, 1859, 
and for $6207 49, with five per cent. interest from judicial demand, 
and costs of the district court. It is further ordered that there be a 
stay of execution on $6000 of this judgment, until the final decision 
of the suits tor improvements against J. D. Denégre and others, or 
until satisfactory security be given to the executors of J. D. Denégre 
against loss on account of said suits. It is further ordered that the 
appellees pay the costs of this appeal. 

Rehearing refused. 

Mr. Justice Howe recused. 








No. 2557.—E. Rocnereau & Co., (W1LL1AM Brooks, subrogated,) v. 


M. S. BRINGIER. 

The husband and wife were garnisheed under a writ of fieri facias. The defendant and 
judgment debtor intervened aud contested the correctness of their answers to interroga- 
tories. After the intervention was filed, the wife was allowed to amend and correct her 
answers so as to make them conform to the allegations of the defendant in his petition of 
intervention. The husband stood on his original answers, which, in substance, denied any 
indebtedvess. to the defendant. Held—That the w.fe, by amending and correcting her 
answers to the interrogatories, so as to make them conform to the allegations in the petition 
of intervention, she thereby rendered herself liable to the seizing creditor for the amount 
alleged to be due the defendant in his petition of intervention, and that judgment was 
properly rendered against her as garnishee; but, as the husband stood on his original 
answers, no judgment could be rendered against him as garnishee. 


PPEAL from District Court, Parish of Ascension. Beauvais, J. 
Clark, Bayne & Renshaw, for plaintiffs and appellees. Burthe & 
Trudeau, for defendants and appellants. 

Howet1, J. Under a fieri facias issued on the judgment against the 
defendant, interrogatories were propounded to Benjamin Tureaud and 
- his wife, who answered that, without their knowledge, judgment was 
obtained in the name of said Mrs. Tureaud against Mrs. A. Brin- 
gier, on five notes that were given by the latter to the defendant, M. 
S. Bringier, in payment of property purchased by her in the succession 
of her deceased husband, in 1858; that in the suit of D. & N. P. Trist 
et al. v. Mrs. A. Bringier, certain property was sold, and purchased by 
the plaintiffs in said suit (including Mrs. Tureaud), by which purchase 
the defendant became owner to the extent of his interest and by his 
consent, the title, however, being in the name of Mrs. Tureaud, and 
that the said interest or share of said defendant in said property is in 
the control of the garnishees, and is sufficient to pay the judgment in - 
this suit. ; 

The defendant, Bringier, intervened in the garnishment proceedings, 
traversed the answers of said garnishees, denied any ownership of 
said property, but averred that the garnishees are indebted to him for 
the amount of the notes on which judgment had been obtained in the 
name of Mrs. Tureaud ; that the said. judgment is not the property of 

17 
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the party pretending to bo the subrogated owner thereof, but really 
belongs to said garnishees, 2nd is extinguished by confusion, and 
he prays that it be so declared that their indebtedness to him, by reason 
of the judgment on his notes, be credited by the amount paid by them 

/for the judgment herein against him, and he propounded interrog- 
atories on facts and articles to the alleged subrogee. 

‘Subsequently, Mrs. Tureaud was permitted to amend her answers, 
and to state that the instructions of defendant, M. 8S. Bringier, to make 
the said purchase for him were verbal, and that, as he repudiates the 
same, she is willing to accept his statement; and if the property 
belongs to her, then she wiil owe him more than enough to pay the 
judgment herein. Upon the trial, judgment was given against the 
garnishees, Mr. and Mrs. Tureaud, in solido, for the amount of the 
judgment, interest and costs, against M. 8. Bringier, and also in favor 
of the plaintiff and the garnishees, dismissing the intervention of the 
cefendant, who appealed. Benjamin Tureaud, in his answer, asks 
that the judgment as against him be reversed, as he expressly denied 
being indebted to the defendant. 

We can discover no error in the judgment to the prejudice of the 
defendant, Bringier. He complains that an application for a contin- 
uance was not granted him. There is nothing in the record, except 
what is contained in his mot:on for a new trial, to show that such an 
application was made, and there is no evidence in support of the 
allegations of the petition of intervention. His allegations as to the 
indebtedness of the garnishecs were accepted by Mrs. Tureaud, and 
her answers were corrected to accord therewith. This justified the 
judgment against her, but not against her husband. No objection was 
made to her right to amend and change her answers. 

It is therefore ordered that the judgment appealed from be reversed 
as to Benjamin Tureaud, with his costs in both courts, and in all other 
respects affirmed ; costs of appeal to be paid by the apvcllant. 








No. 2582.—Cit1izens’ BANK or LovIstaANA v. RoBERT MuRpDOoCcK AND 
G. W. WILLiaAMs. 


An acknowledgment written on the back of a promissory note by the drawers, who are also 
indorsers, will not relieve the holder from the effect of the plea of prescription made by the 
other indorsers. ° 


PPEAL from the Thirteenth Judicial District, parish of Tensas. 
Hough, J. Sparrow & Montgomery, for plaintiffs and appellantg. 
Aroni & Collier; for defendants and appellees. 

Tatiarerno, J. The plaintiffs bring suit upon a promissory note, 
dated fourth of November, 1861, for the sum of $3100, payable five 
months after date, drawn by Hughes, Hylleston & Co., to their own 
order and indorsed by them and also by the defendants. At the 
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maturity of the note, its payment was extended four months by con- 
sent of parties. An acknowledgment of the obligation was entered 
upon the note by the drawers on the fifth of November, 1866, but not 
by any of the other parties. 

The defense is prescription, which must prevail. Suit was instituted 
against the defendants on the fourth of December, 1867, and citation 
was served on them the second November, 1868, more than five years 
having intervened between the time fixed by the extension of payment 
in 1862 and service of citation. 

It is therefore ordered that the judgment of the district court sus- 
taining the plea of prescription be affirmed, with costs in both courts. 








No. 2696.—J. G. D’Armonp v. SamueEt A. DuBose. 


A document having the requisite amount of United States internal revenue stamps thereon is 
admissible in evidence, although they are not canceled as required by the revenue laws. 
The failure to have the stamps properly canceled subjects the parties to the penalties 
prescribed by the United States for such neglect, but does not invalidate or render the 
inst: ument inadmissible in evidence. 


PPEAL from the Fifth District Court, parish of East Feliciana. 
Posey, J. Oross & Hardee and Race, Foster & E. T. Merrick, for 
plaintiff and appellee. Kernan & Lyons, for defendant and appellant. 

Howe, J. The defendant, appellant, contends that the court a qua 
erred in receiving in evidence the note sued upon, because, having upon 
it the amount of stamps required by the laws of the United States, 
those stamps were not properly canceled. 

We are of opinion that the court did not err. The internal revenue 
laws of the United States provide a special method of cancellation, 
and a penalty for its non-observance ; but we are not advised that they 
anywhere provide that instruments on which the proper stamps have 
been affixed, but not properly canceled, shall be invalid, or incapable 
of being introduced in evidence. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 








No. 2602.—ETignne B. Pennisson et al. v. JEAN B. Pennisson et al. 


The parish court has jurisdiction of a suit for the partition of a succession among the heirs, 
where it has not been accepted unconditionally, even though no administrator has been 
appointed. Constitution, article 87. : 


PPEAL from Parish Court, of Assumption. Pintado, Parish Judge. 
Nicholas, Leblanc & Folse, for plaintiff and appellant. Carver & 
Sims, for defendants and appellees. 
Lupe.ine, C. J. This suit was instituted in the parish court of the 
parish of Assumption by the beneficiary heirs of E. B, Pennisson and 
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his wife, Rosalie Trahan, to affect a partition of the property of the 
successions of their parents, between themselves and their co-heirs, 
the defendants, some of whom are minors. 

A plea to the jurisdiction of the parish court, ratione materia, was filed 
by the representatives of the minor defendants, which was sustained, 
and the suit was dismissed. The plaintiffs have appealed. 

Etienne B. Pennisson died in 1856, and his wife died in 1864. No 
administrator has been appointed to either succession. The plaintiffs 
have accepted the succession, with benefit of inventory. Several of 
the defendants are minors, and none of the heirs have accepted the 
succession unconditionally. The property to be partitioned is, there- 
fore, still the property of the successions of E. B. Pennisson and 
Rosalie Trahan. The object of this suit is evidently a settlement of 
the successions of E. B. Pennisson and wife; and “ all successions shall 
be opened and settled in the parish courts.” Constitution, article 87, 

It is therefore ordered and adjudged that the judgment of tho parish 
court be avoided, and that the exception to the jurisdiction of the 
parish court be overruled. It is further ordered that the case be 
remanded to the parish court, to be proceeded with according to law, 
and that the appellees pay the costs of this appeal, 








No. 2730.—S. Durr v. G. P. McMicHazt. 
CV eatin 
Payment of a promissory note. the consideration of which is shown to be a loan of Confederate 
notes, can not be judicially enforced. . 


PPEAL from Sixth District Court, parish of Tangipahoa. Fllis, J. 
E. J. Ellis, for plaintiff and appellee. Thomas CO, W. Ellis, for 
defendant and appellant. 
LupeE.ine, C.J. This suit is based upon the following promissory 
note : 


“ParisH St. Herena, August 26, 1864, 

“Twelve months after date, I promise to pay to Skipwith Durbin, 
or order, the sum of sixteen hundred and fifty dollars, to be paid in 
such money as is current at the time the note becomes due. If not 
paid when due, to draw eight per cent. interest till paid, it being for 
value received of him. “GEORGE P, McMICcHAEL.” 

The defense is, that the consideration of the note was Confederate 
money, etc. 

The evidence satisfies us that the consideration of the note was 
Confederate notes loaned to the defendant. According to the settled 
jurisprudence of this State, the claim can not be enforced by the courts. 

It is therefore ordered that the judgment of the district court be 
reversed, and that there be judgment dismissing the plaintiff's demand, 
with costs in both courts. 
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No. 2571.—J. R. Jarrray & Sons v. Epwarp J. Brurr. 


The appeal bond must be made payable to the clerk of the court from which the appeal is taken, 
otherwise the appeal will be dismissed for want of a legal bond. Acts of 1869, page 11. 


PPEAL from Third District Court, parish of Lafourche. Gates, J. 
E. W. Blake, for plaintiffs and appellees. Knobloch & Allain, 
for defendant and appellant. 

LupELInG, C.J. The appellees move to dismiss the appeal on the 
ground that the appeal bond, executed on the tenth of May, 1869, is 
not made payable to the clerk of the court, in conformity to an act of 
the Legislature, approved thirtieth January, 1869. 

We consider the provisions of that act imperative. An appeal is 
only authorized when the conditions imposed by the law are complied 
with. Acts 1869, p. 11. 

It is therefore ordered that the appeal be dismissed at the cost of the 
appellant. 








No. 2585.—MarGarRet H. Ocrer v. A. Marcuanp, Administrator, etc. 


The statute requiring all appeal bonds to be made in favor of the clerk of the court from which 
the appeal is taken is satisfied, if the bond is made in favor of the judge, the clerk and the 
a Ee 
- is taken trom the judgment rendered by the parish judge, who was without jurisdiction, 
the case will be remanded to the district court to be proceeded with according to law. 
PPEAL from the Parish Court, of Ascension. Marks, Parish Judge. 
Nicholas & Leblanc, for plaintiff and appellant. J.J. Roman, for 
defendant and appellee. 

Howe, J. The plaintiff has moved to dismiss this appeal on several 
grounds: 

First—That the defendant, having previously obtained an appeal 
herein and filed the required bond, and said appeal never having been 
brought up, abandoned it, and he could not afterwards obtain the 
appeal now before this court. 

The record does not seem to sustain the allegations on which this 
point is made. ; 

Second—That the appeal bond herein is not made payable to the 
clerk of the lower court, according to law. 

The bond is made payable to the judge of the lower court, to the 
clerk, and to the appellee, and would seem therefore to necessarily 
include a lawful obligee. 

| Third—Because the defendant, having acquiesced in the ‘tities 
by placing the same as a debt due by the succession on his provisional 
account and tableau, can not appeal therefrom. 

The record does not sustain this ayerment. The judgment is placed 
on the account in the following terms: “Amount retained to pay 
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the judgment of Mrs. Ogier, in case it goes against the succession,” 
etc. It is plain that there is no acquiescence in this. < 

The motion to dismiss being overruled, we proceed to the merits of 
the appeal, and find that the court a qua was without jurisdiction, 
ratione materia, the amount in dispute being $690 66, with interest 
from April 1, 1862. The suit was instituted in the district court, and 
improperly transferred to the parish court. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, and the cause remanded to the district court, there to be 
proceeded with according to law; the appellee to pay costs of appeal. 








No. 2651.—Marr B. Wappitt v. Payne & HARRISON AND THE 
* SHERIFF. 

Where a third party has purchased real estate, which is subject to a special mortgage without 

the stipulation therein, of the pact de non alienando, the holder of the mortgage can only 


enforce it against the third purchaser by the bypothecary action; the case would be 
different in a simulation. 


RPEAL from District Court, parish of Madison. Hough, J. 
E. D. Farrar, for plaintiff and appellant. William J. Duncan 
and Breaur & Fenner, for defendants and appellees. 

HowE Lt, J. Mrs. Mary B. Waddill, as owner by purchase at sheriff’s 
sale, in the suit of B. Graham, tutrix, etc., v. Charles J. Hester, has 
enjoined the sale of certain lands under an execution, in the case of 
Payne & Harrison v. Charles J. Hester. Payne & Harrison, besides 
the general denial, answer that they are the only mortgagees holding 
a special mortgage on the property seized, of which plaintiff was aware 
when she obtained the injunction. 

All the evidence in the record is embraced in the following statement 
of facts : 

“For Plaintif.—Ransom Graham sold the land in controversy to 
Charles J. Hester on the third day of August, 1857, retaining a special 
mortgage and vendor’s lien upon the same. Graham died in 1859. On 
the twenty-ninth of October, 1861, a judgment was rendered in the 
Thirteenth District, parish of Madison, in favor of the succession of 
Graham, upon the notes executed by Hester, rendering the mortgage 
executory, and especially declaring the vendor’s privilege in favor of 
the succession. This judgment was immediately after its rendition 
duly recorded. Execution issued upon this judgment April —, 1869. 
The property mortgaged was seized, and on the —— day of May fol- 
lowing was sold by the sheriff, and Mrs. Mary B. Waddill, plaintiff 
herein, became the purchaser at two-thirds of its appraised value. 
The original mortgage retained in the act of sale was never reinscribed 
and perempted on the fourth of August, 1867. 
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‘* For Defendant.—On the fourteenth of December, 1859, and on the 
second of January, 1861, Charles J. Hester executed two conventional 
mortgages in favor of Payne & Harrison, defendants in injunction, 
upon the land in controversy. On the fifteenth of May, 1866, Payne 
& Harrison obtained judgment upon the notes secured by the mort- 
gages above recited, in the Fourth District Court of New Orleans, 
against Hester, recognizing the mortgage, etc. In August, 1869, exccu- 
tion issued upon this judgment, and the property previously purchased 
by plaintiff was seized by the sheriff and advertised for sale. Mrs. 
Waddill enjoined. These mortgages in favor of Payne & Harrison 
were recorded in the recorder’s office of Madison parish, March 8, 186\’, 
and January 19, 1861.” 

On this evidence the injunction was dissolved, and plaintiff appealed. 

It is not pretended that the sale to Mrs. Waddill is simulated, nor is 
it alleged or proved that the acts of mortgage in favor of Payne & 
Harrison contained the pact de non alienando, and hence her title and 
possession could not be disregarded, and her property seized nader an 
execution against a former owner. See 18 An. 732; 21 An. 271, 647. 
The sale to her must be set aside before the property sold can be seized 
and sold as that of another; or if it be subject, in her hands, toa 
mortgage superior to the one under which she purchased, but which 
does not contain the non-alienation clause, such mortgage can be 
enforced against her as third possessor only by the hypothecary action. 
C. P. 709, 61 et seq.; 3 N. 8S. 336; 6 L. 283; 6 An. 550. 

The conclusion seems manifest that the defendants should, under the 
pleadings and evidence, be restrained from proceeding with the execu- 
tion of their writ. 

It is therefore ordered that the judgment of the district court be 
reversed, and that the injunction herein be perpetuated, without preju- 
dice to the rights of both parties in other proceedings. Defendants to 
pay costs in both courts. 

Mr. Chief Justice Ludeling recused. 








No. 2588.—A. Provosty, for the use, etc., v. Martin CaRMovucHE.— 
Jutes Levy, Third Opponent. 


A third opponent can not be permitted to aver the nullity of the judgment under which 
property has been seized, and at the same time claim the proceeds of the sale made 
under that judgment. 


PPEAL from District Court, parish of Pointe Coupée. Miller, J 
ii Thomas H. Hughes, for plaintiff and appellant. Edward Phillips, 
for defendant and appellee. 
Howg, J. In this suit the plaintiff, on the thirteenth of December, 
1865, recovered a judgment for $1070 91, and interest, npon a note 
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which had been given for the price of a slave. An execution was 
issued in December, 1869, and levied upon a tract of land, which was 
finally, on the seventh March, 1868, sold at twelve months’ credit to 
one J. D. Vignes. On the fourth of March, prior to the sale, Narcisse 
Beauvais, as tutor, filed his opposition, averring that he had a mortgage 
* prior to that of plaintiff, and prayed for an order that the sheriff retain 
the proceeds. On the sixth April, 1869, Jules Levy filed his opposition, 
averring himself to be a judgment creditor of Carmouche, and judicial 
mortgagee, and entitled to the proceeds of the sale, because: 

First—The claim of Beauvais was prescribed; and, 

Second—“ The note on which the plaintiff, Provosty, obtained judg- 
ment was given for the purchase of slaves or persons, and is null and 
void, and can not be enforced by the courts of this State; and that, 
consequently, the contract for the sale ef persons being null and void, 
the note given for the price was also null, as well as the judgment 
rendered thereon, and can not be enforced, and petitioner has the right 
to have the legal mortgage resulting from the same, and the registry of 
the same canceled and annulled, and to have said judgment erased 
from the mortgage book.” 

And thereupon he prayed that the plaintiff’s judgment might be 
declared null and void, and erased from the mortgage book, and that 
the proceeds of sale be paid to him. 

The plaintiff also pleaded prescription to the claim of Beauvais. The 
plea was maintained, and Beauvais has not appealed. As between the 
plaintiff and Levy, the parties in interest now before us, the court a 
qua decreed the claim and judgment of the plaintiff, Provosty, to be 
null and void, and directed the proceeds to be paid over to the oppo- 
nent, Levy; and the plaintiff appealed. 

The main question before us, and which is presented by the excep- 
tions filed by plaintiff to the opposition of Levy, is this: Can the 
opponent, Levy, be permitted to aver the nullity of the plaintiff's 
judgment, and at the same time to claim the proceeds of a sale under 
that judgment? We think this question must be answered in the 
negative, for the reasons given in the case of Livaudais v. Livaudais. 
3 An. 455. a 

It is therefore ordered that the judgment appealed from, except so 
far as it dismisses the claim of Beauvais, tutor, be avoided and reversed. 
It is further ordered that the opposition of Jules Levy be dismissed, 
with costs in both courts; reserving his rights, if any he have, to relief 
in some other form of action: 
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No. 2721.—E. Giover v. M. C, DaiGcre et al. 


A merchant who has supplied a minor with wearing apparel under the authorization and 
epproval of the tut:ix, may en.orce the claim against the mivor aiter emancipation, 
provided the same has not been inc.uded in the settlement of the tutrix’s eccount, and the 
amount does not exceed the revenues of the minor. In such a case the tutrix has the right 
t bind the minor to the extent of the revenues, without the approval of a family meeting, 
and the minor having come into the possession of her estate is bound also. 

PPEAL from District Court, parish of East Baton Rouge. Posey, J. 

L\ Barrow & Pope and Read & Goodale, for plaintiff and appellee. 

S. P. Greves and A. S. Herron, for defendants and appellants. 

Howr.tt, J. This suit was brought in February, 1867, to recover of 
the defendants in solido the sum of $1149 82, the amount of an account 
for dry govds sold to them during the years 1865 and 1866. In an 
amended petition, plaintiff deelares thas at the time the account was 
made Miss Lucy Daigre, one of the defendants, was a minor under the 
tutelage of her mother, Mrs. M. C. Daigre, as natural tutrix; that the 
articles sold were for the use and benefit of said minor, being neces- 
sary for her maintenance in her position in life, and who bas since been 
emancipated, and is now in the full possession and management of her 
property. 

The defense is substantially a gencral denial, the daughter specially 
pleading her minority. Pendjng the suit she married J. C. Beard, who . 
was made a party, and plaintiff having died, his administrator made 
appearance to represent him. Judgment was rendered against Mrs. 
Daigre for a part, and against Mrs. Beard for the balance of the 
eccount, from which the latter appealed, and plaintiff has asked that 
the judgment be made one in solido against the defendants. 

The plaintiff assumed the burden, and accordingly offered evidence 
for the purpose of proving that the goods sold were for the use and 
benefit of the minor, and necessary and proper for her maintenance. 

The account is made out against “ Mrs. Mary C. Daigre and daugh- 
ter, Lucy Daigre,” and runs from November 4, 1865, to April 3, 1866. 
The articles are principally such as pertain to ladies’ apparel ; the sale, 
delivery and prices of which are proven; and the only question is the 
liability of the daughter for any part of the indebtedness. 

Evidence was admitted, without objection, to show what items were 
bought by and for her, and charged under special instructions from both ; 
and that during the time she and her brother were in possession, as 
owners, of considerable property, including a plantation under cultiva- 
tion, and purchased by them prior to the date of the account sued on, . 
under a judgment obtained by them against their mother; and cash 
and notes amounting to near twenty thousand dollars, transferred to 
them in further satisfaction of said judgment. These transactions and 
settlements with the mother and tutrix were ratified by the daughter 
after her emancipation, and some eight months before the institution 
of this -_, about two months subsequent to the date of the last 
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item in plaintiff’s account. There is no evidence ard no pretense that 
the tutrix included any part of this indebtedness to the plaintiff in her 
settlement with her daughter. The district judge was satisfied that 
the articles shown to have been purchased by and for the daughter 
were necessary and proper purchases, considering her fortune, and 
were for her benefit; and, while there is no direct proof as to the 
resources of the minor, we do not feel authorized to disturb the judg- 
ment against her. It is not suggested that the sum ($661 13) allowed, 
caused her expenses to exceed her resources; and to us it does not seem 
very large, under the circumstances, for a young lady eighteen years ot 
age, who is shown to be worth over twenty thousand dollars in pro- 
ductive property. In such matters we must rely, in a great measure, 
on the sound legal discretion and judgment of the judge a quo, who 
has the parties and witnesses before him, and can more readily deter- 
mine the nature and extent of expenditures necessary and proper for a 
minor. 2 

The purchases, in this instance, were authorized by the tutrix, and 
were such as could have been made, if not exceeding the resources of 
the minor, without the intervention of a family meeting and court; and 
as the tutrix has not charged the minor for them, the latter can be held 
responsible. C. C. 343, 1778; 18 An. 571. 

If the tutorship still existed, there is little doubt that the plaintiff 
could, under the evidence, recover from the tutrix the value of the 
goods so furnished to the minor; but, as it is closed, and the latter has 
come into the enjoyment of her property in her own right, she is liable 
in law and equity. C.C. 1960. 

The judgment of the lower court has done substantial justice between 
the parties, and is not in conflict with the law and jurisprudence rela- 
tive to the protection of minors. 

Judgment affirmed, with costs. 








No. 2704.—J. I. Darcie v. T. W. Brrp.—S. P. Greves, Garnishee. 


An attorney at law having possession of assets of the seized debtor, is not excused from 
answering interrogatories by the seizing creditor, and if the answers are traversed, by the 


attaching creditor, an appeal will lie from the judgment given on the testimony offered 
to show their incorreetness. 


A garnishee is only liable to the attaching creditor for the amount of his indebtedness or the 
amount of the assets in his hands belonging to the seized debtor. 

An attorney at law having claims in his hands for collection is entitled to an allowance for his 
fees for collection in case they have been garnisheed in his hands. 


PPEAL from District Court, parish of East Baton Rouge. Posey, J. 
Barrow & Pope, and Fuqua & Calliham, for plaintiff and appellee. 
Samuel P. Greves and A. 8. Herron, for garnishee, appellant. 
Howe, J. The motion to dismiss in this case, on the ground that 
the garnishee, appellant, has no interest or right to appeal, must be 
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overruled. Whatever may be the rule in a case where the judgment 
has been rendered upon the answers of the garnishee, considered as a 
confession of judgment—in this case, where the answors wore sought 
to be disproved, and judgment rendered upon the evidence thus 
solicited, we think the right to appeal is plain. 

Upon the merits, this action is similar in many respects to that of 
White v. The Same, 20 An. 188. The objection of the garnishee that 
he is the attorney at law of the judgment debtor, was, therefore, 
properly disregarded by the court a qua. Nor was there any force in 
his objection that no notice of seizure of assets in his hands had been 
given to the defendant, Bird. Hanna v. Bry, 5 An. 656; Walker v. 
Creevy, 6 An. 535; St. Romes v. Levee Press, 21 An. 291. 

The plaintiff, appellee, has asked in this court that the judgment be 
amended by making it absolute against the garnishee for the amount 
of the claim against Bird, and by disallowing the claim of garnishee, 
which was recognized by the court below, for a fee in collecting the 
money decreed to belong to Bird. The Code of Practice, art. 264, does 
not seem to authorize us to grant the first of these demands; and we 
are not prepared to say that the allowance of the fee was erroneous. 

It is therefore ordered that the judgment appealed from be affirmed, . 
with costs, 








No. 2606.—SucceEssion oF JEAN PARDO. 


The parish court has jurisdiction over a contest about the validity of a will, without reference 
to the amount involved in the testament. 


A witness who does not understand the language in which the testament is written is not a 
competent witness to the will. . 

A nuncupative will, under private signature is null, if it does not contain the number of 
subscribing witnesses required by law, who are competent to testify that it was dictated and 
written in their presence, or that it was read to them at the time of signing. 


PPEAL from the Parish Court, of Iberville. Moore, Parish Judge. 
Rousseau & Estevan and Armond Pitot, for executor, appellee. 
Barrow & Pope and John Marcot, for opponents, appellants. 

Lupe.inG, C.J. Ambroise Pardo presented to the parish court of 
Iberville, for probate, a written instrument, purporting to be a copy of 
the last will of Jean Pardo, which, it is alleged, was lost. 

The heirs at law of Jean Pardo opposed the probating, on the follow- 
ing grounds: 

That the requisite number of witnesses did not sign the will, as 
Forester Pardo, one of the subscribing witnesses, was not a resident of 
the parish of Orleans, the place where the will was made; and Alex. 
Kelly, another of the subscribing witnesses, did not speak or under- 
stand French, in which language the testament was written. 

That it is not proved that the deceased signed the will. 
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That the will is inoperative, because there is no testamentary dispo- 
sition, and there are no debts to be paid, ete. 

And that the widow and heirs have been put in possession of all the 
property of the succession. 

The parish court allowed the probating of the will, and ordered its 
cxecution. 

The opponents have appealed. 

In this court it has been urged that the judgment of the parish court 
is a nullity, because the parish court was without jurisdiction ratione 
materia, as the amount of the inventory of the succession exceeds five 
hundred dollars. 

The contest is in relation to the validity of the will. It is purely 
probate in its nature; and in Hebert, tutor, v. Winn and others, we 
held that the parish court had jurisdiction of such cases. 

There were six subscribing witnesses to the act, which was intended 
to be a nuncupative will by private act. 

Forester Pardo, one of the witnesses, did not reside in the place 
where. the will was made. Alexander Kelly, another of the subscribing 
witnesses, did not sufficiently understand the language in which the 
will was dictated and written to enable him to be a competent witness 
to the testament. Kelly testifies that he required the person who wrote 
the will to translate it to him, so that he might understand what he 
was signing. Emma Pardo says: “I have known Mr. Alexander 
Kelly about five years. Was acquainted with him in 1863. My mothe: 
tongue is French. Mr. Kelly never conversed with me in that language. 
He could say yes, or no, madam, and such ordinary words, in French, 
and that was the extent of his knowledge of the French language. 1 
have never heard him converse with any one in the French language.” 

Forester Pardo says: “He is acquainted with Alexander Kelly. 
Knew him for a year previous to the yeat 1863. He was intimately 
acquainted with him during that time. He was courting a cousin of 
witness, a daughter of A. A. - and whom he afterwards married. 
His mother tongue was Spanish, and he spoke nothing but Spanish in 
his own family. In A. A. Pardo’s family French was generally spoken. 
When Mr. Kelly came to visit Mr. Pardo’s family they spoke English 
to him and in his presence. The reason was that he could not under- 
stand Freneh, and they could not speak Spanish. ® * * Witness 
knew Mr. Kelly could not understand French, for the reason that ques- 
tions were asked him in that language, he could not answer them 
otherwise than by ycs or no, and from his answers showed that he did 
not understand what was asked him.” 

It appears to us sufficiently proved that Kelly did not understand the 
French language, and therefore could not know whether the will con- 
tained the dispositions dictated by the testator. It was impossible for 
him to compare what was written with what was spoken by the 
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testator. Hence he could not testify to the faithful execution of the 
will; and for all legal purposes in this case, he might as well have 
been deaf. 11 An. 676; 14 An. 233. 

The will, therefore, is attested only by four witnesses residing in the 
place where the will was made, and this is not a compliance with the 
law. C.C. article 1574. 

It is therefore ordered that the judgment of the lower court be 
annulled; and it is adjudged and decreed that the will be declared 
invalid, and that petitioner’s demand be dismissed, with costs in 
both courts. 








No. 2716.—H. W. GRIBBLE v. F. J. HAYNEs. 


A commission merchant who purchased a mortgage note for one of his customers, for which 
he charged the amount in his account current, can not aiterwards, and after the maturity 
of the note, transfer it and convey title to a third party. A third party getting possession 
of the note under such circumstances can only hold it subject to whatever equities might 
be urged against the original owner. 

Where the wife separated in property from her husband, has instructed her factor to purchase a 
mortgage note having a superior rank to her claim, on the property of her husband, 
which note the factor transfers to a third party after maturity, she may intervene in the suit 
to enforce payment, and be declared the true and legal owner thereof. 


PPEAL from District Court, parish of East Feliciana. Posey, J. 
McVea & Hunter, and D. J. Wedge, for plaintiff and appellee. 
Cross & Hardee, for defendant and appellant. 

Howe Lt, J. This suit was instituted in February, 1868, on a note 
for $2530, with eight per cent. interest after maturity, dated January 
30, 1861, due January 23, 1862, drawn to the order of the maker (the 
defendant), indorsed by him and J. B. Gribble, at whose office, in 
New Orleans, it was payable, and secured by mortgage on the planta- 
tion of defendant, in East Feliciana. The plaintiff claims ownership 
by virtue of the said indorsements, and alleges that the defendant 
recognized his liability on the same while it was in the hands of J. B. 
Gribble. 

The defendant denies any indebtedness to plaintiff, and avers that 
J. B. Gribble purchased the note from a third party for defandant’s 
wife, who is separate in property, and who has paid for the same by 
cotton and compensation, and if it was ever transferred to plaintiff, it 
was so done fraudulently, and long after its maturity. 

Mrs. Haynes, the wife, was permitted to intervene and ask to be 
decreed the owner of said note, upon the grounds that, as the mort- 
gage securing it ranked hers on the property of her husband, she 
instructed J. B. Gribble, her factor in New Orleans, to purchase it for 
her, which he did, and on the twenty-fourth of November, 1866, charged 
her with the price paid in the account cugrent rendered by him, and 
that she shipped cotton to him to pay fi the same, the proceeds of 
which were applied accordingly. 
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The said account current, which seems to have been closed on the 
first of May, 1867, including interest to the first of December following, 
shows that on the twenty-fourth of November, 1866, J. B. Gribble 
charged Mrs. Haynes with $1265, cash paid for said note, and that on 
the fourth and fifth of the-next month he placed to her credit the pro- 
ceeds of seventeen bales cotton, amounting to $1933 12. The evidence 
in connection with this account leaves little doubt that fourteen bales 
of this cotton were shipped to said factor to pay the price of this note, 
and the subsequent refusal ot Mrs. Haynes to give her note, as requested, 
for the balance due the factor on the account rendered by him, did not 
change the character of the transaction and divest her of the ownership 
of the note. There was no such stipulation or condition in the man- 
date to purchase, and the attempt of the agent to transfer the note, 
long overdue, and held by him for his principal, was unauthorized, 
and, under the circumstances, could not convey title to the alleged 
transferee, whose agent was also the agent and clerk of J. B. Gribble 
at the time of these transactions. — 

It is therefore ordered that the judgment appealed from be reversed, 
that the demand of plaintiff be dismissed, and the intervenor, Mrs. M. 
A. Haynes, be decreed to be the owner of the note on which this suit 
was instituted; plaintiff to pay costs in both courts. 








No. 2693.—E. E1cHELBERGER v. GEORGE A. PIKE. 


In a suit to enforce payment of a note against a banker in whose hands it had been placed for 
collection, who had failed to have it protested, whereby the indorser was discharged, the 
executio’ against the original miaker with the return of the sheriff that no property was 
found, together with the certificate of ths recorder that the maker of the note had no 
property standing in his name in the parish of his domicile are admissible in evidence to 
show that the maker of the note was insolvent. 

The indorser of a promissory note before maturity, made payable to himself, is bound to the 
holder as indorser, under the law merchant, and not as an ordinary surety. 

The right to recover of a banker for failing to protest a note whereby the indorser is discharged, 
is only prescribed by ten years. C. C. 3508. 


PPEAL from Fifth Judicial District Court, parish of East Baton 
Rouge. Posey, J. J. C. Stafford, for plaintiff and appellee. Fuqua 
d& Calliham, for defendant and appellant. 

TALIAFERRO, J. The plaintiff seeks in this action to render the 
defendant, who is a banker, liable for $921 20, the amount of a prom- 
issury note placed in the hands of the latter for collection, who, failing 
to have the note protested at its maturify, recourse was lost upon the 
indorser, the only solvent party to the note. The defendant pleads 
prescription of one year. Tho plaintiff had judgment, and the 
defendant appeals. 

The defendant has twobills of exceptions in the record. The first is 
to the admission in evidence of a writ of fieri facias issued on a judg- 
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ment obtained in the parish of West Baton Rouge, by the plaintiff in 
this suit, against Dubroca, the maker of the note in relation to which 
the defendant in this suit is sued. ‘The execution shows, with suf- 
ficient certainty, that it was issued to enforec payment of the same 
note, and the return upon it shows that no property of Dubroca was 
found, and none pointed out to the sheriff for seizure. The admission 
of the evidence, we think, was proper. The plaintiff, by the terms of 
his action, had to show that the indorser of the note was his only 
reliance for payment, and it was competent for him to show that he 
had used the appropriate means to recover the debt from the maker, 
without effect. No attempt was made, in rebuttal, to show that the 
drawer was solvent. 

The second bill of exceptions was to the admission of the recorder’s 
certificate to the effect that, by the records of the parish of West 
Baton Rouge, the domicile of Dubroca, it did not appear that he 
owned any property in that parish, and that there was of record in that 
parish a judicial mortgage against Dubroca in favor of Mrs. Cade for 
$19,286 91. 

This objection to the evidence goes more to its effect, we imagine, 
than to its admissibility; and, in connection with the execution and 
return, was properly received. 

The defendant argues that the plaintiff, by his pleadings, fixes the 
character of Lefever as surety on the note, and therefore no protest of 
the note was necessary to hold him, and that no injury arises from 
failure to protest. It is true the plaintiff makes the averment in his 
petition, that “ Lefever, the surety, is solvent and able to pay the 
note ;” but the very next allegation is, that by the negligence of the 
said Pike, banker, by not protesting the said note at maturity, the 
solvent surety, Lefever, was released from the payment of the note. 

The note is drawn by Dubroca, to the order of Lefever, and indorsed 
in blank by him, before maturity. The note is made part of the 
petition, and obviously the obligation of Lefever was. that of an 
indorser under the law merchant, and not that of an ordinary surety. 
The gravamen is the failure of Pike to have protest made, and the 
resulting loss of recourse upon Lefever. The meaning and purport of 
the whole is not to be mistaken, although the term ‘ surety” is used 
by the plaintiff. Lefever desired protest to be made, if the note 
should not be paid when due, and he states in his testimony that “ Mr. 
Pike, sometime after, told me he had grumbled a good deal with Mr. 
Skolfield for having neglected to protest tlie note, and asked me to secu 
Dubroca, and get him to correspond with plaintiff, and see if some 
arrangement could be effected.” 

The plea of prescription of one year is not applicable in this case. 
The agent’s obligation to his principal is a personal one, and sub‘ect 
to the prescription of ten years. C. C. 3508. The liability of a 
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banking establishment that receives notes for collection, and fails to 
use the proper diligence to fix the liabilities of the parties to such 
instruments, is well settled. 2 La. 416; 15 La. 414; 3 N. S. 344. 

It is therefore ordered, adjudged and -decreed that the judgment of 
the district court to affirmed, with costs in both courts. 


s 








No. 2729.—A. Jonnson, wife of Wm. M. Johnson, v. THomas K. 
; STEVENS. 

A claim for stock with its increase founded on a donation or gift by the father to his daughter, 

can not be enforced, when the evidence shows that the prcperty never passed into the 


possession of the donee, and that the donor had revoked the donation on the ground of 
disobedience of his daughter in contracting a marriage. 


PPEAL from Sixth Judicial District, parish of Livingston. Ellis, J. 
Duncan & Davidson, for plaintiff and appellee. T. & J. Ellis, for 
defendant and appellant. 

TALIAFERRO, J. The plaintiff, who is the daughter of the defendant, 
sues him to recover certain personal property or its value, which she 
estimates at $1740. This property, she alleges, consisted, at the time 
of her marriage in 1853, of thirty-four head of horned cattle, cows and 
heifers, and a mare of the value of one hundred dollars; that the 
defendant has had the benefit of the increase, since that time, of the 
cattle, which she avers is worth fully one hundred dollars per year. 

The defendant denies all the allegations of the plaintiff, and claims 
in reconvention a sum much larger than that demanded by the plaintiff. 
The case went before a jury, which rendered a verdict in favor of the 
plaintiff for twenty-one head of cattle, or in default thereof, the sum 
of $252. 

From the judgment of the court rendercd thereupon the defendant 
appeals. The plaintiff asks of this court an amendment of the judg-. 
ment, decreeing in her favor the whole amount she claims. Many 
witnesses testified in the case, and among them the plaintiff and 
defendant. The ungrateful task of examining this record, which 
portrays the sad spectacle of father and child contending against each 
other in the courts of the country, has not enabled us to concur with 
the jury in their conclusion as to the rights of the partics. The evidence 
shows that, when the plaintiff was two years old, her uncle gave her a 
heifer. The plaintiff swears that the cattle she claims were the increase 
of that heifer. The defendant swears that the heifer died when three 
years’ old, and that she had no increase. Various witnesses testified 
that certain cattle in possession of the defendant were known and 
spoken of as belonging to the plaintiff, and that they had a different 
mark from those of the defendant ; also, that a certain mare in defend- 
ant’s possession was called the property of the plaintiff. None of these 
witnesses knew that the cattle bearing the mark assigned to the 
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plaintiff were the increase of the heifer given to her when she was 
only two years-old; and the plaintiff herself could have no distinct 
remembrance on the subject. The testimony of the father is not in 
anymanner impugned. He states that the heifer died without increase; 
that the plaintiff is his sole surviving child; his other children having 
died when small; that to gratify his daughter in her childhood, he 
permitted certain cattle among his stock to be called hers, and also the 
mare in question, at that time a colt; that he placed a different mark 
on the cattle thus called his daughter’s; but that they had the same 
brand with those of his own; that it was his purpose to give these 
cattle to his daughter; but that she was disobedient, and left his house 
to contract a marriage which he was opposed to; that he then deter- 
miued not to give her the stock she claimed; that she was divorced 
from her first husband, and that he raised from infancy her child by 
her first marriage, and that he gave the stock originally intended for 
his daughter to his grandson. The testimony of the grandson corrobo- 
rates in several particulars the testimony of the grandfather. This 
witness was engaged in attending the stock on the place, hired until 
he became of age, with his grandfather; states that there were no 
cattle there within his recollection belonging to his mother; that all 
the cattle had the same brand; that a different mark was placed on 
those intended for him. 

It is not shown that any of this property claimed by the plaintiff 
was ever in her possession. The intended donation was never. 
perfected. We think the weight of the testimony preponderates on 
the side of the defendant, and that he should have judgment in his 
favor. 

The reconventional demand set up by the defendant was not passed 
on in the lower court; is not insisted upon in this court, and we infer 
that it was made with the view chiefly to show the obligations the 
plaintiff is under to the defendant. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that the claim set up by the defendant be rejected, but in 
other respects that he have judgment in his favor, the plaintiff and 
appellee paying costs in both courts. 


No. 2708.—N. Baver v. N. ANTOINE. 


Where property has been attached and released on bond, and judgment has been rendered, 
the surety on the bond of release may show, on a rule to make him liable on the bond, 
that the property attached did not belong to the original defendant at the date of 
the seizure. : 


PPEAL from the Fifth Judicial District, parish of East Baton Rouge. 
Posey, J. A. S. Herron, for plaintiff and appellee. While & Rob- 
ertson, for surety, appellant. 
TALIAFERRO, J. The plaintiff, it seems, under a writ of attachment 
taken out against the defendant caused a seizure to be made on the 
19 
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eighteenth of September, 1867, of a stock of wines, liquors and other 
personal pioperty, amounting, by the sheriff’s inventory and appraise- 
ment, to $770 50. ‘The defendant executed a bond of release according 
to the provisions of ariicle 259 of the Code of Practice, and gave, as 
sureties on the bond, C. Quintero and James McVay, the bond bearing 
date thirtieth September, 1867. On the eighteenth of July, 1868, the 
plaintiff obtained judgment on his claim against the defendant for 
$705 75, with interest and costs. On the twentieth ot February, 1869, 
execution issued on this judgment, and was returned “no property 
found.” The plaintiff subsequently proceeded by rule against McVay, 
one of the sureties, to show ezuse why he should not be condemned to 
pay the amount of the judement which plaintiff had obtained against 
the defendant, Antoine: 

The surety alleged for cause that the property attached by plaintift 
did not belong to the defendant; on the contrary, that one Rickert, ot 
New Orleans, was the owner by a notarial act of sale dated the seven- 
tzenth of September, 1867, aud who was the possessor thereof in good 
faith at the time of the seizure; that the plaintiff had knowledge of 
this act of sale, which, the respondent avers, was recorded on the 
fifteenth of October, 1867. 

On trial of the rule, judgment was rendered against the surety, and 

_ he has appealed. 

Before proceeding to trial the defendant in rule moved to continue 
the case to procure witnesses by which he expected to prove that the 
ownership of the property was not in the defendant at the time the 
seizure under the attachment was made. This motion wes supported 
by the usual affidavit. The court refused to grant the continuance, oa 
the ground that the testimony, if obtained, would be inadmissible, as 
the surety on the bond could not be allowed to show that the property 
attached did not belong to the defendant. To this ruling of the court 
the defendant in rule reserved a bill of exceptions, as he also did to a 
subsequent refusal by the court, on the same ground, to permit the 
defendant to introduce the notarial act of sale from Antwiue to 
Rickert. 

We think there is error on the part cf the court in declining to receive 
the evidence tendered by the surety. In 2 R. R. page 512, Judge 
Morphy, as the organ of the court, said: ‘It has been thegue ly bel’, 
that the giving of a bond is no waiver of a party’s right to show that 
the facts on which an attachment has been obtained are unfounded, cr 
that the property attached does not belong to the defendant.” This 
doctrine has been steadily maintained by subsequent decisions. 2 An. 
154; 9 An. 361. 

We think the case should be remandcc. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
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ordered that this case be remanded, with instructions to the court to 
admit evidence on the part of the defendant in the rule, going to show 
that the defendant in the original suit was not the owner of the 
property released by the bond at the time it was attached. It is 
further ordered that the plaintiff and appellee pay the costs of this 
appeal, 








No. 1674.—S. A. BLock, wife of J. W. Demarest, and husband, v. Davip 
MELVILLE.—D. MELVILLE, administrator, etc. 


The marriage contract between A and B shows that B, the intended wife, brought in marriage, 
five thousan1 dollars, which A, the husband, received before the marriage. After the 
marra eA invested the amount in real estate in the name, and for the benefit, of the wife. 
The wife afterwards sold the property to D, a third party. After this she brought suit 
against the purchaser to annul the sale and recover back the property, on the ground that 
tiie sale was made to settle an o!d debt, which, it was alleged, her husband owed the 
purchaser before the marriage. Interrogatorics were propounded by her in this suit to 
the purch ser, in answer to which he stated that the husband had admitted to him that at 
the time Le received the money before the marriage, from the uncle of his intended wife, 
he w s acting as the clerk of the purchaser. and that he did not pay the same by invest- 
ment iu the property which he had purchased from her. It was held by the court, that 
these answers of the purchaser to the nterr»gatories, if admissible in evidence against the 
wife, only raise a pre umption or suspic on of bad faith on the part of the intended hus- 
band. I was further held that this state of facts brought the wife within the rule, that 
she must show; drhors, the act of purchase that the property claimed by her and 
acquired during the existence of the community was purchased with her separate funds. 

The recital in the contact of marriage that the wife brings into the marriage five thousand 
dollars, which sum is paid over to the intended husband in the presence of the notary and 
w:tnesses, is prima facie prof of the par:phernal character of the fund, and the burden 
falls on the purchaser of property from her, claimed to be bought with such funds that the 
property was actual y bought with the funds furnished by the husband, and that said tunds 
were furnished by the husband to the injury of the purchaser. 


PPEAL from Third District Court of New Orleans. Fellowes, J. 
Cooley & Phillips, for plaintiffs and appellants. Breaux & Fenner, 
fer defendants and appellees. 

IlowE.L, J. This case was before this court in 1855, and is reported 
in 19 An. 784, where the main question involved was stated to be, 
whether the plaintiff, a married woman, has established a title to the 
property claimed by her as her paraphernal or separate property. It 
was further said: ‘her alleged separate interest in the property has 
been specially put at issue, and no testimonial proof has been offered 
to show that she ever had any paraphernal funds, with which to 
make the purchase.” 

It is shown that the notary and witnesses before whom an ante- 
nuptial contract between the plaintiff and her husband was passed, 
were all dead at the date of the last trial in the court below, but the 
plaintiff, as a witness in her own behalf, testifies that the sum of 
money, ($5000) mentioned in said marriage contract as having been 
paid in the presence of the notary and witnesses, was actually so paid 
to her intended husband, and that after their marriage she examined 
the property in eontroversy, and requested her husband to purchase it 
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for her, which he did. The purchases were made in her name, and the 
acts recite that they were made with her separate funds. 

The evidence relied on to contradict this consists of answers of 
defendant to interrogatories, and parol and documentary proof as to 
the fortune of plaintiff’s father. 

The answers of the defendant, even if admissible against the wife in 
this respect, at the most, only raise a presumption or suspicion, from 
alleged acknowledgments of the husband to the defendant, that the 
said husband as clerk of the defendant, had purloined the money, 
whieh was paid to him ‘by the uncle of the intended wife before mar- 
riage. The statements are too vague as to facts and dates to fix upon 
the parties the crime implied. They do not make it appear that the 
husband was clerk of defendant prior to the marriage, while it does 
appear that a grand jury refused to find a true bill against him on 
defendant’s charge. They can have no legal weight in rebuttal of 
plaintiff’s proof. The evidence as to the small fortune of plaintiff’s 
father at his death, six or seven years prior to her marriage, does not 
disprove her possession of the money at the latter date. 

The record brings the plaintiff within the rule, that a wife must 
show, dehors the act of purchase, that the property claimed by her and 
acquired during the existence of the community, was purchased with 


her separate funds. See succession of Wade, 21 An. 343, and authori- 
ties there cited. 


It is unnecessary to pass on the bills of exception in the record. 

As to the question of rents and revenues on the one part and the 
payments and improvements on the other, the evidence does not enable 
us satisfactorily to adjust the respective rights of the litigants; and, 
although the coutroversy has existed since the fall of 1853, justice 
requirns the cause to be remanded on this, part of the dispute for 
better proof, 

It is therefore ordered that the judgment appcaled from be reversed, 
and that the act of sale passed before George Rareshide, notary, on 
fifth May, 1853, by James W. Demarest and his wife, Susan A. Block, 
to the defendant, David Melville, of three certain lots of ground and 
improvements, described in the petition, be declared null, and the said 
property to belong to the said Mrs. Block, wife of J. W. Demarest, who 
is entitled to the possession thereof upon a settlement of the question 
of rents and revenues due her and the sums paid thereon by defendant 
as adebt resting on the same, and the taxes paid and improvements 
made by him, for which purpose the cause is hereby remanded to the 
lower court. Costs in both courts to be paid by the defendant 


On APPLICATION FOR REHEARING. 


Howe tt, J. In refusing a rehearing in this case, we take occasion 
to so far modify that portion of our opinion which refers to the answers 
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of defendant to interrogatories, as to recognize their admissibility, 
under the circumstances as held by the judge a quo; but we consider 
them insufficient to prove that the money paid at the execution ot the 
marriage contract belonged to the defendant, Melville, or that the 
husband, at that date, was indebted to the defendant as intimated. 

The recital in the act that “ the intended wife brings into marriage 
and scttles upon herself, as paraphernal, the sum of five thousand 
dollars, which sum was paid over to the said intended husband in 
presence of the undersigned notary and witnesses,” is at least prima 
facie proof of the paraphernal character of the funds, (2 R. 478, Lam- 
bert v. His Creditors) and throws upon the defendant the burden of 
showing, in this case, not only thet they were furnished by the 
intended husband, but that they were so furnished to the injury of the 
defendant ; for it is only upon the concurrence of these two facts that 
the theory of the defense can be sustained. 

The fact of the payment in the presence of the notary and witnesses, 
is one to which the notary could certify, and is quite different, as 
evidence against third persons, from the statement that the partics to 
the act acknowledged the payment. 

lehearing refused. 








No. 1881.—Joun Bretry v. City or New ORLEANS. 


The city of New Orleans gave a contract to fill up battnre property with river sand, within a 
given time, with a penal clause empowering the ci'y to annul the contract and torfe.t 
payment for wha: work had been done, and to resell the contract in case of abandonment 
by the contractor, or failure to complete the work within the time prescribed. Tie con- 
tractor failed to complete tbe work within the time. The city failed to rosell, but 
annulled the contract. Held—That under the stipulations of the contract the city was 
authorized to cancel it for failure to complete the work within the time, but not hiving 
resold it, she could not enforce the penal clause for damages against the contractor. 

Where a contract has been annulled by the city of New Orleans on account of the failure of the 
contrac or to complete the work within the time prescribed, his right to recover pay ior 
work already performed will depend on the fact whether the failure was through his fault. 
If overpowering force, or an unusual high water occurred to interfere with the operations 
of the contractor, he would be entitled to recover pay for what work he had actuaily 
perf. rmed, although the contract was forfeited. 


PPEAL from Seventh District Court, parish of Orleans. Collens, J. 
[\ J B. Cotton, for plaintiff and appellee. J. R. Beckwith, City 
Attorney, for defendant and appellant. 

Ilowett, J. The plaintiff, a contractor for filling with river sand 
the battures in front of the First District, from Canal to Calliope 
strect, by the first day ef November, 1866, at the rate of thirty cents 
per cubic yard, sues the city of New Orleans to recover: 

First—The sum of $600, being ten per cent. on the amount of a 
payment or certificate, and retained under the contract as a guarantee, 
until the completion of the whole work. 

Second—The sum of $3000, for work done between the date ot said 





150 SUPREME COURT OF LOUISIANA, 


Bietry v. City ot New urieans. 








payment and the date when his contract was taken possession of by 
the city, Fi 

Third—The sum of $5775 16, damages sustained in the purchase of 
tools, implements, ete., to enable him to execute his contract. 

Fourth—The sum of $6250, profits on the unexecuted part of his 
contract. 

The answer is a general denial; the allegations that plaintiff neg- 
lected his work, failed to use due diligence in the completion thereof, 
acknowledged his incapacity to to complete it, and that the contract 
was annulled by virtue of its stipulated conditions, and ,the work was 
completed by the City Surveyor, at a cost exceeding the contract by 
£2719 65, which, less the $600 retained, is claimed in reconvention. 

Judgment was rendered in favor of plaintiff, dismissing the recon- 
veutional demund, and for the sum of $8600, and the city appealed. 

It is shown that between the date of the payment made and the first 
of November, there was an unusual rise in the river, which greatly 
interfered with the plaintiff’s operations; that during said time he 
performed wurk to the amount of $731 40 at the stipulated price ; that 
avout the latter date the City Surveyor took charge of and finished the 
work at a cost as set out in the answer, and on the ninth of November 
the ordinance annulling the contract was approved. It also appears 
that plaintiff made two applications to the Common Council—one on 
the sixteenth of October, to be relieved from his contract, or allowed 
indemnity for loss, on the ground that his outlay exceeded his com- 
pensation, and his means were insufficient to continue under the 
conditious ot the contract; and another on the twenty-third of the 
same month, for an extension of forty-five days to complete the work, 
on the ground that the high water prevented his getting sand at the 
place designated by the Surveyor, and compelled him to discharge a 
large portion of his laborers. It appears further, that, under the 
stipulated conditions, the Council could, without a putting in default 
and without indemnity, annul the contract, if the plaintiff failed to 
complete the work by the first of November; and if he should abandon 
the work, or fail to finish it in conformity with his contract, he should 
forfeit all claims he may have for any part of the work done by him 
up to the date of the abandonment, and the city thereby discharged 
from any liability therefor ; and if the contract be resold, the plaintitt 
and his sureties shall pay the difference between the price of the first 
and that of the second contract. 

Under this state of facts the reconventional demand can not be sus- 
tained, the city not having resold the contract. Nor can the plaintiff 
recover the third and fourth items of his demand, which have no basis 
in law or equity. His right, however, to the first and second items, to 


the extent of the work actually performed by him, depends en the 
question whether or not he has forfeited them: 
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The work not being finished at the time agreed on, it was clearly 
within the discretion of the Common Council to extend the time or 
annul the contract, but the right to enforce the penal clause depended 
on the fact whether or not the contractor was in fault within the con- 
ditions of the contract. The forfeiture is imposed by the express 
terms of the contract, in case the contractor abandons his work or 
fails to finish it in conformity with his agreement, and is applied to a 
claim for “work done by him up to the date of his abandonment.” 
Plaintiff did not abandon his work, but failed to complete it, as to time, 
in conformity with his contract. The evidence does not make it 
certain that he would not have done so, if the high water had not 
interfered with him. Some of the witnesses express the opinion that 
“the work would have been completed under contract within the time, 
but for the rise in the river.” This can only be a matter of opinion, 
while the grounds of his application to the Common Council to be 
relieved, may raise some doubt. But the penal clause should be strictly 
construed, and in this view the forfeiture would result only from 
abandonment. But if this were not so, “the penalty He stipulated 
merely to enforce the performance of the principal obligation, it is not 
incurred, although the principal obligation be not performed, if there 
be a lawful excuse for its non-performance, such as inevitable accident 
or irresistible force.” C. C. 2116. 

Now, it is true, as stated by the City Attorney, that the city did not 
warrant against the rise in the river, and yet it may be an accident or 
force which will excuse the plaintiff, the obligor, for the non-completion 
of his work in the time fixed, and relieve him from the forfeiture of 
the pay for the work done by him up to the time at which he should 
have completed the whole of it. The facts of this case bring the 
plaintiff within the application of this doctrine. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff, John Bietry, recover of the defendant, the city of 
New Orleans, the sum of $1331 40, with legal interest from November 
1, 1866, and that he have judgment dismissing defendant’s reconven- 
tional demand, with all costs in the lower court ; costs of appeal to be 
paid by plaintiff and appellee. 








No. 2696.—L. C. A. WaGoner et al. v. Francis PnHItuirs. 


The action to compl an agent to account is prescribed by ten years. C. C. 3503. 


PPEAL from Fifth District Court, parish of East Baton Rouge. 
Posey, J. B. E. Chaney, for plaintiff and appellant. A. 8. 
Herron, for defendant and appellee. 
Lupetine, C. J. This suit is for the recovery of twelve hundred 
and seventy-six dollars and fifteen cents, with five per cent. interest 
per avnum from the fourth of December, 1856. 
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The defendant pleaded the prescription of ten years; which was 
sustained by the court. 

There is no controversy as to the facts. On the fourth of December, 
1856, the defendant, under a power of attorney from the plaintiffs, 
received from the Treasurer of the State of Louisiana, twelve hundred 
and seventy-six dollars and fifteen cents for the plaintiffs. The 
petition was filed on the nineteenth of August, 1869. The prescription 
of ten years applies in this case, which is an action against an agent to 
account. C. C. 3508; 12 An. 632; 15 An. 145; 16 An. 397; 17 An. 250. 

Article 3476, of the Civil Code, invoked by the plaintiffs, does not 
apply to the prescription liberandi causa. The presumption of payment, 
resulting from the lapse of the necessary time, is “juris et de jure.” 
C. C. arts. 3494, 3496, 3515; 3 An. 177. 

Tt is therefore ordered that the judgment of the District Court be 
affirmed, and that appellants pay the costs of appeal. 








No. 2590.—M. Hesert et al. v. Joun CrtasTAnNt. 


Service of executory process on the mortgaged debtor interrupts prescription, whc ther he makcs 
defense or not. 

The holder of promissory notes executed for the purchase price of a plantation and slaves 
before emancipation, can only recover that portion which is ascertained to be for the value 
of the land at the time of the sale. In case the purchaser has paid a portion of the price, 
the holder can recover that portion of the balance due which is ascertained to be for the 
land in the proportion of the value of the land and slaves in the orig‘nal contract. ihe 
doctrine in the case of Sandidge v. Sanderson, 21 An. 757 reaffirmed. 


PPEAL from Seventh District Court, parish of Pointe Coupée. 
Miller, J. Rousseau & Estevan, for plaintiff and appellee. Thomas 
IT, Hewes, for defendant and appellant. 

Wyty, J. In March, 1860, the defendant, John Chastant, purchased 
in the parish of Pointe Coupée a sugar plantation, together with the 
slaves and movables thereon, for the price of $200,000, paying $50,000 
cash, and executing, in evidence of the deferred installments, the serics 
of mortgage notes on which this action is based. 

The defendant enjoined the executory proceedings of plaintiffs on 
several grounds. The most prominent are the prescription of five 
years, and the slave consideration of the notes. 

The court below maintained the plea of prescription as to the notes 
maturing on or prior to twenty-second of March, 1862, and rendered 
judgment for half the amount of the remaining notes, that part of the 
consideration appearing not to be for slaves. The defendant appealed. 

Ile now contends that the notice of the order of seizure and sale 
served on him personally, on thirteenth May, 1867, did not interrupt 
the prescription of the notes maturing in March, 1863, because the 
plaintiff did not cause the sale to be made as advertised on sixth July, 
1867, but voluntarily returned the writ, and did not issue it again until 
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twenty-first September, 1868; that proceedings by order of seizure and 
‘sale only arrest prescription when they are litigated, and in support of 
this position he relies on Walker & Co. v. Lee, 20 An. 192. The 
authority referred to does not sustain the position. That judgment 
was based on no such reason. 

If prescription has not been arrested by some act of the defendant, 
or some process of the court, within a limited time, the law presumes 
the debt has been paid. It is a statute of repose, based upon the pre- 
sum) tion of payment, where the creditor has failed to assert his rights 
in the time limited for him to do so. When the service of the execu- 
tory process was made on the defendant, on thirteenth May, 1867, he 
became a party to a judicial proceeding against him for the recovery of 
the debt, whether he saw fit to litigate it or not. The law would hardly 
presume a creditor paid, who made his debtor a party to a judicial 
proceeding, and actually had his property under seizure and advertised 
for sale, within the period limited for prescription to accrue. 

The debt evidenced by the notes was part for slaves, and part for 
lands and movables; and under the decisions of Soniat v. Patrick and 
Sandidge v. Sanderson, lately rendered, it must be apportioned, and 
judgment given only for that part of the debt, the consideration 
whereof was not slaves. 

The partics do not question the correctness of these decisions, and 
are perfectly willing for the apportionment, but differ as to the relative 
value of the slaves, and land and movables. This is rather a question 
of fact than of law. The opinion of numerous witnesses was taken as 
to what was the relative value of these different objects of the contract 
of sale at the time it occurred. On this subject they differed widely. 


Randolph, a witness, said: ‘The property on the day of sale, as it 
stood, with all the appurtenances, without the slaves, was worth, in 
my opinion, not more than $40,000. The place would not be worth 
more than $25,000 at present. I would not have given more than 
#5000 for the place in 1863.” 

Hubert, another witness, thought the land, since 1860, was worth 
about $39,500, and the slaves were then worth about $1000 apiece. 

The witness Bouanchaud, who was assessor, swears: ‘That very 
place was appraised by me in 1859 at about $80,000. In 1858 it was 
valued at about $40,000; but from that time the planters valued their 
lands at forty dollars an acre up to the war.” 


On thirteenth February, 1860, just thirty-seven days before the sale, 
all the property was inventoried and appraised by order of the court 
(it being succession property), each piece of property being appraised 
separately, and the aggregate cash value fixed by the appraisers was 
$170,716; of this, their valuation of the land and movables was 
$86,516, and that of the slaves $84,200. 

20 
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L. V. Gasseraud, one of the appraisers at the taking of the inventory, 
Was sworn as a witness on the trial, and said he was born in that 
parish, lived there all his life, and was fifty-seven years old. He said: 
“I have been a planter all my life. I live about three or four miles 
from the Chastant plantation. I have always resided at the same 
place. I made an estimation of the property of Chastant before it was 
sold. I do not now recollect the amount at which the property was 
appraised, but I was one of the sworn appraisers. The property was 
estimated at that time at the value which it possessed then.” 

This statement was corroborated by the evidence of Lejeune, an old 
resident and planter of the immediate neighborhood, who was also an 
appraiser at the taking of the inventory. 

The district judge who heard the delivery of the evidence by the 
witnesses, attached more importance to the evidence of the assessor, 
to the inventory made by the court prior to the sale, and the evidence 
of the appraisers who testified in the case. He finally fixed the relative 
value of the land and movables at half the amount of the whole debt, 
and rendered judgment accordingly. 

After a careful review of the law and the evidence, we have con- 
cluded that there is no reason to disturb the judgment of the court 
below. 

Judgment affirmed. 


Lupeine, C. J., dissenting. 1 dissent from the judgment of the 
court in this case. for the reasons stated bv me in the case of Sandidge 
v. Sanderson 


HowEtt, J., dissenting. As the case of Soniat v. J. Chastant was 
finally disposed of in my absence, and that of Sandidge v. Sanderson 
is not yet final, I deem it proper to express my dissent, for the reasons 
given by me in the latter case, from the conclusions of the majority of 
the court in this cause. 

Rehearing refused. 








No. 2694.—Srate v. R. Dursin. 


The charge of the judge to the jury, that “‘ violence may be committed as well by actual unlaw- 
ful force, as under pretense of rightful proceedings,’ could not mislead the jury, where no 
evidence was offered showing that the accused acted under legal authority in forcibly taking 
the money. 


PPEAL from District Court, parish of East Baton Rouge. Posey, J. 
M. A. Estevan, District Attorney, for the State. J. W. Burgess, 
for defendant, appellant. 
HowELt, J. The defendant has appealed from a judgment sentenc- 
ing him to seven years’ imprisonment at hard labor for the crime 
of robbery. 
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No briefs having been furnished, we are remitted to an examination 
of the record for any error authorizing an appeal. 

First—There is a bill of exceptions taken to a part of the judge’s 
charge, consisting of the following words: “ Violence may be com- 
mitted as well by actual unlawful force as under pretense of legal 
and rightful proceedings,” which was objected to on the ground that 
said charge tended to mislead the jury. 

It is stated in the bill of exceptions that actual violence was proven, 
and the judge also charged, at the request of the prisoner, “ that unless 
the testimony shows that the defendant used violence toward the 
party charged to have been robbed or put in bodily fear, he can not be 
convicted of robbery.” Under these circumstances, the words com- 
plained of, if legally objectionable in themselves, could have had little 
weight with the jury—there being no proof, as stated by the judge, 
that the accused represented to the party robbed that he was acting 
upon legal authority in taking the money. 

Second—There is a motion in arrest of judgment based on the ground 
that the indictment is defective because it does not show that the 
grand jurors were impanneled, sworn, held their sessions and con- 
ducted their inquest in the parish of East Baton Rouge. 

These objections, if they can be urged after the petit jury are sworn, 


are not well made, as the indictment declares that “‘ the grand jurors 
of the State of Louisiana, good and lawful men of the parish of East 
Baton Rouge, duly impanneled and sworn, to inquire for the said 
parish, do present,” etc., which is a substantial compliance with the 
requirements of the law in this respect. 

Judgment affirmed. 








No. 2687.—Wm. SADLER v. Wa. D. Gavte—C. 0. Gare, Adminis- 
trator. 


A sheriff who received from his predecessor an amount of money, made on executien, for which 
he gave his receipt as sheriff, for the amount in dollats without any qualification, can not 
set up against the demand of the judgment creditor that the sum received was Confederate 
notes. 


PPEAL from District Court, parish of East Feliciana. Posey, J. 
McVea & Hunter, for plaintiff and appellee. Kernan & Lyons, for 
defendant and appellant. 

Howe tt, J. The plaintiff claims of the defendant a sum of money 
received by him as sheriff on an execution in the suit of Sadler v. 
Crawford. The defense is a general denial and the averments that 
the defendant was not the legal sheriff at the time, and that the sum 
recovered was in Confederate treasury notes. 

There is an admission in the record that the defendant was the 
sheriff at the date, January, 1862, when he recovered the money 
claimed, and as the necessities and interests of society required such 
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nn officer during the late war, his official acts must be recognized as 
legal. 

The evidence does not sustain the other ground of defense. In 
November, eighteen hundred and sixty, the money was made by sheriff 
Norwood under an execution in the above named suit of Sadler v. 
Crawford, and on the second of January, 1862, he turned the writ and 
the money over to his successor, the defendant, who gave his receip:, 
as sheriff, for the amount in dollars, without qualification, as indecd, 
he could only have done. He is liable, therefore, for the money. 

Judgment affirmed. 








No. 1892.—Bernarp WEISER v. BENJAMIN F. SmitTR. 


Third parties holding shares of stock, belonging to or standing in the name of a stockholder, 
in pledge, can not be made parties, or be proceeded against by rule, ina proceeding by a pur- 
chaser of the stock at sheriff sale, to compel a transfer of the stock on the books of the ~ 
company. In such a case the pledgees have an interest in the transfer of the stock, and 
must be made parties by petition and citation. 


PPEAL from Fourth District Court of New Orleans. Théard, J. 
Collens & Wooldridge, for plaintiff and appellee. £. Filluel and 
McGloine & Kleinpeter, for garnishee, appellant. 

Howe, J. The plaintiff having a judgment against the defendant, 
issued execution and propounded interrogatories to Frank Roeder, 
president of the New Orleans Manufacturing and Building Company, 
for the purpose of ascertaining whether the latter had in its possession 
or under its control any property or rights belonging or due to the 
defendant. The garnishee, who was cited June 22, 1867, answered as 
follows: 

“The defendant was at one time a stockholder in the New Orleans 
Manufacturing and Building Company, and he may still be a stock- 
holder in said company. I think, however, tom the best information 
I can obtain, that he has parted with all his stock in said company, 
either by selling the same or pledging it. I know positively that he 
has parted with all his stock in said company, except one hundred and 
sixty shares, from the transfers made on the books of the company, as 
appears from exhibit A. I have reason to believe that he has also 
parted with the one hundred and sixty shares, but I have no absolutely 
positive‘ information on that point. The exhibit A, hereto annexed, 
shows how defendant’s stock account stood on the books of the com- 
pany. I make this exhibit a part of my answer.” ° + * . 


And in reply to an inquiry as to transfers, the garnishee replied that 
the said exhibit showed all he positively knew on the subject. The 
exhibit showed that one hundred and sixty shares stood in the name 
of the defendant, Smith. 

On the twenty-fourth June, 1867, the sheriff served a notice of seizure 
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of the defendant’s stock and. interest in the company on its president, 
Roeder. On the twenty-eighth June there was served on the treasurer 
a notice of seizure of the same property and interest. ; 

The sheriff then advertised and sold one hundred and sixty shares 
of stock of the company, as standing in the name of Smith, and they 
were purchased by the plaintiff, Weiser. 

The company declined, on application, to transfer the shares to 
plaintiff, and the latter took a rule to compel the transfer. Without 
objection to the form of proceeding, the company answered : 

“‘ First—That the rule ought not to be made absolute, because no stock 
of said company can be transferred upon the books of the company 
without surrendering the certificate of the stock thus sought to be 
transferred, and the sheriff did not produce said certificate or certifi- 
cates. 

“ Second—This company has been advised that the said stock was 
transferred or pledged to third parties before the sale by the sheriff 
thereof, and the certificates given up to such third persons, who have 
an interest in this proceeding, and no judgment can be rendered herein 
without said third persons be made parties to this proceeding. 

“That said third persons are G. L. Dethlep, Cass & Dowling and I. 
Samory, as the company is advised.” 

And thereupon the company prayed that these. parties might be 
brought in. 

The plaintiff seems to have acceded to the propriety of this latter 
step, for upon his motion an order was forthwith made that Dethlep, 
Cass & Dowling, and H. Samory, be made parties defendant to the 
rule, and served with a copy, and a copy of this last motion and order. 
Service was accordingly made on Cass & Dowling and Samory, and a 
curator ad hoc was appointed for Dethlep. 

Samory and Cass & Dowling excepted that they could not be made 
parties to the proceeding, except by process of citation and petition, 
and their exception was sustained. Dethlep, who appears to reside in 
New York, seems to have been forgotten in the heat of controversy. 
It is not clear from the record that his curator ad hoc was ever served 
with the original rule at all. It is certain that the curator took no 
part in the contest. 

The court finally gave judgment as between Weiser and the com- 
pany, directing the sheriff to make the transfer upon the books of the 
company, and from this judgment the latter appealed, and Cass & 
Dowling and Samory, by answer, also ask for a reversal of the 
judgment. 

The argument of the cause has taken a wide range, but we do not 
find ourselves called upon to decide all the questions presented. It is 
apparent that in this case the plaintiff can not ignore the rights of 
Dethlep, Cass & Dowling and Samory, as he has sought todo. The 
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order to make them parties has never been rescinded, yet it has never 
been complied with. The proceeding is one to compel a transfer of 
property, which, whatever may be its intrinsic worth, has an apparent 
value of $16,000, and in which it is conceded they have an interest, 
and to which Weiser has no better right than Smith. Not having been 
parties to the suit of Weiser v. Smith they should have been brought 
in by petition and citation, in order that the rights of all may be 
‘properly adjusted. 6 R. 435; 3 An. 206, 434; 12 An. 201; 14 An. 390. 

For the reasons given, it is ordered that the judgment appealed from 
be reversed, and the case remanded to be proceeded with according to 
law, and that plaintiff pay the costs of the appeal. 








No. 1893.—K EmBER & GEORGE v. SOUTHERN Express COMPANY. 


The Southern Express Company, by taking a package of gold to transport from New Orleans to 
Mobile with full knowledge of its character and contents, became liable for the amount 
which the package contained, that was lost or miscarried by the company, even though the 
receipt, given by the company at the time, showed that it was an ordinary package, valued 
at fifty dollars. The company on being made acquainted with the contents of the package by 
the agent for the owner, should have given a receipt for the full amount, and not attempted 
to limit their liability to fifty dollars. 


The receipt, given by an express company for the shipment of a package, which contains the 
clause, that, in case of loss, the company will not be responsible for anything above the 
amount stated in the receipt to be its value, is not absolutely conclusive against the shipper, 
and he may show by evidence, in case of loss, that the package contained gold coin, and 
recover the amount notwithstanding the receipt. 

PPEAL from Fourth District Court of New Orleans. Théard, J. 
C. M. Conrad & Son, for plaintiffs and appellees. H. J. Leovy and 

E. C. Billings, for defendants and appellants. 

TaLIaAFERRO, J. The plaintiffs sue the defendants for seven thousand 
dollars damages, sustained by them, as they allege, from the loss of 
four thousand dollars in gold coin delivered by their agent in New 
Orleans to the defendants, under contract with them, to be delivered 
to the plaintiffs in Mobile, but that defendants have failed to deliver 
the same, and are thereby liable for and bound to plaintiffs for seven 
thousand dollars and interest at five per cent. per annum from the first 
of March, 1866. 

The answer is a general denial. The defendants specially deny that 
plaintiffs are the owners of any package shipped through the defend- 
ants by George Coppell, for Mobile, in 1866, or at any other time. They 
deny that Coppell, either for himself or other parties, shipped any 
package by defendants stated by him to contain gold or any other 
article of value, or on which he paid compensation for gold or other 
valuable commodity, or on which he made any contract for a value 
exceeding fifty dollars. 

The plaintiffs had judgment in their favor for $5600, with legal 
interest from judicial demand. The defendants have appealed. 
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We do not deem important in the decision of the case to pass on the 
several bills of exceptions embodied in the record. 

The facts seem to be, that early in January, 1866, the plaintiffs being 
in Mobile, instructed their agent, Coppell, then in New Orleans, to 
purchase for them four thousand dollars in gold, and to forward the 
money to them by some safe private conveyance, if an opportunity 
presented; if not, to send it by express. The agent accordingly 
obtained the gold, and decided to send it by the Southern Express 
Company. 

As it is important to ascertain the circumstances under which the 
intended transmission occurred, we shall notice at some length the 
evidence in the record. 

Coppell, the agent, says: “The gold was packed in oil canvas, and 
then enveloped in stiff brown paper, tied with either string or tape, 
and sealed with sealing wax, with the impression G. C. upon the wax ; 
the wax was applied in three or more separate places. I applied with 
mucilage a small piece of white writing paper to the package, and 
wrote on this paper, ‘Messrs. Kember & George, Mobile.’ I stamped 
upon the paper, ‘ George Coppell, New Orleans.’ I took this package 
to the Southern Express Company’s office, corner of Gravier and 
Carondelet streets, New Orleans, where I saw a young man receiving 
parcels. I placed the package containing the gold upon the counter, 
with my left hand upon it, and said to the young man: ‘ This is gold.’ 
He asked me who was sending it, and I told him ‘I was,’ giving my 
name, as I told him, in answer to his question. He made an entry ina 
book. The name of the young man was Dayton or Drayton.” * * * 
‘When I handed the package to Dayton or Drayton, he took it and 
put it by itself upon a shelf in the rear of the counter, where there was 
no other package or articles. As soon as I learned from plaintiffs that 
the gold had not been received, I lodged information of the matter with 
the police.authorities, who thereupon had three of the employes of the 
company arrested, but nothing was elicited, and the gold was not 
secured.” During the time these parties were under arrest, the witness 
states that ‘‘the book in which the entry of the package had been made 
‘was sent for, and that Dayton or Drayton acknowledged the entry to 
be in his handwriting.” The entry was of a package from ‘‘ George 
Coppell to Kember & George, Mobile.” 

In reply to a cross interrogatory, the witness said: ‘I made no 
agreement with regard to the amount to be paid for the transportation 
of the package, except that the charges for carrying the same were to 
be peid by the plaintiffs in Mobile, which the clerk acquiesced in. 1 
did not insure the package, and I paid no premium to the defendants. 
There was no special contract made by me with the company based op 
the value of the package.” 

The way bill of the express company for February 1, 1866, has ar 
entry in it: “Coppell—Kember & George, Mobile; freight 50.” 
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Buckley, a witness for defendants, says: ‘I was way bill clerk fir” 
the Southern Express Company in February and March, 1866. The 
way bill marked N. N. (the one in evidence) is entirely in my hand- 
writing. It was made on the first of February, 1866. When we receive 
ordinary packages we place them in a large packing chest, and they 
are sent out in charge of a messenger. I checked the package tu 
Kember & George on the way bill. The check mark was made by nic 
as called out tome to go into the chest with other packages on the way 
bill. ‘Calling off’ means that as another clerk would call off each 
package separately by the maks, and put it in the chest, I would check 
it off. The same thing was done in relation to this package as was 
done with all packages. I did not see the package being put into the 
chest. I would not have seen one of the clerks had he put the package 
in his pocket. Between the second and fifth of February, 1866, Mr. 
Coppell came into the office, and said the lost package contained $4000 
in gold. * * * He exhibited the receipt, and I called his attention 
to the fact that the receipt was for a package valued under fifty dollars, 
and asked him if he had not called the attention of Mr. Drayton to the 
fact that it contained gold. Coppell said he did so at the time of 
shipping it, but that he did not think the clerk heard him, as his (the 
clerk’s) attention was attracted to another clerk on his left, with whom 
he was speaking at the time.” 

The defendants rely mainly on their liability nelog limited, and that 
consignors are made aware of the conditions upon which they under- 
take to transport goods, by written or printed receipts, signed by them 
and delivered to their customers. These receipts they hold to be 
evidence of the contracts they make with shippers or consignors, and 
that the latter are bound by them. One clause in the receipt is, ‘if 
the value of the property is not stated by the shipper at the time of 
shipment, and specified in the receipt, the holder thereof will not 


demand of the company a sum exceeding fifty dollars for the loss o ; or 
detention of, or damage to each package receipted for.” A receipt 
of this character, it appears, was taken by Coppell. He swears, 
however, that he was not _apprised of the fact that it contained the 
clause of limitation until after the miscarriage or loss of the gold was 
ascertained. On this subject, he says: ‘‘A receipt was given to me 
for the package; the value of the package was not fixed in the receipt ; 
I think, a am not certain, that the blank in the printed form was left 
unfilled. I saw that the receipt had in it a clause limiting-the respon- 
sibility P; the _company to fifty dollars afterward, when the trouble 
arose, but I did not observe, and was not aware of any such limitation 
when I took the receipt.” This instrument was not produced on the 
trial. On cross examination he stated that the receipt had been sent 
to Kember & George, at Mobile, and that the form annexed to the 
cross interrogatory “looked like the form of the receipt taken by me, 
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but I can not positively state; the space after the words valued at was 
not filled in my receipt. I did not object to the receipt at the time it 
was given to me, nor at any subsequent time previous to the discovery 
of the loss.” 

We think it clearly established that the company received the package 
of gold with full knowledge of its contents. The statement by one of 
the defendants’ witnesses that Coppell told him, after the loss of the 
package, that when he delivered it for transmission, and informed the 
clerk of its contents, the latter did not hear him, being at the time 
engaged in conversation wit’) another clerk, appears to be intrinsically 
entitled to little weight. It seems improbable that a man of ordinary 
prudence and business capacity would deposit in the office of an 
express company a package containing four thousand dollars in gold, 
tell a clerk who did not hear him that it contained gold, and use no 
further effért to make himself understood as to what the commodity 
was that he desired to transmit. Certainly such evidence can not avail 
the company against the clear, distinct and positive statement of the 
agent, that the clerk to whom he delivered the package inquired, upon 
being informed of its contents, in whose name it was to be shipped, 
made an entty in a book, received the package, and laid it away on a 
shelf in the rear of the counter, separately and apart to itself, there 
being upon the shelf no other package or other articles. 

In addition to this, the careful manner in which the package was 
made up and secured by fastenings, sealed with wax, having impressed 
upon it the initials of the consignor, and upon a white slip of paper 
attached, the names and residence of the consignees, and also the great 
weight of a package of so small a bulk, were all indications which 
could not be disregarded that its contents were of greater value than 
presen small packages of goods. No ategmpt is_made by the 








ecaesenatndl "They rely upon the receipt, which does not show that 
the package was received as being of greater value than would, in the 
event of its loss, render the company liable for more than fifty dollars. 

Under the circumstances, and the state of facts presented in this case, 
we think the plaintiffs should recover. They fulfilled the most impor- 
‘tant condition set forth in the receipt, that of making known the value 
of the thing to be shipped. This act necessarily preceded the making 
out and delivery of the reeejpt. Knowing the yalueofthe-package 
received for transmission, good faith and fair dealing required that the 
defendants should have specified its yalue in their receipt which they 
delivered to the plaintiff's. agent, who received it from the company’s 
clerk. The latter had every reason to believe that the former took it 
as an acknowledgment of the possession of the gold, and an agreement 
to carry it to Mobile. The facts more strongly warrant this conclusion 
than, as intimated in argument, that the agent was acting disingen- 
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uously by aiming to get the transportation for a very trifling sum, 
thinking, at the same time, the company would be responsible if the 
gold were lost. 

For these reasons we think the decision of the lower court ought to 
be adhered to. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts. 

Rehearing refused. 








No. 2714.—James R. SHetton v. B. M. G. Brown. 


A party having set forth his demand by intervention, and his rights having been passed upon, 
is estopped from prosecuting a direct action on the same demand against tpe same party. 
In such a case the plea of res judicata will prevail. 


PPEAL from Sixth District Court, parish of East Feliciana. Posey, J. 
Cross & Hardee, for plaintiff and appellant. McVea & Kilborne, 
for defendant and appellee. , 

TALIAFERRO, J. This suit is brought to recover from the defendant 
$3500, with interest, as damages alleged to have been sustained by 
eviction from a tract of land purchased by the plaintiff from Delia 
Haynes, whose vendor purchased from Brown, the defendant in this 
suit, against whom the plaintiff proceeds as warrantor, in virtue of 
subrogation from his vendor. The defendant interposed the peremp- 
tory exception of res judicata, which being sustained by the court and 
the suit dismissed, the plaintiff appeals. 

The judgment, we think, was properly rendered. This suit is merely 
a reiteration of the consolidated cases of The Liquidator of the 
Clinton and Port Hudson Railroad Company v. B. M. G. Brown and 
Wife, and Delia Haynes v. the Sheriff and others, in which the 
plaintiff in this suit figured as intervenor. See 21 An. 248. 

It is therefore ordered, adjudged and decreed that the iudgment of 
the district court be affirmed, with costs in both courts. 








No. 2695.—Tue State or Lovistana v. Henny Durpin. 


In criminal trials, all objections to the information or indictment of 4 strictly formal character 
must be urged before the jurorsare sworn. Revised Statutes of 1855, section 91, page 177. 


PPEAL from Fifth District Court of East Baton Rouge. Posey, J. 
M. A. Estevan, District Attorney, for the State. J. W. Burgess, 
and Fuqua & Calliham, for defendant and appellant. 
Wrty, J. The defendant has appealed from a judgment on the 
verdict of a jury convicting him of the crime of robbery. He moved, 
in arrest of judgment, that the information, on which the proceeding 
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is based, is invalid, because it “does not charge the defendant with any 
conversion or intent to convert the property which he is charged with 
tobbing from Mrs. Clark to his own use.” The motion was overruled, 
and the motion for new trial was overruled by the court; and the 
defendant, after being sentenced to seven years’ confinement at hard 
labor in the penitentiary, took this appeal. 

The information in this case appears to contain all the necessary 
averments to support the charge of robbery; the objection, if of any 
force, was merely a formal defect, which should have been made before 
the swearing in of the jurors and not afterwards. Acts 1855, § 91. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs, 








No. 1707.—Sistey, Guion & Co. v. Fernie, Brotrners & Co.—Txos. 
CaLvertT, ALEX. B. Frazer and Wa. GiILiespie, Intervenors. 

A creditor of a part owner of a vessel, a non-resident, may proceed against the vessel by 
attachment when she enters the port, and he can not be held Mable for the expenses 
incurred, or damages caused by the-detention pending the decision of the attachment suit. 

In case the interest of one of the owners of the vessel is sold at the suit of the attaching 
creditor, no privilege exists on the proceeds for expenses incurred or supplies furnished 
during the detention or previously. 


The privilege on a vessel in favor of the furnisher of supplies, or the crew, is not affected by 
the sale of the interests of the different shareholders. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 
Campbell, Spofford & Campbell, for plaintiffs and appellees. Elmore 
& King, for defendants and appellants. 

Wyty, J. This is a contest between the plaintiffs, who are attaching 
creditors, and the intervenors, for the proceeds of the sale of the three- 
eighths interest of the defendants in the British ship ‘“‘ Herald,” which 
was sold pending this litigation, on twelve months’ credit, by order of 
the court, and bought by Thomas Calvert, one of the intervenors, who 
was master of the vessel. 

The plaintiffs contend that on getting judgment, their preference on 
the proceeds reverted to the day the attachment was levied, which 
was prior to the existence of the debts set up by the intervenors as 
privileged. 

The intervenors contend that the claims which they set. up for 
supplies, wages of officers and crew, port charges and demurrage, arose 
in consequence of the detention of the vessel; and that it would be 
unjust for them, the owners of five-eighths, to suffer the expenses and 
losses resulting from the seizure of the vessel on account of the indebt- 
edness of the owners of three-eighths thereof; for the amount of these 
expenses, paid by the captain, and for the amount claimed for demur- 
rage, the intervenors assert a privilege on the proceeds of the sale of 
the three-eighths attached, superior to that of the attaching creditors. 
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The court below came to the conclusion that, although it appeared 
that Captain Calvert had incurred expenses and paid debts accruing 
during the detention of the vessel, there was no legal evidence of his 
subrogation to the rights of the creditors whose claims he paid; that 
his remedy was in an action for settlement against the coproprietors 
before the proper tribunal; and it gave judgment for the amount 
claimed by the plaintiffs, recognizing their preference resulting from 
the attachment. 

The intervenors have appealed. 

The demand of the plaintiffs was based on a bill of exchange, and 
the defendants were non-residents, owning the three-eighths of the 
vessel attached. “ 

There is no doubt of the correctness of the judgment as to the 
defandants, who have not appealed. 

The intervenors have not raised an issue as to the legality of attach- 
ing the three-eighths interest of the defendants in the vessel, and they 
will not now be heard making defenses not set up in their pleadings. 

The question is simply whether the plaintiffs or the intervenors have 
@ superior right to the proceeds of the sale of the three-eighths of the 
vessel attached by the plaintiffs? 

After examination of the evidence and authorities bearing on the 
case, we have come to the conclusion that the intervenors have no 
privilege whatever on the funds in dispute. 

As to the claim for demurrage, we are at a loss to perceive how that 
can give the owners of five-eighths of the vessel a privilege on the 
share of the owners of the other three-eighths. It is simply an 
unliquidated claim for damages, which is entitled to no consideration 
in determining the issues of this case. 

If the intervenors are subrogated to the privileged debts which they 
say they have paid, their privilege still remains upon the vessel, which 
has never been sold; only the share or three-eighths interest of the 
defendants was attached and sold. The intervenors certainly have no 
greater rights than the privilege creditors they claim to have paid; and 
we apprehend that the furnisher of supplies and the crew would have 
no right to interfere in the sale of the share or interest of the defendants 
in the vessel, having their privilege on the vessel, and not on the 
interests of the different shareholders. Whether the share of the 
defendants was transferred to the purchaser by judicial or conventional 
sale, can make no difference to the privilege creditors of the vessel. 

If the vessel had been sold by judicial process, the privileges resting 
thereon would, perhaps, have been transferred from the thing sold to 
the proceeds, and the purchaser would have taken it free of incum- 
brance. But the purchaser of the interest of a part owner only takes 
the thing subject to the incumbrances thereon. The purchaser, in this 
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case, did not buy the vessel, but only the share or interest of the part 
owners. ‘ 

We see no force in the argument of the intervenors that they should 
take the proceeds in preference to the plaintiffs because it was by no 
fault of theirs that the attachment was levied, and the detention and 
loss occurred ; that as the detention had occurred by the attachment of 
the plaintiffs, they should suffer the losses resulting from the detention, 
rather than themselves, who had committed no wrong whatever in the 
matter. We do not think it can fairly be said that the plaintiffs have 
committed a wrong by levying an attachment against the property of 
their debtors, who were non-residents, and who do not complain. One 
can hardly be said to have committed a wrong who has merely exercised 
his legal rights. 

We think the captain’s remedy for the money advanced for the 
expenses of the vessel, is against the coproprietors, and that if the 
vessel was detained by the fault of one of the part owners, and loss 
resulted to the others, their action is against him by whose fault the 
damage or loss occurred. It is not against the creditor who has exer- 
cised his lawful remedy. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 








No. 2582.—C. H. Stocoms & Co. v. A. G. Cacz, Sheriff, et al. 


The judgment creditors instructed their attorney to bid on property seized in their name. The 
property sold on twelve months’ credit, and the attorney gave a twelve months’ bond, as 
the attorney in fact of his clients, for the price bid. The judgment creditors took the 
property. Pending the seizure other creditors had asserted a privilege on the property 
seized superior to that of the seizing creditors. The seizing creditors seek to avoid their 
liability on the bond, on the ground that the attorney who signed it was without authority 
to do so. Held—That although the attorney, as such, could not bind his clients on the 
bond, yet their accepting the property purchased by him at the sale under their instructions, 
was a ratification of his act in signing the bond, by which they were bound. 


PPEAL from Third Judicial District, parish of Terrebonne. Train, J. 
Belcher & Beattie, for plaintiffs and appellants. Bush & Goode, 
for defendants and appellees. 

TALIAFERRO, J. The plaintiffs, who are merchants of New Orleans, 
having debts due them by their customers in the parish of Terre- 
bonne, placed their claims there in the hands of Winchester Hall, an 
attorney at law, formerly residing in that section of the State. The 
attorney obtained a judgment for his clients against Lester and Ten- 
nent and also a judgment against Lester, Tennent & Co. He caused 
execution to issue, and a seizure was made of certain property of these 
debtors. An offering of the property was made without any bid being 
obtained at its appraised value, and it was advertised for sale on a 
credit of twelve months. Before this sale came on, Hall wrote to his 
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clients as follows: “Tennent has an interest in a saw mill, at which 
* some logs and lumber, amounting to a few hundred dollars, were 
seized, and will be sold on first of September. If no one bids the price 
of appraisement, I will bid them off for you, as I suppose they can be 
disposed of.” 

This letter was written on the fourteenth of August, 1866, two weeks 
before the sale. On the fifteenth of August, Slocomb & Co. replied : 
“T have your favor of the fourteenth instant, and will accept Duroy’s 
proposition, as clearly explained by you. Your statement of proceed- 
ings in cases of Berger & Brown and Lester, Tennent & Co. is very 
satisfactory.” While the property was under seizure, and before the 
sale, Bergeron and Coloitre filed third oppositions. The sheriff was 
ordered to retain proceeds of sale, and the attorney of Slocomb & Co. 
accepted service of the petitions of the opponents. Sale was made, and 
the property purchased by Hall, who executed a twelve months’ bond 
in the name of his clients for the sum of five hundred and nineteen 
dollars, signing the bond as attorney in fact of Slocomb & Co. The 
opponents established their claims as entitled to privileges of a higher 
grade than that of the seizing creditors, and the bond was made 
payable to the sheriff for the use and benefit of the creditors of Charles 
Tennent. At the maturity of the bond, execution was issued in the 


interests of the opponents against Slocomb & Co. who enjoined the 
execution. ‘The injunction forms the basis of the suit now before the 
court. 


The plaintiffs in injunction deny that they ever authorized their 
attorney at law, Hall, to sign the bond in question, and deny that they 
are bound by his unauthorized act; asserting that they were never 
informed of his having executed the instrument until the sheriff called 
upon them with the execution. No authorization from them to sign 
the bond is shown, and as attorney at law, Hall was incompetent to do 
it. The plaintiffs, however, sanctioned the attorney’s intention to buy 
the lumber and saw logs. The reasonable construction of their sanction 
would seem to be that, having a bad debt on hand, they were willing to 
take towards its payment anything that could be made available. We 
find in the correspondence between the plaintiffs and their attorney 
that the purpose of making the purchase was to exchange the logs at 
the saw mill for plank, which might be brought on the railroad to the 
city and sold for money. On the eighteenth of October, 1866, the 
plaintiffs wrote to Hall, directing him to have the lumber at Tigerville 
in about fifteen days so as to ship it by a boat to be ready there to 
receive it, to which Hall replied on the tenth of November following, 
that sixteen thousand feet of lumber had been delivered there subject 
to the order of Mr. Bru, the captain of the boat which was to receive 
it. The plaintiffs having, through their agent, received the lumber, 
are estopped from refusing to account for the amount brought by the 
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sale of the property seized under their own execution, for this would 
be to deprive the opponents, having a superior privilege, of their just 
dues. On these grounds we think the judgment rendered in this case 
should be maintained. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts. 








No. 1772.—Epwarp Heats v. Josern SHREMPP AND G. FREDERICK. 


A surety on an official bond of a constable, wishing to avail himself of the plea of discussion, 
must point out the property of his principal and furnish the means to carry on the 
discussion. 


Where judgment has been rendered against @ constable for damages, a general denial by the 
sureties on his bond, only puts at issue the existence of such judgment. 

A surety on the official bond of a constable of the city of New Orleans, given while the city 
was under military rule, is not discharged from liability because the bond was not accepted 
by the Recorder and Board of Aldermen, as required by law. The military authority 
having made the appointment, and permitted the party to act, must be presumed. to have 
approved the bond. 


PPEAL from Third District Court of New Orleans. Emerson, J. 
Hornor & Benedict, for plaintiff and appellee. Lambert & Murphy, 
for defendant and appellant. 

TALIAFERRO, J. The plaintiff having obtained a judgment against 
Baum, for $1415 damages, for an illegal seizure and sale made by him 
in his official capacity of constable, of plaintiff's property, caused 
execution to issue, which being returned nulla bona, he instituted this 
suit against the defendants as sureties on the official bond of Baum, to 
recover the amount of the judgment, and the further sum of $72 75 
costs incurred by him in the suit against Baum. During the pendency 
of the suit, Frederick, one of the defendants died, and the suit was 
revived against his widow and the natural tutrix of his minor child. 
Separate answers were filed, containing general denials. Schrempp 
denied that Baum was ever constable, or that he ever signed a legal 
bond conditioned as the law directs. He admitted his own signature 
to the instrument sued on, but denied all liability thereby. He denied 
the solidarity of the act, and plead discussion. 

There was judgment against Schrempp, and he appealed. 

We find in the record a bill of exceptions taken by the defendant on 
the following points : 

First—That this is an action on a joint obligation, and, as all the 
obligors were not made parties, no judgment could be rendered against 
any. 

Sccond-—That the record of suit No. 17,420, and the judgment ren- 
dered thereon offered in evidence and admitted by the court, consti- 
tute, as against the defendant, res inter alios acta, he not being a 
party to the suit which was brought by plaintiff against Baum. 

Third—That the court erred in rejecting the testimony of several 
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witnesses offered by defendant to prove that there never had been any 
violation of the bond sued on; that plaintiff was present when the 
act of the constable was performed of which he complains, and sanc- 
tioned it. 

We think these objections were all properly overruled by the court. 

- We consider it fully proved that Baum was legally appointed constable 

of the Third Justice’s Court. The certificate of the Secretary of State, 
in connection with the bond itself, establishes this fact. The bond 
shows that each of the sureties is bound for $2500. The defendant, if 
he had the right to discuss his principal’s property, can not exercise it 
here, as he has neither pointed out any, nor suggested that his principal 
had any. It does not appear that either surety has paid any part of 
the bond, in regard to the second point. The general denial of the 
defendant put at issue only the existence of the judgment. There is 
no special averment of the defendant that the plaintiff's cause of 
action in that suit was groundless, nor that the amount of his 
claim was incorrect, nor that the judgment was erroneous, nor 
any allegation affecting its validity in order to put the plaintiff 
on his guard. The objection under the third head is equally weak. 
There was a judgment against the principal on the bond. This was 
prima facie evidence against the sureties. The defendants have shown 
no countervailing evidence to rebut this presumption. The bond was 
objected to because, as defendant alleged, it had not been - legally 
authenticated and registered. By the provisions of the act of 1855, 
bonds of this character are required to be accepted by the recorder 
and the finance committee of the Board of Aldermen of New Orleans. 
Baum’s bond was executed in February, 1863. When the city of New 
Orleans was under military rule, there were no finance committee and 
Board of Aldermen. As Baum was appointed by the military authori- 
ties, and they permitted him to act, the presumption is, that they 
approved and accepted his bond. The bond was recorded in the mort- 
gage office. But had it not been recorded, it would have been not the 
less binding between the parties. 3 N.S. 594. 

We find no error in the judgment rendered. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts. 6 An. 109; 
4 An. 548, 








No. 2703.—Hetren Dewey ¢. T. J. Brep, Sheriff, et al. 


The execution of a judgment can not be restrained by injunction, by a third party, who holds 
the property seized by a simulated title. 


PPEAL from District Court, parish of East Baton Rouge. Posey, J. 
R. W. Knickerbocker and Joseph Joor, for plaintiff and appellant. 

A. S. Herron and Burgess & Chaney, for defendants and appellees. 
HowEtt, J. Plaintiff has enjoined the sale of certain property, 
seized by the sheriff under executions in several suits against A. Ps 
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Converse, her stepfather, on the ground- that she is the owner and pos- 
sessor thereof, by virtue of an authentic act of sale from her brother, 
Stephen Dewey. 

The defense is, that the property seized really belonged to said A. P. 
Converse, the judgment debtor, the land having been purchased with 
his funds from one James A. Vance, by Stephun Dewey, a stepson, 
who sold it to plaintiff, neither of whom had any means, and the per- 
sonal property, having been removed by him (Converse) from West 
Feliciana, and all of which was in his possession and control at the 
date of the seizure, and that all of said transactions were simulations 
to cover his property. Judgment was rendered in favor of the defend- 
ants, and plaintiff appealed. 

In August, 1865, A. P. Converse, who then resided with his family 
(including the Deweys) in West Feliciana, entered into a written 
agreement with J. A. Vance, in East Baton Rouge, to purchase the 
land and some of the personal property in controversy, for the sum of 
$1500, and delivered to him, as part of the price, some notes amounting 
to $3741 19, made on the third of Augu&t, 1865, by R. D. Day, to the 
order of and indorsed by R. H. Day, and due on the third of each 
month from February to August, 1866; the title not to be passed until 
the balance was paid in cash. Vance says Converse stated at the time, 
that he was buying for another party, but the name was not given. 
On the twenty-second of September following, a notarial act of sale of 
said property was executed in the name of Stephen Dewey, Converse 
being present and acting as agent, although Dewey was also present - 
and signed the act. The consideration expressed in the act was four 
notes of $1125 each, made on that day by Dewey, to the order of 
Vance, due at six, eight, ten and twelve months, and secured by 
mortgage on the land, and were given up to Converse, who, Vance 
says, “ was acting all through as agent for Dewey.” On the first of 
March follow&g (1866), about a month after the maturity of the first 
‘Day note,” Stephen Dewey sold the same property and some addi- 
tional movables, to his sister, the plaintiff, (both describing them- 
selves as residing in West Feliciana), for the sum of $5000, the 
purchaser assuming to pay the notes, amounting to $4500, given by 
the vendor, on the twenty-second of September, 1865, to Vance, and 
the balance acknowledged to have been paid in cash. Miss Dewey 
says that she was the holder of the seven “ Day notes,” and, through 
her stepfather, exchanged them with Vance for her brother Stephen’s 
notes, paying the difference ($760) in cash. But Vance says that he 
received the ‘‘ Day notes” from Converse, in August, 1865, before her - 
brother’s notes were made, and Day says he paid all of them to Vance, 
one of them falling due before the sale from Stephen Dewey to plain- 
tiff. She and Vance could not have had them at the same time, and 
the exchange cou!d not have been made before her brother’s notes were 

22 
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in existence. She says she obtained the ‘“‘ Day notes” from Converse, 
in payment of “ important services rendered during the war, in March, 
1865, when the drug store owned by Day & Converse, in Baton Rouge, 
was undegseizure by the Federal authorities,” and her counsel admits 
that “the good faith of these sales depends upon the reality of the 
contract between Mr. Converse and his stepdaughter, Miss Helen 
Dewey, and the indebtedness of the former to the latter.” 

On this subject, Day testifies that, during the war, the drug store 
owned by him and Conveise was closed up and put under guard for 
five or six days. Two or three days after it was closed, he met Miss 
Dewey at the landing, walked up town with her, informed her that the 
store was closed, and did not see her again until the store was opened. 
She did not exhibit or claim to have authority from Converse to act for 
him in anything connected with the store. He does not know that she 
made any effort to have it released. She testifies that, in March, 1865, 
she went from their residence, in West Feliciana, through the military 
lines to Baton Rouge, to try to get the store released; saw Mr. Day, 
who told her he thought the matter would be arranged in a few days. 
She returned home to sce Mr. Converse. When she came back, the 
property had been released. No passes, at that time, were granted, 
and Mr. Converse could not get to Baton Rouge. He agreed in writing 
to pay her $5000 for her services in protecting the drug store. Just 
before the seizure in this suit, she gave the agreement to Mr. Converse, 
who burnt it. If Mr. Day had not succeeded, she was to use her influ- 
ence. She was to be paid out of the proceeds of the sale of the store, 
and, if that failed, she was to have no further claim on him. Day’s 
notes were a portion of the sale of the store. 

Alex. Dow testifies that he knew of a transfer or mortgage from 
Converse to Miss Helen Dewey of Converse’s interest in the drug store, 
to the amount of $5000, for her services in going through the lines 
and protecting the drug store, which, he understood, was under seizure 
by the Federals. He heard the agreement read. This was in March, 
1865. He understood that if Mr. Day failed, Miss Dewey was to use 
her influence with the commander. Mr. Converse told him, in August, 
1865, he had transferred a part of the notes to Miss Dewey, in payment 
of her claim of $5000. 

It is stated that Miss Dewey was acquainted with the commander at 
Bayou Sara, and several of the officers of influence at Baton Rouge. 
From this evidence it may be assumed that Converse agreed to pay 
Miss Dewey $5000 for her services in effecting the release of the storc, 
in case his partner failed ; but neither she nor any other witness says 
she rendered any such service. On the contrary, the property was 
released without any effort on her part, and hence she earned nothing 
under the alleged agreement, which was never completed. But the 
record leaves little doubt that Converse was the owner of the “ Day 
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notes” when he delivered them to Vance, in August, 1865, and that.the 
subsequent execution of notes and acts of sale between Stephen 
Dewey and Vance, and between the former and the plaintiff, was 
devised for the benefit of Converse. The Deweys evidently had no 
funds with which to purchase property, while Converse was endeav- 
oring to protect and make available the proceeds of his share in the 
Baton Rouge drug store, sold to his partner. His interest in the 
plantation in West Feliciana was about to be seized for debts of 
long standing, and bearing interest from 1851 to 1861, and was 
sold in the fall of that year. But just before it was seized, he moved 
all his stock, farming implements, cte., to the land purchased by him 
from Vance, where he superintended the erection of buildings and the 
preparation for making a crop, and where he moved himself i January, 
and his family, including Stephen and Helen Dewey, in July, 1866. 
The district judge was correct in declaring the title of plaintiff and 
that of Stephen Dewey, simulations, and the property to belong to A. 
P. Converse, and in dissolving the injunction sued out by her. 
Judgment affirmed. 








No. 1928.—Succession or B. p—E Maricgny—On Opposition of 8. W. 
WestMor_E to Tableau. 


A citation is good end sufficient if the copy of the petition accompanying it mentions the 
residence of the defendant, although it is not mentioned in the citation. 

A deputy clerk in the parish of Orleans is competent to sign a citation, without the absence or 
sickness of the clerk being shown, 


The dismissal of a suit for the non-appearance of the plaintiff ig uot an abandonment or 
voluntary discontinuance of the action. 


Citation on one obligor in solido wili interrupt prescriptivr as to al. 


PPEAL from Second District Court of New Orleans. Duvigneaud, J. 
I. E. Simonds, for opponent and appellant. Z. Bermudez, for 
executor, appellee. 

Lupe.ine, C. J. The claim of the opponent is resisted by the 
executor of the deceased on several grounds. The district court 
rejected the claim, on the ground that it was prescribed by the lapse 
of five years. 

The opponent contends that prescription was interrupted on the 
thirtieth of January, 1868, by the service of a citation on Mr. Marigny 
in person. The executor, on the other hand, claims that there was no 
interruption. 

First—Because the citation addressed to Mr. B. de Marigny does not 
mention the place of his residence. 

Second—It does not express the place where the office of the clerk of 
the court is held. 

Third—It is signed by the deputy clerk. 
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Fourth—The sheriff’s return shows that a copy of the citation, and 
not the original citation, was served on Mr. Marigny. 

The only one of these objections which seems to merit notice is the 
first, that the defendant’s residence is not mentioned in the cita- 
tion; the residence of the defendant is mentioned in the petition, 
% copy whereof was served on the defendant in person, with 
the citation, and a default was taken against the defendant before 
his death. We think the citation sufficient to interrupt prescription. 
12 La. 534; 17 La. 215; 10 R. 138, 119; 10 M. 155; 7 An. 240; C. P. 
183, 184, 185, 186, 

The executor further contends that even if the citation did interrupt 
prescription, the voluntary abandonment of his suit destroyed the 
effect of the citation. The cases cited by him establish that the dis- 
missal of a suit for the non-appearance of the plaintiff is not an aban- 
donment cr voluntary discontinuance of the suit. 7 An. 523, Norwood 
v. Devall; 14 An., Sheldon & Co. v. Reynolds. We think the principle 
is correctly decided in those cases. 13 An. 57; C. C. 3485. 

ut even if Marigny had not been cited, prescription was inter- 
rupted by the citation of Avigno & Gordon, obligors in solido, with 
Merigny, in a suit on the notes now sued on. C. C. 3517. 

It is therefore ordered and adjudged that the judgment of the 
district court be reversed; that the plea of prescription be overruled, 


and that the ease be remanded to be proceeded with according to law. 
It is further ordered that the appellee pay the costs of this appeal. 


On APPLICATION FOR REHEARING. 


Lupetina, C. J. An application for a rehearing has been made in 
this case, and we have been requested to decide the following ques- 
tions : 

First—-Whether or not a deputy clerk in the parish of Orleans can 
sign a citation, except in the absence or sickness of the clerk? 

Svecond—Whether the filing of an opposition to an account for the 
purpose of h-ving a claim recognized and ranked by the court, is not 
un abandonment of a former suit already pending in another court, in 

, the sense of article 3485, C. C.? 

To the first question, we answer that deputy clerks may sign citations, 
whether tho clerk be present or not. In 1821, Judge Martin said, 
“Clerks of courts have had deputies ever since the establishment of 
the American Government in this country, and the act of 1817 appears 
to have recognized such deputies. It seems to me too late now to call 
in question acts done by a deputy clerk.” Judge Mathews said, ‘‘I 
believe it may be laid down as an undeniable fact that the clerks of the 
different courts of the late Territorial Government were in the constant 
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habit of acting by deputy, wherever their convenience required it. 
The same practice has prevailed under the State Government, without 
its legality or propriety having been ever before called in question. It 
has then been a custom coeval with the American Government of the 
country, and even were we to allow that it originated in error, the 
maxim would then (if in any case) apply, communis error facit jus. 

“T am of opinion, with Judge Martin, that this custom has been sanc- 
tioned by the Legislature in the act (1817) relative to deputies ot 
officers of our courts.” 10 M. 156, 157. 

Article 782 of the Code of Practice sanctions this custom; and the 
act of 1857, relied on by the counsel for applicant, extends rather than 
limits the authority and powers of deputy clerks in the parish of 
Orleans: ‘That in the absence or sickness of the clerks of the several 
courts of the parish of Orleans, their respective deputies may sign all 
orders and issue all writs, which the clerks themselves may issue.” 
Acts of 1857, p. 155. 

We are of opinion that the opposition to the account was not an 
abandonment of the suit instituted in the Fourth Court, in the sense of 
article 3485 of the Civil Code. 

In regard to the third ground, that an indorser is not an obligor in 
solido, we did not decide that. In examining the record, we were led 
into error of fact, from the manner in which the note with the signa- 
tures of the parties to it was copied in the transcript. The names of 
all the parties—Gordon, Avigno and Marigny—were copied directly 
under the note, under each other, and we fell into error in supposing 
they were all makers. What was said on this point, however, was 
obiter, and was only suggested as an additional reason for the opinion 
rendered. 

The rehearing is refused. 








No. 2684.—Fatis, Hower & Co. v. Tooms & Powrtt. 


A witness on the stand can not be compelled to produce a private letter about which he is being 
interrogated, although it is alleged that it goes to show that the draft pleaded in reconven- 
tion does not belong to the defendants. 

Where suit has been filed and afterwards a transfer of the claim is made on the record to 
another party, the defendant, to enable him to plead in reconvention a draft accepted by 
the original plaintiffs, which he holds, must show that he acquired the draft before he 
received notice of the transfer. 


PPEAL from Fifth Judicial District, parish of East Feliciana. 
Posey, J. McVea & Hunter, for plaintiffs and appellants. McVea 
& Kilbourne, for defendants and appellees. 

TaLiaFERRO, J. The defendants, engaged in planting in the year 
1867, became indebted to the plaintiffs, who were their merchants and 
factors, in the sum of $1290, as stated in their account. A large portion 
of this account is made up of the usual plantation supplies necessary 
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in the making of a crop. Some disagreement having arisen between 
the parties, the plaintiffs, in the month of September of that year, took 
out a writ of sequestration, and caused the crop of defendants to be 
seized and taken possession of by the sheriff, and prayed judgment for 
the amount of the account, and that the crop be sold to pay the debt, | 
interest and costs. The defendants released the seizure by entering 
into bond, and answered by a general denial, and set up a reconven- 
tional demand of $1500 against the plaintiffs, for which they prayed 
judgment, with interest, etc. This answer and reconventional demand 
was filed in February, 1868, and afterwards, on the eleventh of October 
of the same year, the defendants again filed their plea in reconvention. 
limiting their demand, however, to $825, with interest specified, and 
describing their claim to be the amount of a draft drawn by one of the 
firm of Falls, Allison & Co., in February, 1867, upon and accepted by 
that firm, payable on the first of November ensuing, which draft the 
defendants averred they were the owners of. The firm of Falls, Howell 
& Co., it seems, were the successors of Falls, Allison & Co., the plain- 
tiffs. On the eleventh of October, 1869, Charles Pleasants intervened, 
claiming to be the owner of the debt for which the defendants were 
sued, ad he prayed judgment against them as in the original petition, 

The case was tried before a jury, whose verdict rejected two items 
of the account, and found in favor of the plaintiffs for the remainder, 


and allowed the defendants their reconventional demand, founded on 
the draft. 


From the judgment predicated upon the finding of the jury the 
plaintiffs appeal. 

The plaintiffs reserved two bills of exceptions during the progress of 
the trial; one to the admission of the reconventional demand, on the 
ground that it was not explicitly sct out, and that it came too late. 
The other was to the refusal of the court to order the production of a 
certain letter in the possession of a witness, concerning the contents of 
which the witness had been interrogated, and which, as alleged by 
plaintiffs, went to show that the draft pleaded in reconvention did not 
belong to the defendants. 

We do not see that these exceptions were well taken. The nature of 
the demand set up in reconvention was clearly set out, and in time to 
be passed upon in the decision of the case. The witness refused to 
produce the letter for the reason that it was a private one, in which, 
we think, he was properly sustained by the court. Besides, the con- 
tents of the letter, as they are represented by the plaintiffs, could have 
availed them nothing if the letter had been introduced, for the transfer 
of the draft scems clearly established, by the express authority of the 
owner of the draft to his attorneys to sell it, and the testimony of one 
of the plaintiffs that he bonght it. 

The solution of this controversy depends solely on questions of fact, 
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the most material of which is, had the defendants knowledge of the 
transfer of plaintiffs’ claim to Pleasants before they acquired the owner- 
ship of the draft? The evidence on this point is somewhat confused, but 
from the whole we are not inclined to adopt the view taken of it by the 
jury and the judge a quo. The authority given to the defendants’ attor- 
ney to sell the draft is contained in a letter written from Shelbyville, 
Kentucky, on October 9, 1868. The letter was received on the sixteenth 
of that month. The defendant says in his testimony that the transfer 
of the plaintiffs’ claim to Pleasants was first made known to him on 
the day the reconventional demand was filed, and this is shown to 
have been the twelfth of October, 1868. The letter is introduced to 
show the authority to sell. Defendant says that he owned this draft 
some weeks previous to the time the reconventional demand was filed. 
But here is a discrepancy in the facts. The statements of the defendant 
are at variance with the dates which he has to rely upon. ' We think 
these more to be depended upon than his memory, which may be in 
fault, and therefore conclude that he acquired the draft after notice to 
him of the transfer to Pleasants. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be so far amended as to reject the defendant’s recon- 
ventional demand, founded upon the draft for $825, and the interest 
claimed upon its amount, and that in all other respects the judgment 
be affirmed, the defendant and appellee paying costs of this appeal. 

Mr. Justice Howell recused. 








No. 2265.—Succession or Grorce Kaiser.—Craupet, Administrator, 
v. Tuomas Epwarps WILSON. 


A formal decree of a competent court, will protect the purchaser of property at probate safe, and 
he can not set up in defense, to a demand to comply with his bid, that there being minor 
heirs interested, the sale should have been authorized by a family meeting. Such defense 
if available at all, must be urged against the administrator’s tableau, 

PPEAL from Second District Court of New Orleans. Duplaniier, J. 
(acting.) Cotton & Levy, for appellants. Duvigneaud & Tissot, 
for appellees. 

Taviarerno, J. Wilson, the defendant, having become the pur- 
chaser at a probate sale of certain property of the succession of Kaiser, 
was proceeded against by the administrator in a rule to show cause 
why he should not be decreed to comply with the terms of sale. He 
answered : ’ 

First—That the necessity, conditions or terms of sale were not 
advised by a family meeting of the minor children of Kaiser. 

Second—That the debt for the payment of which the order of sale 
was obtained is not a debt of the succession or community, but one 
contracted by the widow of George Kaiser, individually, after the 
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death of her husband; that the other debts, which are the result of 
the administration taken by Claudel, the administrator, can be easily 
satisfied out of the revenues of the property. 

The tutrix of the minor heirs of Kaiser intervened, and joined the 
adjudicatee in his defense, alleging that the sale of the property was 
ordered without citation or notice to her as tutrix; that the debts to 
satisfy which the sale was ordered were debts of the minors, and for 
which they could only be sued in the proper court of the parish of 
Avoyelles, where they reside; that the debt of Claudel, the adminis- 
trator, if owing at all, is due by the intervenor and her prescnt 
husband, and not by the succession of Kaiser. 

Judgment was rendered against the defendant, ordering a compliance 
on his part with the terms on which he purchased the property. The 
defendant alone appeals. 

The defendant, we think, has failed to show sufficient grounds to 
release him from his obligation to comply with the conditions of the 
sale at which he became the purchaser of the property. The sale was 
made under a formal decree of the proper court, and according to the 
provisions of law. It has been frequently decided that under such 
sales the purchaser is protected. C. C. 2586, 2601; 6 R. 471; 1 An. 29. 

The objections set up by the defendant seem more properly mat- 
ters, which the heirs and others having an interest in the succession 
might urge upon the presentation of the administrator’s tableau. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts. 








No. 2785.—Srate, ex rel. D. M. SHarp anp D. GELLEN, v. JUDGE OF 
TUE SrxtH District Court FOR THE PARISH OF ORLEANS. 


A bill of exceptions, taken from the ruling of the judge dismissing an intervention, can not be 
examined on appeal from a final judgment between the original parties, and a writ of 
mandamus will not lie to compel the judge a quo to sign such bills. 

In an attachment suit, where the property attached has been sold, and the proceeds thereof are 
in the custody of the sheriff, a third party, on disclosing an interest that entitles him to 
appeal trom the judgment in favor of the attaching creditor, should bo allowed to do so on 
giving bond in an amount fixed by the judge. 

In fixing the amount of the bond, reference should be had to the amount of costs for which the 
third party appellant would be liable, together with the possible amount of damages in case 
of frivolous appeal. 

If a bond is tendered, which is not sufficient in amount, the judge should fix the amount. 

Tn case the judge refuses, the Supreme Court will, on application, fix the amount of the bond, 
and issue a mandamus directing the judge to grant a suspensive appcal. 


PPLICATION for Writ of Mandamus. Roselius & Philips and 
Hornor & Benedict, for relators. W. H. Cooley, Judge. 

IlowEtt, J. The relators allege that in the suit of Wm. Richard v. 
Lew. Lane et al., No. 1176 on the docket of the Sixth District, for the 
parish of Orleans, an attachment issued against the defendants, who 
are non-residents, and the property of relators was attached, and, upon 
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an ex parte order, was sold, and the proceeds, over seventeen thousand 
dollars, are now in the hands of the sheriff; that relators were made 
parties defendants in said suit, and the sale of said property from the 
defendants to relators asked to be declared fraudulent and simulated ; 
that the relators filed an answer to said suit, setting up ownership in 
and possession of said property, and praying that the same be restored 
to them ; that they obtained a commission and the delay necessary to 
take the testimony of witnegses in the State of Kentucky, but before 
the return thereof, on the expiration of the delay granted, the case was 
called for trial, when they moved for a continuance, on the ground that 
said delay had not expired, which motion was overruled, and the trial 
proceeded with; that the plaintiff, after he commenced reading his 
petition, moved to discontinue the case as to the relators, to which they 
objected that they were entitled to a restitution of their property ; 
but this objection was overruled, and relators were dismissed, to both 
of which ralings they reserved bills of exception, which were allowed, 
but afterwards the judge refused to sign them, on the ground that 
relators had no right “to take these bills, as the suit was dismissed 
as against them.” H 

_ The suit was tried as to the defendants in the attachment, and judg- 
ment rendered for over seven thousand dollars, with privilege on the 
property attached, being the property of relators. 

From this judgment relators, as third persons, asked for a suspensive 
appeal, upon offering a bond for five hundred dollars, which the judge 
refused, and they now ask for a writ of mandamus, directing said judge 
to sign the twg bills of exception and grant a suspensive appeal from 
the final judgment against the defendants, Lew. Lane et al. 

The judge answers that he refused to sign the bills of exception for 
the reason stated by the relators, that the suit having been dismissed 
as to them, they were no longer before the court as parties defendants, 
the plaintiff having the undoubted right to dismiss, as they made no 
reconventional demand, and: the prayer of their answer being respon- 
sive to the allegations of the petition; and that he refused the 
suspensive appeal for the reasons: First—That the petition of appeal 
presented by the relators, as third parties, disclosed no appealable 
interest in them, it not being shown that their interest exceeded five 
hundred dollars. Second—That the prayer of the petition for appeal 
was not in the form required by law, as it fixed the amount of the 
appeal bond and the return day, when the law imposed these duties on 
the judge. And, Third—The bond tendered was totally insufficient in 
amount, it being known to him that the costs already incurred were 
very large, a statement of which, exceeding three thousand dollars, is 
annexed to the answer. 

We think the judge did not err in refusing to sign the bills of excep- 
tion, as the rulings to which they were taken can not be reviewed on 

23 
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the appeal which the relators are seeking to take from the judgment 
against the defendants in the attachment. The judgment of dismissal 
is a final judgment, and if the relators are aggrieved by it, they can 
have it reviewed only on appeal from it directly, and not by bills of 
exception on appeal from another judgment against other parties. If 
an appeal had been taken from the judgment of dismissal, the judge 
should have signed the bill of exceptions taken to the refusal to grant 
a continuance ; but that bill would be useless without an appeal from 
the judgment of dismissal. © 

The reasons given by the judge do not, however, justify his refusal 
to grant the appeal asked for by the relators as third persons. 

First—The record clearly discloses an appealable interest in the 
relators ; for the plaintiff made them a party in order to annul the sale 
to them of property worth several thousand dollars. The dismissal of 
this portion of plaintiff’s demand did not change the nature of the 
sale attacked, nor obliterate the allegation or charge implying a sale 
and title. In this respect this case differs from that of the State, ex 
rel. Schwab, v. Judge of the Second Judicial District. 


Second—The form of the prayer for the appeal was not binding on 
the judge. The law makes it his duty to fix the amount of the bond, 
and name the return day, whether mentioned in the prayer or not. 
It was his right to correct these, if wrong in the prayer. A judge 
is not compelled to grant everything prayed for, or in the precise 
form asked. 

Third—As the record shows that the funds in controversy are in the 
court, the case is similar, in some respects, to that of the Fashion case, 
10 An. 345, and a bond for one-half over the amount of the judgment 
is not required. 

It is presumed that the costs in the lower court were secured by the 
plaintiff upon instituting his suit. If the relators, as third persons, 
should succeed on appeal, no judgment for any sum could be rendered 
against them, and for any costs which they might have to pay as 
appellants, they would have recourse upon the parties cast. If unsue- 
cessful on appeal, the judgment would be affirmed, and they, being 
third persons, condemned to pay only the costs occasioned by their 
intervention as appellants, that is, costs arising upon and after their 
petition for appeal, and also damages, if the appeal should be frivolous. 
In the cases in 4 An. 3, and 13 An. 417, the appeal was taken by parties 
to the suit, not by third pariies, who do not, by appealing, become 
liable for the costs in the original suit, any more than for the principal 
of the judgment. 

_ As above remarked, the sum mentioned in the prayer for an appeal 

did not bind the judge. The tender of a bond and petition evidenced 
the willingness of the relators to give a bond, and it was in the province 
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of the judge to grant an order fixing the bond in such cam as he might 
consider sufficient. 

Taking into view the amount for which judgment was rendered, and 
the possibility of a frivolous appeal, and the costs for which relators 
may be liable, we think a bond in this case for one thousand dollars 
sufficient. 

It is therefore ordered that the mandamus herein be made peremp- 
tory, and the judge a quo directed to grant a suspensive appeal to 
relators upon their giving a bond according to law for one thousand 
dollars, 


No. 2787.—SamMeE v. SAME, 


Howett, J. This is an application for a writ of mandamus directing 
the judge of the Sixth District Court for the parish of Orleans to grant 
the relators a suspensive appeal from the final judgment in the case of 
Enoch Smith & Whitney v. W. T. Lane et al., and is based on the 
same state of facts as that in the application of the same parties first 
described, and for the reason thercin assigned : 

It is therefore ordered that the mandamus herein be made peremp- 
tory, and the judge a quo directed to grant a suspensive appeal to 
relators upon their giving a bond according to law for one thousand 
dollars. 


No. 2786.—SAME v. SAME. 


IloweEtt, J. This is an application for a writ of mandamus direct- 
ing the judge of the Sixth District Court for the parish of Orleans to 
grant a suspensive appeal to the relators from the final judgment in 
the case of Wm. W. Fisher et al. v. L. H. Lane et al., the answer to 
which shows that the appeal had been granted prior to the issuance of 
the rule nisi from this court. 

The relaters have thus imposed unnecessary labor on this court, 
whose attention is due to those who have real cause for complaint. 

It is therefore ordered that the application be dismissed, with costs. 








No. 2723.—PH1Lttrie WIEDERECHT v. MICHAEL BIEGEL. 


Where the evidence of the plaintiff, as a witness, is negatived by that of the defendant, 
judgment will be given in accordance with the weight of testimony of other witnesses and 
the surrounding circumstances of the case. 


PPEAL from Sixth Judicial District, parish of Tangipahoa. Ellis, J. 
J. E. Wilson and R. & H. Marr, for plaintiff and appellee. 

T. G. Davidson, for defendant and appellant. 
TaLiArerRo, J. In this case suit is brought on a promissory note, 
made by Biegel, the defendant, in favor of the plaintiff, for $737, with 
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interest at eight per cent. per annum from date,. fifteenth of May, 
1868. The defense is, that the note sued on was given in renewal ot 
one, the consideration of which was Confederate money. The plain- 
tiff obtained judgment, and the defendant appeals. 

Suit was brought on the first note which the defendant gave the 
plaintiff. It was dated January 1, 1862, and made payable one year 
after date. This suit was compromised by the parties, in May, 1868, 
and the note now sued on given. The only evidence bearing directly 
on the consideration of the note first given, is that of the parties 
themselves, and, as not unfrequently happens where plaintiff and 
defendant confront each other under oath in a court of justice, their 
testimony is antipodal. In this case we think the scale, so nicely 
balanced, is turned in favor of the plaintiff, by facts stated by some of 
the witnesses, and from the fact, also, that the note sued on was given 
in a compromise of the previous litigation between the parties, and 
which might form a valid consideration. C. C., article 3045. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts, 








No. 2680.—B. F. Fort, Administrator, v. J. L. Deter anv J. C. Retry. 


An obligation to pay money to one of two persons named, on a day fixed, although it contains 
stipulations authorizing execution to issue in case it is not promptly paid at maturity, falls 
under the denomination of promissory notes, and is prescribed by five years. 21 An. 121. 
PPEAL from District Court, parish of East Feliciana. Posey, J. 

MeVea & Kilbourne, for plaintiff and appellant. Cross & Hardee 
and Race, Foster & E. T. Merrick, for defendants and appellees. 
Howe tt, J. This suit is brought on the following written instru- 
ment, designated a “bond” : 


“Isaac Wall, use of al. No. 221. ' 
v. Seventh District Court, 
John L. Delee. East Feliciana. 

On the first day of February A. D. 1862, we, John L. Delee, as 
principal, and Joseph C. Reiley, as security, promise to pay to George 
Williamson, attorney for the estate of Mrs. Elizabeth H. Dickson, 
deceased, or to his order, or to H. Skipwith, clerk of the Seventh 
District Court for the parish of East Feliciana, the sum of two thousand - 
four hundred and eighty-eight dollars and ninety-one cents, with 
interest thereon at the rate of seven and one-half per cent. from 
February 1, 1861, until paid, and the costs of protest of a certain 
draft drawn by said Delee, in favor of said George Williamson, for 
non-acceptance and non-payment. 

This bond is given after waiver of seizure and advertisement and 
delays and notices, and all the formalities consequent upon a process 
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of a fieri facias, and is intended by us to have the full force and bind- 
ing effect of a twelve months’ bond; and we further bind ourselves 
that in case of non-payment at maturity we will not resist a fieri 
facias issued upon this bond as a twelve months’ bond for and on 
account of any irregularities or want of formality in the drawing, 
making or taking of the same. 

Signed, sealed and delivered this twenty-seventh day of March, A. 
D. 1861, at Clinton, in the parish of East Feliciana, State of Louisiana. 

Witness: J. L. DELEE [Seal.] 

James W. Doy_e. JosePH C. Reriey [Seal.] 
Filed March 27, 1861. — H. Sxrewirts, Clerk.” 
Among other exceptions and defenses set up, the prescription of five 

years was pleaded, which the judge a quo sustained. 

The document was not given for the price of property sold by the 
sheriff on twelve months’ credit, but to prevent the issuance of an 
execution in the case of Wall v. Delee, and, if paid at maturity, to 
extinguish the debt evidenced by the judgment. It contains an uncon- 
ditional promise to pay a specified sum, on a day fixed, to one of two 
persons named, or to the order of one of them, and comes within the 
description of instruments mentioned in article 3505 C. C., and act of 
1852, as prescribed in five years. 6 An. 224; 21 An. 121. 

Judgment affirmed. 








No. 1503.—J. B. Sanarens & Co. v. H. M. TRUE et al 


Te goods of a sub-lessee on the leased premises are only liable to seizure for the rent that is 
past due, A lessor can not hold the sub-lessee for rent that is not yet due, unless he show 
an assumpsit of the lease. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 
E. C. Guillet and Collens & Wooldridge, for plaintiff and appellant. 
B. Egan and Cotion & Levy, for defendants and appellees. 

Wyty, J. The plaintiffs have appealed from a judgment dismissing, 
on a rule, the writ of provisional seizure sued out by them, under 
which the property of the defendant, H. M. True, was seized. 

They allege they leased to Benjamin F. Smith, by notarial act, their 
door, blind and sash factory, in the city of New Orleans, from the 
sixteenth of February, 1867, to the thirty-first of August, 1869, for the 
monthly rent of $250, evidenced by notes drawn to the order of and 
indorsed by H. L. Fulkerson, and payable monthly. ‘That on the 
eighth of June, 1867, or thereabouts, Benjamin F. Smith sold his said 
lease and interest to H. M. True, Esq., who took possession of the 
same on the same day, and has ever since carried on the business.” 

They sued Smith, the lessee and maker of the rent notes, Fulkerson, 
the indorser, and True, the occupant of the premises, in solido, for the 
whole amount of the rent under the contract of lease, to wit: $6500, 
of which onlv the sum of $250 was then due. 
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The prayer of the petition is for judgment for $250, the amount of 
the rent due, less $14 45, with eight per cent. interest from thirty-first 
of July, 1867, together with lessor’s privilege on the movables on the 
premises; also, for judgment against the defendants in solido for the 
amount of the rent notes to become due at the end of each calendar 
month, from the first day of August, 1867, to the thirty-first day of 
August, 1869, conditioned that execution do issue for the sum of $250, 
and interest at the expiration of each month due and unpaid under 
said lease. The petition also contains a prayer for a writ of provi- 
sional seizure, which was accordingly issued, and the movables of the 
defendant, True, found on the premises, were seized. 

As soon as the writ was levied, True paid into court the amount of 
the rent due, with interest and costs, and took the rule herein to have 
the provisional seizure set aside, and his property released. 

The principal grounds stated in the rule are, that there was no rent 
due, he, True, having paid into court the-amount then due; also, that 
his property was not liable to seizure for the debt of the other defend- 
ant, there being no privity of contract between himself and the 
plaintiffs and the other defendants. 

The question is, was the defendant, True, entitled to have his prop- 
erty under provisional seizure released, after paying up the amount of 
the rent due? This raises the question: What was the attitude of the 
occupant, H. M. True, to the lessors, the plaintiffs ? 

If he was merely a sub-lessee, or held under the lessee, Smith, 
without assuming or engaging to discharge the rent notes made by the 
letter, his liability to the lessor was only to the extent of his indebt- 
edness to the principal lessee, (C. C. 2676), and his movables on the 
leased premises were only subject to seizure for that amount. If he 
occupies this position in the case, the judge did not err in setting aside 
the provisional seizure. 

But if his position toward the plaintiffs was as they claim, to wit: 
having bought the lease from Smith, he assumed the payment of all 
the unmatured rent notes, undoubtedly the judge erred in dismissing 
the provisional seizure. 

After examining the evidence, we have arrived at the conclusion 
that the plaintiffs have failed to prove the assumption by H. M. True 
of the rent notes executed by the principal lessee, Smith. 

Not having assumed the unmatured installments for rent, his prop- 
erty was not liable to provisional seizure therefor. Having paid into 
court the full amount of the debt, interest and costs due for rent, the 
defendant, H. M. True, very properly demanded the release of his 
property from provisional seizure; and, in our opinion, the district 
judge did not err in setting aside the writ. 


It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 
Rehearing refused. 
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No. 1702.—J. B. Sanarens & Co. v. I. M. True et al. 


Where property has been provisionally seized, and it is afterwards ascertained judicially that 
it was not subject to the provisional seizure, the sheriff can not be held liable on account 
of the insufficiency of the security on the release bond given by the owncr of the property. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 

E. C. Guillet and Collens & Wooldridge, for plaintiffs and appellees. 

B. Egan and Cotton & Levy, for defendants and appellees. Hays & 
New, for Hays, sheriff, defendant and appellant. 

Wyty, J. Harry T. Hays, sheriff, has app«aled from a judgment 
making him personally liable for releasing on bond, without sufficient 
securities, to H. M. True, his property provisionally seized by the 
plaintiffs. In the case of the same title (No. 1503) just decided, we 
held that the property released was not liable to the provisional seizure 
under which it was held by the sheriff, and the writ was set aside. 

The sheriff, therefore, is not liable on account of the insufficiency of 
the sureties on release bond, given by the owner of the property. 

It is therefore ordered that the judgment of the court a qua be 
annulled, and it is ordered that there be judgment for the appellant, 
and that plaintiffs pay all costs. 

Rehearing refused. 








No. 1869.—J. B. SANARENs & Co. v. H. M. Trve et al. 


The sheriff can not be made liable for having released property, provisionally seized, without 
sufficient security, where it is shown by a judicial decree that the property released was not 
liable to the provisional seizure. 


PPEAL from the Fourth District Court of New Orleans. Théard, J. 

Hays & New, for the sheriff, appellant. Collens & Wooldridge, 

and Guillet & Murphy, for plaintiff and appellee. Fellows & Mills, and 
A. Robert, for defendants and appellees. 

Wrty, J. George W. Avery, sheriff, has appealed from a judgment 
rendering him personally liable for releasing, on bond, without good 
and solvent securities, to H. M. True, his property provisionally seized 
by the plaintiffs. 

In the case of the same title, No. 1503, just decided, we held that the 
property released to its owner, was not liable to the provisional 
seizure sued out by the plaintiffs, and the writ was set aside. It is 
then quite immaterial whether the bond, taken by the sheriff, on 
releasing the property to H. M. True, was good and sufficient; the 
plaintiffs having no claim on the property, have no interest in ‘the 
bond representing it. 

It is therefore ordered that the judgment appealed from be reversed 
and annulled, and it is ordered that there be judgment for the 
appellant; plaintiffs paying costs in both courts. 

Rehearing refused. 
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No. 2711.—M. Frank v. D. C. HARDEE. 


A purchaser of ral estate assumed the payment of certain mortgage notes as a part of the 
price. He afterwards obtained from the holder, by an instrument i 1 writing, an extension 
of the time of their payment. Held—That the extension of time of payment of tue notes 
by a contract in writing was not a novation of the notes and mortgage. 

The averments in an exception which has been taken as an answer to the merits, are judicial 

C admissions, which binds the party making them, and judgment may be rendered on such 
admissions, on motion, without « regular trial on the merits. 
PPLAL from Fifth District Court, parish of East Feliciana. Posey, J. 
Kernan & Lyons, for appellee. K. A. Cross and J. McVea, for 
appellant. 

Wyty, J. In 1865, the defendant bought from Mrs. Jewell a house 
and lot in Clinton, Louisiana, assuming, as part of the price, the 
payment of certain mortgage notes, bearing on the property held by 
the plaintiff, the original vendor. He subsequently came to an 
agreement, in writing, with the plaintiff, in which it was stipulated 
that after paying the balance due on one of the notes assumed by him, 
he was to have an extension of time on the other two, so as to make 
one-third thereof payable November 1, 1866; one-third November 1, 
1867, and one-third November 1, 1868; the plaintiff, however, was to 
retain the mortgage notes, and enter credit thereon as the installments 
were paid. 

The defendant failed to comply with his stipulations, and the 
plaintiff instituted this proceeding on the two mortgage notes to 
foreclose the mortgage, and to recover a personal judgment against 
him. 

The defendan# filed what he terms an exception, stating that the 
obligation, arising from his assumption of the notes had been extin- 
guished by novation; that by an agreement had with the plaintiff 
subsequent to said assumption, the nature of said debt had been 
changed by extending the terms of payment so as to make one-third 
thereof to fall due first of November, 1866, one-third first of November, 
1867, and one-third first November, 1868. On motion of plaintiff’s 
counsel, the exception was taken as an answer on the merits; the 
defendant then filed an amended answer, repeating the averments of 
the exception, and setting up equities in favor of recovery on his 
obligation, arising from his assumption of the mortgage notes. 

The plaintiff moved to strike out the allegations inconsistent with 
the exception, and for judgment on the judicial admissions contained 
in the exception taken for an answer. The court granted the order so 
far as to strike out the inconsistent averments, and proceeding to trial 
on the merits, gave judgment for the plaintiff. The defendant has 
appealed. 

An examination of the record has satisfied us that there is no merit 
in the defense. The agreement extending the time was no novation ; 
the averments of the exception taken as an answer, were judicial 
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admissions sufficient to entitle the plaintiff to judgment on motion 
without a regular trial on the anerits. They substantially admitted 
the liability of the defendant, but averred the extension of the terms 
of payment of the two notes till the first of November, 1866, first of 
November, 1857, and first of November, 1868. When the plaintiff 
moved for judgment in conformity to the terms averred by the 
defendant, there ceased to be any issue to be tried; it was too late then 
to ask for jury trial or set up new issues ; the court should have given 
judgment on motion. 4 R. 144; 5 R. 447; 4 An. 407; 11 An. 746; 20 
An. 137. We are satisfied that this appeal was for delay, and that 
there is no serious defense to the case. 


The plaintiff has asked for damages for frivolous appeal, and we 
think he should have them. 


It is therefore ordered that the judgment appealed from be affirmed; 
and that the plaintiff recover of the defendant one hundred and fifty 
dollars damages for frivolous appeal, and costs of both courts. 








No. 1866.—Emity L. Sairr, Tutrix, v. Tae Succession or ALEXANDER 
LessEPS—NoRBERT SOULIE, Intervenor. 

A contract between a planter and a factor or commission merchant, whereby the latter binds 
h mself to fu:nish the necessary supplies for the working of the plantation, not to exceed a 
specified amount, and to receive and sell the products of the place for the benefit of the 
planter, is a contract of agency on the part of the merchant, which terminates at the death 
of the agent. By the death of the agent, in such a case, the planter is absolved from all 
obligations to continue the contract, and the heirs of the agent are not bound on the contract, 
Sach an agreement is personal, and not heritable. 

Where the agent of a planter has died, and the surviving wife forms a commercial partnership, 
with third parties, who assume the contract of agency which was ternrinated by the death 
of the agent, it was held by the court that the rights of the heirs to the estate of their 
deceaged father became fixed at his death, and that the surviving wife, in her capacity of 
tutrix, could not bind their estate for liabilities of the new firm growing out of the contract 
of agency which terminated at the death of their fath: r. 


PPEAL from the Second District Court of New Orleans. Duvig- 
neaud, J. I. Castera and C. Hunt, for intervenor, appellant. P. 
H. Morgan, for appellee. 

TALIAFERRO, J. This suit was instituted by the plaintiff in her 
representative capacity of tutrix to her minor son, sole heir of her 
deceased husband, Edward Shiff, to enforce the payment of $15,294, 
with interest, by seizure and sale of certain mortgaged property belong- 
ing to the succession of Alexander Lesseps, deceased, and to Auguste 
Lesseps. 

Norbert Soulié intervened, averring that he is the owner and holder 
of notes against the succession of Alexander Lesseps and Auguste Les- 
seps to the amount of $46,201; that these notes are a part of the same 
series to which belong those held by the plaintiff, amounting to 
$15,294, and which she is aiming to enforce the payment of; that all 
these notes are of the same date, and their payment secured by a con- 

24 
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current mortgage. The intervenor alleges that from the proceeds of 
the crops raised on the plantations mortgaged he has not received his 
pro rata share as he was entitled to under the contract between the 
Lesseps (father and son) and Edward Shiff, the factar, in his lifetime, 
of the Messrs. Lesseps. He prays that the claim of the plaintiff be 
rejected, or at least greatly reduced, and that he have judgment against 
her decreeing that, in the event it should appear that plaintiff has any 
valid claim against the defendants, the same be paid over to him to the 
extent of $9067 93, with interest, ctc.; and in default thereof, that he 
have, out of the proceeds of sale of the mortgaged property, the said 
amount, which he claims to be due to him from the estate of Alexander 
Lesseps and Auguste Lesseps, if not recovered from the plaintiff. 

Auguste Lesseps also intervened, sustaining the position assumed by 
Norbert Soulié, and concluding with a prayer analogous to his. 

The defense is, that the claims of the intervenor, if valid, are 
founded on transactions between him and other persons, to which the 
minor was not and could not be a party; that if the intervenor have 
any just claim against the succession of Edward Shiff, hc must prose- 
cute it in the regular way; that he can not defeat the plaintiff’s right 
to proceed in the collection of the mortgage notes belonging to the 
minor by setting up larger claims under the same mortgage. 

There was judgment in the court below in favor of the plaintiff for 
the amount claimed, with an order that the mortgaged premises be 
seized and sold to pay the debt, interests and costs, and that the inter- 
vention be dismissed. 

From this judgment the intervenor, Souli¢, appealed 

We learn, from a pretty voluminous record, that in the early part of 
the year 1859, the Lesseps (father and son), to secure the payment of 
an indebtedness to Edward Shiff of a little more than one hundred 
thousand dollars, executed ninety-eight promissory notes, of various 
amounts, and maturing at different periods. The notes were drawn 
jointly and severally to the order of and indorsed by Auguste Lesseps, 
and their payment secured by mortgage on two sugar plantations near 
New Orleans. It was agreed that Edward Shiff should be the commis- 
sion merchant and factor of the mortgagors, to furnish the plantations 
with the usual and necessary supplies, not to exceed twelve thousand 
dollars annually, to sell the crops, and after first paying the expenses, 
to appropriate the net proceeds pro rata to the payment of the notes as 
they became due. Three crops only were thus appropriated—those of 
the years 1859, 1860 and 1861. Edward Shiff died in October, 1860, so 
that the crop of 1859 was the only one that he disposed of. 

After the decease of Edward Shift, a new firm was established, under 
the name of E. L. Shiff & Co. The business of the two plantations 
was carried on in the same manuer with the hew firm as it had been 
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conducted during the lifetime of Edward Shiff, and under the same 
contract. The new firm disposed of the crops of 1860 and 1861. 

The intervenor predicates his claim upon the hypothesis that the 
decease of Edward Shiff made no change whatever in the business 
arrangements entered into by him with the Lesseps, and consequently 
that his representative or heir continued to transact in his place and 
stead, the affairs of the two plantations, furnish them with supplies, 
sell the crops, and apply the net proceeds according to the stipulations 
in the written contract between the original parties. In other words, 
that the obligation entered into by Edward Shiff was heritable, and 
therefore obligatory upon the heir to execute it on the part of his 
ancestor. Article 1994 of the Civil Code declares that, ‘‘ Every obliga- 
tion shall be deemed to be heritable as to both parties, unless the 
contrary be especially expressed, or necessarily implied from the nature 
of the contract.” 

The obligation entered into by Edward Shiff seems clearly to have 
been one of agency on his part. Then, as mandatary, his contract was 
at an end at his death. C. C. article 2996. The Lesseps were no 
longer bound by that contract. Their obligation to pay their notes 
was not changed; they were, however, at liberty to select another 
agent to perform the functions exercised by Edward Shiff. They seem 
to have done this. They continued the business with E. L. Shiff & 
Cé., of which firm the widow of Edward Shiff, it appears, was a 
member. 

Auguste Lesseps, in his testimony, says: ‘‘ Mr. Shiff died in 1860, 
I came to the city and had a talk with Mr. Degruy on the subject. He 
said he would continue the same transactions as before; by transac- 
tions he meant selling the crops of the Monsecours plantation, and 
paying the notes due on the plantation. Mr. Degruy told me when 
the house of E. L. Shiff was formed that it did not change my position 
et all, and that I should ship my crops to them; that the house of E. 
LL. Shiff would always pay the notes given to the house of Edward 
Shiff & Co. and B. Soulé, the intervenor in this case, whenever they 
would have funds.” 

We are at a loss to see how the minor heir of Edward Shiff is bound 
by this agreement between third parties. His mother, in her own 
right and individually, was a member of the firm of E. L. Shiff & Co.; 
but as the natural tutrix of the minor, she was without right, if she 
had been so inclined, to involve the minor in the hazards and risks 
incident to mercantile adventure. To constitute a minor a member of 
a commercial firm is, we imagine, unusual; and certainly it could only 
be done legally upon the consent of his relatives, duly convoked in 
family meeting, and after mature deliberation and reasons assigned for 
it; and lastly, after the approval of the proper court, by a formal 
judgment sanctioning it. None of these proceedings were taken. C. 
C. article 348. 
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We are referred to the case of Ferguson et al. v. Thomas et al., 3 N. 
8. 76, as a parallel case with the one before us, and as sanctioning the 
ground taken by the intervenor. In that case Ferguson and Rich gave 
time to their debtors to pay certain bonds already due, on condition 
the debtors would, before a given time, furnish a certain amount of 
cotton to pay the bonds. Ferguson & Rich, under the agreement, were 
to ship the cotton, and when sold, to apply the proceeds to the payment 
of the bonds. Rich died before the delay expired, and the debtors, 
when sued on their obligation, plead that the contract was personal to 
Rich, who was represented by his mother and heirs. The court decided 
differently. It regarded the promise as merely to make a dation en 
payement, and saw nothing in the agreement which gave it the char- 
acter of a personal obligation. It said: ‘‘ An engagement to ship 
cotton may be performed by any one; the qualities of mind are not 
the leading consideration that induced the contract.” 

In the case under consideration, the agency was personal to Edward 
Shiff. The relation of the parties was that of planter and factor. The 
contract was that of mandate. It ceased at the death of the man- 
datary, and was not heritable. His minor son did not, by effect of law, 
become the mandatary of the Lesseps. If, by the agency of Edward 
Shiff, he became liable to the intervenor, the latter has the right to 
pursue his heir, who succeeds to his father’s succession incumbered 
with its obligations. If, through the agency of E. L. Shiff & Co., the 
intervenor has been deprived of his portion of the proceeds of crops 
destined for the payment, rateably, of the notes secured by a common 
mortgage, his recourse is upon that firm. Holding notes to be paid 
concurrently with those of the minor, the sale of the mortgaged 
property upon the application of the plaintiff, acting for the minor, 
can work him no wrong, and he can not prevent the enforcement of the 
minor’s rights. : 

From these considerations, we concur in opinion with the court 
below. 


It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts, 








No. 1798.—Sistey, Guion & Co. v. FERNIE, BrotHers & Co. 


An appeal will not lie from a final judgment until it is signed by the judge. 


PPEAL from Fourth District Court of New Orleans. Théard, J. 
Campbell, Spofford & Campbell, for plaintiffs and appellees. El- 
more & King, for defendants and appellants. W. W. Handlin, for 
curator ad hoc. 
Wrty, J. This is a proceeding against the sureties on a twelve 
months’ bond given for the purchase of the property attached in suit 
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No. 1707 of the same title as this suit, which property was sold on 
twelve months’ credit, on the order of court, pending the litigation in 
said attachment suit. 

The judgment appealed from is not an interlocutory order, which 
need not be signed; it is a final judgment, and is incomplete without 
the signature of the judge. Our attention is called to the fact that it 
is not signed. The judgment is inchoate, and the appeal premature. 
20 An. 500, 511, 583. 

It is therefore ordered that the appeal herein be dismissed, at 
appellant’s costs. 








No. 2584.—S. Brov et al. vu. Wipow P. P. Becnet et al. 


A purchaser of land, slaves and movables may avoid that portion of the contract for which 
slaves formed the consideration, by showing the relative value of the land, slaves and mov- 
ables at the time of the sale. 

In determining the relative value of the land, slaves and movables at the date of the sale, the 
estimate placed upon them by the assessors, for the year previous to and the year following 
the sale, should be taken as a basis, rather than the estimate of witnesses made ten years 
thereafter. 


PPEAL from Fourth Judicial District Court, parish of St. Charles, 
Beauvais, J. Maurice Berault, for plaintiff and appellee. 2R. King 
Cutler, for defendant and appallant. 

Wy ty, J. This case was remanded to ascertain the relative value 
of the slaves and other property sold to the defendants, and the 
amount, if any, for which the defendant, Mrs. Becnel, is liable for 
property other than slaves. See Brou v. Becnel, 20 An. 254. 

The district judge, on the trial, came to the conclusion that the 
slave consideration was one-third the total amount of the purchase 
price of the land, slaves and movables, and rendered judgment accord- 
ingly. The defendant, Mrs. Becnel, has appealed. 

That a debt, part for slaves and part for land and movables, may be 
apportioned, and can only be enforced for that part of the considera- 
ration which was not slaves, we regard as no longer an open question. 
Sandidge v. Sanderson, Soniat v. Patrick, and other decisions of this 
court rendered recently. 

Indeed, the correctness of the ruling of the court, in this regard, is 
not questioned by the parties to this appeal. 

The matter now presented for consideration is a question of fact. 

What was the relative value of the slaves compared to that of the 
land and movables, at the time the debt was contracted ? 

The evidence of the witnesses is conflicting; those offered by the 
plaintiff fix the value of the land and movables far beyond that of 
the slaves, while those offered by the defendant make an estimate to 
the reverse. 

We find in the record an abstract of the assessment of the property 
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in 1857, while it belonged to Mrs. Brou; also, an extract of the assess- 
ment roll of 1859, made after the purchase by Mrs. Becnel. By the 
former it appears that the total valuation was $46,300, of which $25,- 
£00 was estimated as the value of the slaves; by the latter assessment 
roll it appears that the total valuation of the property was $44,200, 
of which $23,350 was estimated as the value of the slaves. 

We also find the tax receipts for 1859 and 1860 showing the aggregate 
valuation of the slaves, land and other property, fixing the value of 
the slaves in each instance at $23,350, and that of the other property 
at a less sum. ‘ 

The sale occurred in 1858; the assessors’ valuations, the year before 
and the two years succeeding the sale, in our opinion, fix a better 
standard to ascertain the relative value of the two classes of property 
than the conjectures of the witnesses, or their conflicting opinions, 
which we find in the record, and which were given nearly ten years 
after the sale of the property. 

A careful examination of the evidence has brought us to the conclu- 
sion that the relative value of the slaves, at the time the contract was 
made, was equal to that of the land and movables, and as thus appor- 
tioned, the debt can be enforced. 

The defendant, Mrs. Becnel, is therefore entitled to claim an 
abatement of one-half of the amount for which she was originally 
liable. 

It is therefore ordered that the judgment of the court below be 
annulled, and it is ordered that the defendant, widow P. P. Becnel, be 
condemned to pay the petitioner, Seraphin Brou, the sum of $2865 72, 
with eight per cent. per annum interest on the sum of $953 22 from 
the nineteenth of January, 1864, till paid, and on the further sum of 
$1912 50 from the nineteenth of January, 1862, till paid; that she be 
also condemned to pay the petitioners, E. Rochereau & Co., the sum 
of $1400, with eight per cent. per annum intcrest thereon from the 
nineteenth of January, 1862, and $1 874, costs of protest; thatshe be also 
condemned to pay the petitioner, Pierre Maspero, the sum of $1325 00, 
with eight per cent. per annum interest on $662 50 from the nineteenth 
of January, 1859, till paid, and on the further sum of $662 50 from 
the nineteenth of January, 1860, till paid, and also $1 50 costs of 
protest ; that she be also condemned to pay the petitioner, Dransin 
Barthelmy Macarty, the sum of $662 50, with eight per cent. per 
annum interest thereon from the nineteenth of January, 1861, 
till paid, and the further sum of $4 25, costs of copies of notarial acts. 
It is further ordered that the vendor’s privilege and special mortgage 
be recognized as taking effect from the twenty-second of January, 
1858, on the property deseribed in the act of mortgage, and that the 
same be sold according to law, to pay the petitioners respectively the 
amounts stated in this decree. It is further ordered that the plaintiffs 
pay coc‘s of this appeal, and that the defendant, Mrs. Becnel, pay 
costs of the court below. 

Rehearing refused. 
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No. 1416.—Mary JANE Stinson, wife of Joseph Stinson, v. Mrs. V. O. 
LELIEVRE et al. 

Where three lots of ground lying contiguous to each other in the city of New Orleans, 
designated as lots Nos, 1, 2and 3, have been specially mortgaged to secure a debt, and it is 
shown that lots Nos. 1 and 2, of the series, are incumered by prior mortgages, and are 
entirely covered by a building used as a hotel, and thit lot No. 3 forms the yard for the 


hotel, lot No. 3 can not be s2ld separately from that of Nos. 1.nd 2 for the benefit of the 
mortgage for which all three stand pledged. 


Awtes from Sixth District Court of New Orleans. Leaumont, Judge 
of the Fifth District Court, presiding. Alexander T. Steele, for 
plaintiffs and appellants. J. Ad. Rozier, for defendants and appellees. 

Wyty, J. The plaintiff purchased from Mrs. Jeter certain lots of 
ground and improvements, at the corner of Camp and South streets, 
fronting on Lafayette Square, known as lots one, two and three, the 
first two being covered by the building called the ‘“‘ Park Hotel,” and 
the third being the yard of that building on which its side windows 
and doors open. 

Mrs. Jeter mortgaged all three of the lots prior to the sale, describing 
them separately in the act. The defendants foreclosed this mortgage, 
via ordinaria, and the writ of sale commanded the sheriff to seize and 
sell the property described in the act. He, however, only seized lot 
No. 3, and advertised it for sale when the plaintiff enjoined the sale 
on the ground that at the time of the execution of the mortgage, and 
ever since the lots were and have been used as one property, to wit: 
a hotel, and the lot seized could not be sold separately without impair- 
ing the value of the property. 

The court dissolved the injunction, and gave judgment, in solido, 

against the plaintiff, and her security on the injunction bond, for 
$1591 65 damages, $250 attorney’s fees and costs. The plaintiff and 
her surety have appealed. 
_ The defendants contend that, as the lots are described separately in 
the act of mortgage, as the first two are covered by a prior mortgage, 
and as they originally had separate owners, although contiguous, they 
are, in fact, separate properties; and that, under their mortgage 
rendered executory against all three of the lots, it is not irregular and 
improper to seize and sell lot No. 3, separately from the other two. 

The plaintiff, on the other hand, insists that all three of the lots are 
one property, and that the seizing creditor can not legally sell lot No. 
3, the yard of the house, as a detached property, but must sell all or 
none. The question presented seems to be one of fact. 

We find in the record the following admission, to wit: ‘‘ The 
building called the Park Hotel covers lots | and 2, or the whole of. said 
lots 1 and 2 are under a roof, and they have windows and doors opening 
on lot No. 3, and have no other yard except lot No. 3.” It appears to 
us that a hotel could not well be conducted without a yard; and as the 
lot seized is admitted to be the only yard of the building, and that 
upon which the doors and windows open, it must necessarily be an 
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injury to detach it from the other lots by selling it in the manner 
attempted by the defendants. 

Under the admissions in the record, we regard all three of the lots 
as one property, designed for the building and yard of the hotel, and 
that they can not legally be sold separately under the mortgage of the 
defendants. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and that the defendants be perpetually enjoined from 
selling the mortgage premises separately and contrary to the writ 
of sale. It is further ordered that the defendants pay costs of both 
courts. 


Mr. J. Ad. Rozier made the following argument on application for 
rehearing : 
I. 


LAW OF THE CONTRACT. 


a agreements having the effects of laws upon the parties, none 
but the parties can abrogate or modify them. Courts are bound to 
give them legal effect, according to the true intent of all the parties. 
C. C. 1940. Absolute ownership gives the right to enjoy and dispose 
of one’s property in the most unlimited manner, provided it is not 
used in a way prohibited by laws or ordinances. C. C. 483. Indivi- 
duals have the free disposal of the property which belongs to them, 
under the restrictions established by law. C.C. 476. The owner has 
the rights of usus fructus and abusus. Having the control of them in 
the most absolute manner, he can alienate it, in part or in whole, he 
can modify or change completely the form, the destination and the 
mode of enjoyment, renounce or abandon it; these are attributes so 
essential to the right of property that he could not renounce that 
right. Demolombe Distinction des Biens, vol. 1, p. 460. 

It would be idle to enter into inquiries as to whether the owner 
acted judiciously or not, since his control is absolute, including the 
right to abuse; we must necessarily limit ourselves to the ascertain- 
ment of what law the parties have made unto themselves. The 
evidence of the contract in this cause is to be found in the authentic 
act of mortgage. Parol evidence can not be admitted against or 
beyond what is contained in the act. C. C. 2256. We must neither 
add nor retract, otherwise it would permit parties to set up a verbal 
mortgage which would infringe the disposition of the Code, “ No proof 
can be admitted of a verbal mortgage,” 3272. A written instrument 
being of the essence of a mo . In this case it is pure and simple. 
Under the division, first, of the act, the lots Nos. one and two are 
described in the aque composed within Girod, Camp, St. Mary street 
and South street, Lafayette Square, described by Nos. one and two, on 
a plan drawn by Forstall, with the buildings and servitudes appertain- 
ing, known as the Florance House, and under that of second, is 
described, separately, under the denomination of a certain lot of 
ground, designated on a plan referred to, having the privilege of using 
in the rear a corridor three feet wide, opening on Camp street, which 
is reserved for the use and berefit of the lots one and two and No. 9, 
on said plan. 

The dimensions of each lot is stated to be twenty-five feet by a depth 
of eighty-seven feet, except lot No. three, depth ninety feet. Observe 
the word certain, which means a specific, determinate, independent 
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lot from Nos. one and two. The same word is not used with respect to 
the other two lots, for the intention was to hold these lots as one entire 
property, for the evident reason that one house stood on both Mark, 
nothing is said in division second about the Florance House. 

Had the intent of the contracting parties been to make the three 
lots one entire thing—a unity—the description would run thus: “A 
certain lot composed within the square idendiy named) with eighty- 
seven feet front on Camp street, and seventy-five tront on South street, 
Lafayette Square,” and ninety teet deep on the west side. 

The mortgage imposed on lot No. three, by the terms of the act, is 
pure, simple, absolute—hoe serrabitur, hoc pro cauto habendum est. 
The mortgagor is thus irrevocably bound, likewise his heirs and assigns. 
It is thus that you must always revert to the source and cause of the 
contract to determine the mode of execution, and that at the time of 
the formation of the contract, in order to ascertain the extent of the 
obligation. Proudhon des Personnes, vol. 1, p. 44. The mortgagor after 
this is no longer free—mutation of right has taken place—the vinculum 
juris is created, at the instant of the signing of the mortgage act. The 
destination of the things can not be changed—you can not afterwards 
create a princ:pal, nor change an accessory. Nemo potest mutare con- 
silium suum, in alterius damno, nor create a servitude. 

It matters not whether the lot No. three, at the time of the contract, 
was an accessory of Nos. two and three—there is nothing in the act 
adverting to this. No instrument of writing recorded even alludes to 
it—verbal testimony is inadmissible—if any ambiguity, the interpreta- 
tion is against the stipulating party—verba intelliguntur contra profer- 
entem, obscuritas, pacti, no cet venditori quia potest integra apertius 
dicere. 

The lots Nos. one and two were plastered over with enormous mort- 
gages, especially to the Citizens’ Bank, 421 shares of the capital stock, 
for millions (we will give details), and other special. mortgages, heavy 
in amounts, at the time the mortgage was executed by Mrs. Jeter to 
Widow O. Lelicvre & Co. (see act of mortgage), and therefore if the 
lot No. three was to be tacked on, made indivisible, appttrtenant to 
the other two, a sine qua non that the mortgagee should be enjoined 
from selling unless the three lots should be sold in block, we can 
readily conceive that Widow Lelievre & Co. would have held on to 
their money. 

In truth and in fact, the mortgagors in this very case did obtain their 
money by holding out the inducement that the lot No. three, being 
separate and distinct property from the other two lots, a first special 
mortgage on lot No. three would present the best security, inasmuch 
as it would sell better if sold detached trom the other property, 
being more valuable to any one who held the other, and thus she 
could sell the lot No. three to advantage and get her money promptly 
and surely. 

Merlin, vol. 14, Uypotheque, p. 126, that in these divers cases the 
hy pothecary creditor has a right in law to make sale of the whole or 
ot a portion of the immovable properties mortgaged, and to exact the 
payment of the totality of his debt, if they be sufficient. . 

in 3 La. 433, Gaiennie v. Questi, “the mortgagor can not complain 
that only part of the premises were seized, though he might object 
that this part was more than sufficient to satisfy the. debt.” A mort- 
gaged square éan be svuld in lots. Planche v. Gravier, 6 N. 599. 

Even if lot Ne. three, at the time of the mortgage was indispensable 
for the utility of the hotel, there being no other yard, still the mort- 
gagor had a right to dismember it. But where is the evidence that the 
hotel could not be kept without this yard? On the contrary, we find 
that the three lots are entitled to the use of an alley or corridor, in 
common, three feet wide, opening on Camp street (28), and that lot 


25 





194 SUPREME COURT OF LOUISIANA, 


Mary Jane Stinson v. Mrs. Lelievre et a’. 








No. three is deeper than the others. The corridor was sufficient for 
the hotel. As to the opening ot windows on lot three, it is not recog- 
nized by the act of mortgage, and even if it could be shown that the 
owner had established a use on a particular part of his property in 
favor of another, still he had a right to mortgage and extinguish any 
euch servitude. The intention to create a servitude for the respective 
roperty will not suffice when such intention is not carried into effect. 
Bee Gottschalk v. De Santos, 12 An. 475. The court says: ‘ Neither 
was there anything said expressly about this servitude in the mortgage 
of the three lots, nor in the sheriff's sale to Lanouse when a title was 
made to him, after they had been sold to satisfy the mortgage, as then 
the alley way was not expressly mentioned in the mortgage ; unless it 
is considered an apparent servitude, it was not necessarily one of the 
dependencies or appendages of the lots, and could not have been mort- 
ged with them, and consequently was not sold by the sheriff to 
eeees, who could have no greater rights than Lambert, the mort- 
gagor.” Ib. 475. 

Moreover, it being clear that there was no servitude at the time of 
the mortgage, the textual provision of the Code, 947, is. applicable 
here: ‘* An estate being mortgaged does not prevent the owner from 
establishing servitudes on it, saving always to the creditor the right of 
demanding his debt, if the establishment of servitude depreciates the 
value of the estate, or of causing the estate to be sold as free from all 
servitudes. If Mrs. Jeter, or her vendee, after she mortgaged the 
property to Widow Lelievre & Co., created servitudes on the proper- 
ties, she, as a creditor, has the right to sell it as free from all servitudes. 
Mortgage is a quasi alienation. Citizens’ Bank v. Armor, 11 An. 468. 

But the plaintiff does not contend that there were servitudes on the 
lot No. three in favor of lots Nos. one and two; she merely sets up 
that the three lots would sell better in block; see her petition (1); 
that the whole properties were one. If so, then all servitudes were 
extinguished by confusion. C. C. 779. 


II. 


ImposstBILitTy oF SeLtinG Lots Nos. 1,2 anp 3,1n A BLocK, OWING TO 
THE C1T1ZENS’ BANK STOCK MurTGAGE AND OTHER CONVENTIONAL 
MORTGAGES. 


The plaintiff, in injunction, alleges that the judgment of Widow O. 
Lelievre & Co. is secured by special mortgage on property worth ten 
times the whole amount they claim; (3); it was incumbent on her to 
prove it; she did not even make any proof at all as to the value of 
these lots; the onus probandi was on her, more especially as the 
defendant in injunction proved the enormous amounts of incumbrances 
on lots Nos. one and two. The very first conventional mortgage on 
the two last mentioned lots (not on No. three) was one in favor of the 
Citizens’ Bank, to secure $31,500, interest and costs, in the capital 
stock of said bank, passed before Seghers, notary, eleventh February, 
1837, (23), by Florance and Mrs. Jeter, who purchased from Florance, 
on the twenty-third February, 1853, (22, 23.) 2d. A special mortgage 
by Mrs. Jeter, to secure $16,350, interest and costs, per act notarial, 
thirtieth April, 1857. 3d. The special one granted by Mrs. Jeter, on 
the clevénth of March, 1859, to secure $13,500, interests and costs; 
making a total of $61,350, without computing interest, which, if added 
to the above, would exceed one hundred thousand dollars. Now, 
plaintiff alleges that the three lots were worth ten times the amount 
uue Widow 0. Lelievre & Co. What is that amount? Principal and 
interest, $7480. We see, then, by his own admission, that the three 
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lots were greatly under her own valuation, by much more than even 
forty thousand dollars. . 

But this is not all; she ignored that there were 421 shares, of one 
hundred dollars each, of the capital stock of the Citizens’ Bank, secured 
by mortgage on these lots Nos. one and two alone. By section twenty- 
eight of the charter of this bank, all the properties mortgaged to said 
bank, as aforesaid, are preserved as a pledge for the final payment of 
the loan of twelve millions of dollars made by said corporation, until 
the final payment of all and every the bonds issued as aforesaid. The 
court knows, and is bound to take judicial cognizance of the fact, that 
only seven millions of these bonds were negotiated by the bank. The 
amount now due by the Citizens’ Bank on her bonds is four millions four 
hundred and thirty-six thousand sixty-six dollars ; and every foot of 
soil mortgaged to the bank, as aforesaid, is liable (including lots one 
and two) to secure the payment of these millions of dollars. 

Would the court force us to advertise these three lots in a block, 
incurring costs?) Now, how could the properties be sold in a block ? 
Suppose the purchaser bid, at the sheriffs sale, a price for the whole, 
could you say what portion of the price he considered he had given for 
lot No. three? The ascertainment of this would be indispensable, so 
as to know what amount of the price should be apportioned to tho 
extinguishment of the first special mortgage on lot No. three. What 


mode could be devised to figure it out? None. The law provides 
none, 


Il. 
DE NON ALIENANDO PACTO. 


In the act of mortgage by Mrs. Jeter to Widow O. Lelievre & Co., 
“she promises and binds herself not to sell, alienate, mort, or incum- 
ber the same (the mortgaged properties) to the prejudice of the present 
act.” 

The purchaser and third possessor is not entitled to notice of the 
proceedings to enforce the mortgage containing the said pact. Smith 
v. Nettles, 13 An. 241; 8 An. 58; 9 Rob. 69, ete. 

Mrs. Stinson, curatrix, was not a party to these proceedings; she 
had no right to interfere. The execution of the judgment and mort- 
gage, according to the contract, was a matter solely against Mrs. Jeter ; 
she alone could enjoin or interfere with the proceedings under the 
writ. The injunction, on this ground alone, should have been dis- 
missed, 


Iv. 
MILITARY AUTHORITY. 


General Sheridan was in command of the Fifth Military District, 
under the reconstruction laws. He permitted lot No. three alone to 
be sold, and gave his authorization to the sheriff therefor. In Hum- 
phrey v. Brown, 19 An. 158, relating to a seizure of property under a fieri 
facias issued by a State court, it is laid down that the military order 
issued by him was paramount authority. In fact, he created judges, 
and by the section three of the act of Congress, 1866, “ An Act to 
provide for the more efficient government of the rebel States,” it was 
made his duty “to protect all persons in their rights of person and 
property, etc., and all interference under color of State authority, with 
the exercise of military authority under the act, shall be null and 
void,” 
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V. 


PLAINTIFF NO INTEREST IN THE INJUNCTION; EVEN IF SHE HAD, DID 
NOT COMPLY WITH THE REQUISITES OF THE LAW. 


Having shown the pretensions of plaintiff unfounded, in toto, need. 
we say that she sued out the injunction only the day before the prop- 
erty was advertised to be soid. She had made no opposition to the 
advertisement or the appraisement, and took no action in court adverse 
to the proceedings of the sheriff. By article 649 C. P., the debtor loses 
the right of pointing out to the sheriff, if he allows the sheriff to execute 
the writ and advertise for sale the goods seized, without exercising the 
right, if she had any right, she thus waived it. 

Her intention was merely to hinder and delay. Her husband pur- 
chased the property of Mrs. Jeter, but has never paid her, as we find in 
the certificate of mortgage that he granted a mortgage to his vendor to 
secure the enormous sum of $80,352 90 on the properties hereinbefore 
referred to. Can she even be termed a nominal party? No, an inter- 
meddler, without the remotest possibility of its inuring to the benefit 
of any one. We further see a long list of judicial mortgages against 
her husband, amounting to $9,197 principal, add interest, which would 
be more than double the amount Mrs. Stinson even figures, as one of 
these debtors. See pages 19, 20, 21, filled with the recital of them. 

Here arises an important matter as to these judicial mortgages! 
They could not be extinguished unless the Citizens’ Bank, holding the 
first conventional mortgage, sold the lots one and two, on which alone 
stood this mortgage, which could alone rid the property of these 
mortgages. Widow Lelievre & Co., by selling the three lots in block, 
could not remove these incumbrances from the properties one and two. 
We humbly submit that the purchaser’s title would be defective—no 
bid would have been made. This, then, is another grave reason why 
Widow Lelievre & Co. could not sell in block the three lots. 


Judgment of this court can not be executed since the appeal was 
heard in this cause, (for it has been a long time under advisement) the 
Citizens’ Bank has foreclosed her stock-mortgage, (the first conven- 
tional one), and the lots one and two were adjudicated to the said bank 
on the seventh day of September, 1868, for the sum of twenty-five 
thousand one hundred dollars. (See certified copies of these proceed- 
ings, annexed to this petition, and made a part hereof). It thus 
appears that the bank is the only party that is benefitted, and that 
other mortgaged creditors, whose mortgages by the fact of the sheriff’s 
ga extinguised, receive nothing, and the absolute title is now in the 

nk. 

be judgment of this court, under any circumstances, is now imprac- 
ticable. 

Farther, the appeal being only devolutive, Widow O. Lelievre & 
Co. have executed their judgment and foreclosed their mortgage on 
lot No. 3, and having purchased it, they have sold it to a third party. 
— “i of sheriff and acts of sales hereunto annexed and made a part 

ereof ). 

The actual results prove conclusively that the positions we took and 
are still contending for, we humbly submit, were and are correct, and 
that the assertion we make, in saying that the plaintiff in injunction 
had not the remotest possibility of an interest in the sales of the 
properties, as above demonstrated. 


_ The enormous mortgages on the lots one and two made it an evident 
impossibility for Widow O. Lelievre & Co. to sell the property in block. 
There was only one course to be pursued on their part ; otherwise it 
would be a forfeiture of their rights under their first mortgage on lot 
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No. one. According to the law of the contract, they exercised their 
rights ; any other construction, we submit, impairs the obligation of 
contracts. 

As will be seen in the proceedings of foreclosure, Mrs. Stinson, 
through her attorney, on the twenty-fifth of February, 1868, made the 
following agreement: “ Please stay execution for sixty days, and 
if Mrs. Stinson has not then satisfied the bank, you will continue 
the proceedings to sell the Florance Verandah Hotel.” (18.) Is this 
not a ratification of the sale of lots No. one and two of the lot No. one, 
and consequently an abandonment of the appeal herein? If correct, 
this court should dismiss this appeal. The agreement then, also, that 
Mrs. Stinson could not even satisfy the first mortgage on lots Nos. one 
and two. We would suggest that in questions as to the mode of 
execution of a judgment, the ruling of a lower court should not be 
interfered with, unless clearly erroneous. 

Rehearing refused. 








No. 1979.—LAvuRENT UTER v, FELIx DuMONTEIL. 


Where no bills of exception nor assignment of errors are attached to the record, and the 
appellant has filed no brief in the case, damages will be given the appellee ior frivolous 
appeal. 


PPEAL from Seventh District Court, parish of Orleans. Collens, J. 
Duvigneaud & Tissot, for plaintiff and appellee. A. Pitot, Jr., for 


defendant and appellant. 

Wrty, J. The plaintiff alleges that in the month of August, 1867, 
he entered into a contract with defendant, F. Dumonteil, whereby he 
obligated himself to put up and set in back settings and gilt moldings, 
ete., in the confectionery establishment and ice cream saloon of the 
defendant, certain French looking glass plates, enumerated and 
detailed in the account annexed to the petition, for the price of 
$2047 50; that by the agreement, he was to import said French 
looking glass plates, back settings, moldings, etc., and put them up 
in said establishment from the twentieth of September to the first of 
October, 1867; that he made the said necessary importations to fulfill 
his engagement, and in due time notified the defendant of his readiness 
to commence and fulfill his part of the agreement ; that the defendant 
requested him to postpone it till the latter part of September, and he 
postponed it from month to month, at his request, until the eleventh of 
July, 1868, when he informed him that his orders had been executed, as 
he had notified him several times, and that he had always been, and 
still was ready, to put up the looking glasses in accordance with their 
contract; that the defendant failed to comply with his part of the 
contract, after being put formally in mora. The defendant pleaded 
the general denial. The court gave judgment for the plaintiff for the 
amount claimed, and the defendant has appealed. 

The appellant has furnished us with neither a brief nor an oral 
argument in support of his defense. 
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An examination of the record has satisfied us that the averments ot 
the plaintiff are fully established by the evidence, and that there is no 
crror in the judgment. He has asked for damages for frivolous appeal, 
and they should be awarded him. 

It is therefore ordered that the judgment appealed from be affirmed, 
end that plaintiff recover of the defendant one hundred and fifty 
dollars damages for frivolous appeal. 


No. 2724.—Wiiu1am D. Biren v. WiLtiAM S. BATEs. 


After prescription has accrued, parol evidence is inadmissible to establish an interruption. 
Acts of 1858, No. 208, section 4; 20 An. 293. 

In a proceeding under an order of seizure and sale the sheriff must give notice three days 
before he makes the seizure. Seizure first and notice afterwards is irregular, and will be set 
aside on appeal. 

A sale of property by the sheriff, without giving notice to the seized debtor as required by law, 
is a nullity, and conveys no title whatever to the purchaser. 


PPEAL from the Sixth Judicial District Court, parish of St. Helena, 
Ellis, J. George H. Penn, for plaintiff and appellant. McVea ¢ 
Ilunter, for defendant and appellee. 

TaLiAFerRO. J. This action is brought to rescind an order of 
ceizure and sale. It seems that the defendant, Bates, being owner and 
holder of two promissory notes drawn by plaintiff on the fifteenth of 
December, 1857, payable respectively in one and two years after date, 
and secured by mortgage on two small tracts of land, took out an order 
of seizure and sale, under which, in December, 1867, the land was sold, 
and Bates became the purchaser. Birch now sues to rescind the sale 
and to recover the property. The defendant had judgment in his favor 
in the court below, and the plaintiff has appealed. 

The grounds of the action are that the notes were prescribed at the 
time the petition for the order of seizure and sale was presented; that 
no notice of the order was served upon him; that during the time the 
proceedings were going on by which his property was sold, he was 
absent from the State, and had no knowledge of them, and could make 
no defense. <A series of credits, mostly of small sums, were indorsed 
on the notes, the first dated November 11, 1858, the second, on the 
tenth of November, 1866, and the last, on the sixteenth of that month 
and year. To each of these credits, the name of the defendant is 
affixed. It appears from the record that a proper notice of the order 
of seizure was, in the first place, issued and placed in the hands of the 
sheriff, who returned that the defendant, Birch, had left the State, and 
consequently that no service could be made upon him. Thereupon, 
soon afterwards, an attorney ad hoc was appointed to represent him. 
Subsequently the sheriff, after making sale of the property, indorsed 
on the writ the manner in which he had executed it. He recites that 
he received the writ on the twenty-second of October, made the seizure 
on the twenty-third, and on the twenty-fifth that he “served a notice 
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of seizure on W. D. Birch’s counsel,” and advertised the sale on the 
thirtieth, etc. 

The note last due, viz: on the fifteenth of December, 1859, having a 
credit bearing date November 11, 1853, was clearly prescribed at the 
time the next credit was placed upon it, November 10, 1866, unless the 
obligation was renewed by a subsequent recognition of the debt and a 
promise to pay it. Bates introduced himself as a witness to prove the 
acknowledgment of the debt by Birch, his promise to pay it, and the 
genuineness of the credits as indorsed on the notes. The plaintiff 
objected to this evidence ; the court overruled the objection, and a bill 
of exceptions was reserved. We think the objection was well taken, 
and that the testimony should have been excluded, The act of March 
18, 1858, sections 2 and 3, provides: ‘‘That hereafter parol evidence 
shall not be received to prove any promise to pay any written obliga- 
tion where prescription has already run, but that in all such cases the 
promise to pay shall be proved by written evidence.” See 21 An. 
293, Offutt v. Chapman et al. 

The notice required in cases of proceedings via erecutiva, is the notice 
that an order of seizure and sale has been rendered. This notice is 
served upon the defendant three days before the seizure is made, in 
order that he may pay the debt or otherwise satisfy his creditor to 
prevent his property being seized. The seizure first, and then notice 
of seizure, does not fulfill the requirements of the law. Where 
recourse is had to this summary mode of enforcing the payment of 
obligations, it has been frequently held .that the plaintiff should be 
strictly required to comply with all the legal formalities under pain of 
nullity. 11 M. R. 607; 9 L. R. 542; 6 L. 6; C. P. article 735. 

There being then no notice to the defendant, the proceedings had 
after the order was issued, are necessarily illegal and without effect. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the district court be annulled, avoided and reversed; it is further 
ordered that the sale of the plaintiff's land, made by the sheriff on the 
seventh of December, 1867, be declared null and void, and that the 
plaintiff recover the same, and be put in possession thereof, without 
prejudice to the defendant to prosecute his claim under the order of 
seizure and sale according to law ; the defendant and appellee paying 
costs in both courts. 

Rehearing refused. 








No. 2726.—Zor Suarkey, Test. Ex., v. Lestiz BANKsTON et al. 


If party takes a devolutive appeal from a final jud;ment and gives bond, and aftewards 
abandons it, he can not be permitted to take a second appeal 01 giving a new bond. 


PPEAL from Sixth District Court, parish of St. Helena. Ellis, J. 
George W. Penn, for plaintiff and appellant. %. & J. Ellis, for 
defendants and appellees. 
Wy y, J. A motion is made to dismiss this appeal: First—Because 
the plaintiff, having abandoned her devolutive appeal, returnable the 
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fourth Monday of February, 1869, and extended by this court for two 


weeks, can not take a second devolutive appeal after the lapse of the 
time to which the first appeal was extended. Second—Because the 


plaintiff filed in the court below, after the time had elapsed for the 
return of her first devolutive appeal, her formal abandonment of her 
appeal in writing. Third—Because the second order of devolutive 
- appeal was granted in plaintiff’s name, after the abandonment of her 
first appeal, and after her death, one of the counsel having obtained 
the second order of appeal in her name, and signed her name to the ap- 
peal bond, just forty-five days after her death, in the Charity Hospital. 
After the lapse of the time at which the first devolutive appeal was 
made returnable, and the extension granted by this court, there was 
evidently an abandonment of the appeal, and the plaintiff, if alive, 
could not legally get a second order of devolutive appeal and give a 
second appeal bond in the court below. C. P. 594; Roberts v. Benton, 
1 R. 100; Jenkins v. Bond, 3 An. 339; Brickell v. Connor, 10 An, 235. 
The appeal is therefore dismissed. 


— 








No. 2767.—-SrTaTeE, ex rel. E. V. Fassman et al., v. THE JUDGE OF THE 
Seconp District Court or NEw ORLEANS. 


An appeal will lie from an interlocutory judgment of the probate court, rendered on a rule 
against the executor to show cause why the sale of certain-property should not be stopped, 
and a writ of mandamus will, on application, issue to the judge to send up the record. 
PPLICATION for a Writ of Mandamus. Albert Voorhics and EF. 

Howard McCaleb, for relators. Duvigneaud, Judge. 

TALIAFERRO, J. The relators complain that the judge of the 
Second District Court of New Orleans refuses to grant them a suspen- 
sive appeal from a judgment rendered by him on a rule against Bancker, 
executor, and others, to show cause why the sale of certain property 
of the succession of Henry Fassman, deceased, advertised for sale, 
should not be stopped, and the sale proceeded with in conformity with 
an order of the court previously rendered. 

Upon application to this court for a writ of mandamus, a rule nisi 
was granted, and the judge answered that he had rendered no judgment 
from which an appeal lies; that in the matter of the succession of Fass- 
man, the testamentary executor obtained an order of sale of property 
of the succession, and, after the first offering, he assumed to have the 
property advertised for sale a second time, on terms different from 
those fixed by the order of the court; that upon the rule taken, he 
deemed it his duty to order the sale to be made in accordance with law 
and the order of the court. 

We think the appeal should have been granted. The order rendered 
was in the nature of an interlocutory decree, which might work 
irreparable injury. 

It is therefore ordered that the rule be made absolute, and that the 
judge of the Second District Court be ordered to grant the appeal 
applied for by the relators, and that it be made returnable to this court 
according to law. 
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No. 2607.—Sinnot & Apams v. Gervais SCHLATER et al.—Sinnot & 
Apams v. Davin N. Barrow. (Consolidated.) 

Where the evidence shows that the owner of a promissory note placed it in the hands of com- 

mercial agents for the purposes of negotiation, and the agents afterwards bring suit as 

owners, the maker of the note can plead alPthe equities in the suit that may exist against 


the original holder and owner, although it may be shown that the note came into their 
possession, as agents, before maturity. 


PPEAL from the Fifth Judicial District Court, parish of Iberville. 
Posey; J. Bentinck Egan, ‘for plaintiffs and appellees. Barrow & 
Pope, for defendants and appellants. 

Wyty, J. Plaintiffs have sued the defendants as makers and 
indorsers of a promissory note. for $3000, given to J. D. Clark for the 
charter of the steamboat ‘‘ Mattie Cook,” who authorized the charterers 
to make certain repairs to said boat, and deduct the cost thereof in 
settling said note. 

The defendants admitted the signatures, and the correctness of the 
note, but claimed a deduction of $840, for costs of the repairs made, 
according to the agreement of Captain Clark, and alleged that at its 
maturity said note belonged to him, and if ever transferred to the 
plaintiffs, was so transferred after maturity, and is held by them only 
for colleétion. 

There was judgment for plaintiffs, and the defendants have appealed. 

The only question in this case is, whether the plaintiffs are the 
holders of the note before maturity for value, and without notice of 
the equities between the original parties to the instrument. 

lt appears that Clark was the master or agent of both the ‘‘ Mattie 
Cook” and “ Homeyer;” tliat, in order to raise funds to pay in part 
the repairs to the Homeyer, he gave to Sinnot & Adams, commercial 
agents ot said boat, the note sued on, which they indorsed and nego- 
tiated in the City National Bank, and placed the proceeds thereof, less 
$75, the amount of commissions and interest, to the credit on their 
books of said steamer Homeyer, or Captain Clark. 

One of the plaintiffs, Sinnot, testifies that: ‘The note of $3000 was 
discounted in the City National Bank ; after this, and when the note 
fell due, Sinnot & Adams paid the amount of said note, say $3000, to 
the City National Bank, which lett the steamer Homeyer, or Captain 
Clark, indebted to us in the sum above mentioned.” 

It appears to us, from the evidence, that Sinnot & Adams acted 
throughout merely as commercial agents, and never owned the note, 
nor did they ever hold it in pledge. The note was given to Claik by 
the defendants; he indorsed it to the plaintiffs for the purpose of 
raising funds to pay for repairs to the Homeyer; they, being commer- 
cial agents ot the Homeyer, indorsed the note and got it discounted at 
the City National Bank, and after charging Clark $75, the amount of 
commissions and interest, they credited his account with the proceeds— 

26 
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$2925; when the makers of the note failed to pay it at maturity, they 
took it up, and charged the $3000 advanced for that purpose to the 
Homeyer, or Clark; after erasing their indorsement, and also Clark’s 
indorsement, they brought suit on the note in their name, but charged 
Clark the $20 cash for expenses to Plaquemine to bring the suit. 

Now, if they owned the note, why did they charge Clark commis- 
sions for selling or negotiating it, and credit his account with the 
proceeds? If they owned the note, why did they charge Clark with 
the $3000 advanced to take it up after the makers failed to pay it? If 
they owned the note, why did they release Clark as an indorser by 
erasing his signature from the note after taking it up? If they owned 
the note, why did they charge Clark the $20 cash expended in going to 
Plaquemine to bring this suit? 

We hardly think an intelligent commercial firm of this city would 
charge commissions for indorsing and negotiating paper which belonged 
to themselves, and that they would so far forget their own interest as 
to place the proceeds of an asset belonging to them to the credit of 
another person. Nor do we think they would take up their asset at 
the bank to protect their name as indorsers, and charge another person 
with the amount of cash advanced to redeem that which belonged not 
to him, but to themselves. It is also quite improbable that Sinnot & 
Adams would erase Clark's name as indorser, if they owned the paper; 
and still more so that they would charge Clark with cash advanced by 
them to go to Plaquemine to bring this suit, if they owned the note. 

From their own books, and from their own evidence, we have no 
doubt that Clark has the same ownership and control of the note that 
he had at the time it was given to him. Plaintiffs’ connection with it 
has evidently been that of commercial agents, acting for the party who 
placed it in their hands, charging commissions for negotiating it at the 
bank, and crediting the proceeds, and again charging the cash advanced 
to redeem it at maturity, and again charging all expenses incurred in 
instituting this suit to the party owning the note. Add to this the 
testimony of M. Pilcher, who says: ‘“ After the maturity of this note, 
witness was present at a conversation had in the office of Pilcher & 
Barrow, between David N. Barrow and J. D. Clark; witness recollects 
that J. D. Clark called upon David N. Barrow at that time to settle 
this note, and Mr. Barrow offered to settle the note, if Mr. Clark would 
allow the credit of this account upon it; Mr. Clark refused to do it.” 
Add to this the evidence of David N. Barrow, who, at the maturity of 
the note, notified Captain Clark to meet him at the office of Pilcher & 
Barrow, who says that: ‘‘ Witness found Captain Clark there when 
he arrived, and immediately entered on the subject of that note; 
witness showed him this account, annexed to defendants’ answer, as 
well as the agreement he had made at the mouth of Red River, and 
which witness had with him, and told him that if he would allow that 
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account, he was ready to settle the balance of the note; Mr. Clark 
refused to do so, became very angry, and left the office. . During that 
conversation in everything that Mr. Clark said he led witness to believe _ 
he was the holder of the note.” , 

From the evidence, we are satisfied that the plaintiffs only hold the 
note for collection for Clark, and that the defendants have the right to 
interpose any offsets or equities they have as against him. There is 
no doubt of the correctness of the account of $849 for repairs to the 
‘Mattie Cook,” and that the same was agreed to by Clark. The cor- 
rectness of the amount of the note, except the amount of this offset, 
was admitted by the defendants, and judgment was entered against 
them, on motion, before the final trial in the court a qua. The contest, 
then, at the trial, was only as to the amount for which the defendants 
claim the aforesaid deduction. 


We are satisfied that the judgment appealed from is erroneous. 

It is therefore ordered that the judgment of the court @ qua be 
reversed and annulled, and that there be judgment for the defendants, 
the plaintiffs paying costs of appeal and all costs of the court below 
arising since the entry of judgment, on motion, for the amount admitted 
to be due by the defendants. ° 


-————- 


TALIAFERRO, J., dissenting. ‘The note belonged to the owners of 
the ‘‘Mattie Cook.” That is clear from the record, and the presump- 
tion that would otherwise arise that Clark was the owner is rebutted. 
Then, ab initio, the note did not belong to the owners of the Homeyer, 
and could not become the property of that company witheut a transfer 

; some legal process by which the title passed. Now, I consider that 
it is wholly immategial whether Sinnot & Adams took the note uncon- 
ditionally, as_a credit pro tanto on the debt the Homeyer owed them, 
or whether they took it with the condition that they would collect it, 
ani, after paying the expenses of collection, pass the amount realized 
to the credit of the Homeyer. 

The note was transferred by Clark in August, and it became due in 
October following. Clark indorsed the note over to Sinnot & Adams, 
either in their own right or as the agents of the Nomeyer. In either 
case there was a transfer before the maturity of the note, and there is 
not the slightest evidence in the record showing that Sinnot & Adams, 
when, they took the note, knew that it was entitled to the credit thé 
defendayts contend for. Clark, I understand, was the agent for the 
Homeyer, and the agent also of the Mattie Cook. Sinnot & Adams 
were not the agents of Clark, The evidence is plain that he held the 
note as the agent of the Mattie Cook. 

It is clear to me that Sinnot & Adams were entirely satisfied that the 
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note was good, and would be paid when it fell due, and took it uncon- 
ditionally. They credited the Homeyer with the amount of it, after 
deducting the discount they made on it when they negotiated it in 
bank; and when, at its maturity, it was protested, and they took it 
up, they were again in the same position they were when they first took 
it. Their going back upon Clark for costs of protest, etc., shows 
nothing that alters their position as bona fide holders, without notice 
of equities between the prior parties. 

For these reasons, I dissent from the opinion of the majority of the 
court. Story on Promissory Notes, page 222, section 195, 

Rehearing refused. 








No. 2720.—TuTorsHie OF JANE STOKES, 


The s‘gning of an appeal bond by the husband in a suit where the wite is plaintiff, and his j>in- 
ing her in an assignment of errors filed in the Supreme Court, is not a sufficient compliance 
with article 124 of the Civil Code. The authorization of the wife must be given either by 
the husband or the judge before the trial of the cause in the court a qua. 

An appeal taken from a judgment ‘where the wife is plaintiff will be dismissed on motion, if it 
appears that she was not legally authorized to prosecute the suit in the court kelow. 


PPEAL from the Fifth District Court, parish of East Feliciana. 

Posey, J. Cross & Hardee and Race, Foster & E. T. Merrick, for 
plaintiffs and appellants. McVea & Hunter, for defendant and 
appellee. 

Wrty, J. Jane Stokes, wife of Wm. M. Lindsay, instituted this suit 
against Sothey Hayes, the surety on the bond of her tutor, to recover 
$968 14 and interest, the amount of the liability of the latter to her. 

Her demand was dismissed by the court of the first instance, and she 
has appealed. 

A motion is made to dismiss this appeal, for the reason that there is 
no evidence in the record of the authorization of the plaintiff by her 
husband to institute the suit, or to stand in judgment. 

The plaintiff contends that, as the appeal bond is signed by her 
husband, and as he has joined her in an assignment of errors filed in 
this court, article 123 of the Civil Code, prohibiting the wife from 
appearing in court without the authority of her husband, has been 
sufficiently complied with. 

We can not assent to this proposition. The husband must appear 
with his wife, or she must exhibit her authorization before proceeding 
to trial on the merits. The signing of the appeal bond, and the filing 
of an assignment of errors in this court, will not cure the defect exist- 
ing at the trial in the court below—the want of capacity of the wife to 
stand in judgment. 2 R. 12; 4 La. 259; 10 An. 504; 2 An, 140; C, P, 
320, 321; Succession of E. H. Pomroy, 2] An. 576, 
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She had no authority to institute the suit, to stand in judgment, or 
to apply for the order of appeal. 

It is therefore ordered that this appeal be dismissed, at appellant’s 
costs, 








No. 2653.—Exiza C. Jonnson v. Succession or A. J. Lowry et al. 


A mortgage loses its rank if it is not reinscribed within ten years. 

The fact that the records of the mortgage office are shown to have been removed from the 
place where they were usually kept, and the office closed for two or three years, will not 
relieve a party from the effect of failure to reinscribe within the time required by law. In 
a case of this kind, recourse on the part of the party suffering, would lie against the officer 
for removing the records, and thereby putting it out of his power to have the reinscription 
made, 


oo from the District Court, parish of Madison. Farrar, J. 
Sparrow & Montgomery, for plaintiff and appellee. 2. D. Farrar 
and A. N. & H. N. Ogden, for defendant and appellant. 

Howe Lt, J. The plaintiff instituted this suit against the succession 
of Lowry, for the purpose of enforcing her mortgage, and made W: 
R. Hynes a party in order to subordinate his mortgage in rank to hers. 
Hynes’ mortgage was inscribed on the tenth of May, 1855, and rein- 
scribed on the sixteenth of November, 1865. The plaintiff’s mortgage 
was inscribed on the seventh of February, 1857, and was reinscribed 
on the twentieth of March, 1866. According to these dates, the mort- 
gage in favor of Hynes lost its rank, and that in favor of Mrs. Johnson 
took precedence; but Hynes contends that he was prevented by abso- 
lute impossibility from reinscribing his mortgage during the period from 
the spring of 1863 to the sixteenth of November, 1865, on which day 
he made the reinscription, and invokes the maxims: ‘“‘ Lex neminem 
cogit ad vana sue impossibilia,” and ‘“‘ratione cessante cessat et ipsa lex.” 

Admitting that these maxims can, in any event, be invoked against 
our laws of inscription and registry, which we are by no means pre- 
pared to do, this case does not come within their just application. 

The proof of the impossibility to reinscribe is the testimony of the 
parish recorder, who testifies, on the seventeenth of June, 1868, that 
he has been recorder of Madison parish since 1850; that the office was 
closed some time in the spring of 1863; it was opened on the sixteenth 
of November, 1865; the records were, part of the time, in the swamps 
of Madison, and part in the parish of Franklin; the reinscription of 
Hynes’ mortgage was made on the day the office was reopened ; the 
mortgage could not be reinscribed, unless it was done before the office 
was closed, in 1863. He knows nothing else. - 

This does not account for the closing of the office and removal of the 
records to the swamps; nor does it show by whom it was done, or for 
what cause. If we gre to resort to presumptions, they will not aid the 
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recorder or benefit Hynes. To admit such facts as a legal excuse for 
non-reinscription, as required by positive law, will put it in the power 
of every parish recorder to control and destroy the rights of mort- 
gages. The recorder, in this instance, may have made himself 
responsible in damages to Hynes, but certainly the facts can not affect 
the legal rights of Mrs. Johnson, resulting from the presumption of 
Hynes’ mortgage. 

It is therefore ordered that the judgment of the district court, ‘in 
favor of Mrs. Johnson, plaintiff, be affirmed, with costs, 

Rehearing refused. 








No. 2599.—S. Woo.rFro tk et al. v. E. WooLFoLk. 


An appeal will not lie from. an interlocutory judgment, where it is not shown that irreparable 
injury would follow. 

Mere delay will not authorize the intervention of the appellate court. 

If the interlocutory judgment is erroneous it may be corrected on appeal from the final judg. 
ment in the cause. 

An injunc ion will not be dismissed on account of insufficient security, if it appears that the 
party will be immediately entitled to the same remedy; but, the judge a quo, mey in bis dis- 
cretion permit additional security to be given. 


PPEAL from the Parish Court of Iberville. Moore, Parish Judge. 


Samuel Mathews, and Race, Foster & BE. T. Merrick, for plaintiffs 
and appellants. Talbot & Fuqua, for defendant and appellee. 

Howe tt, J. The heirs at law of Austin Woolfolk, deceased, obtained 
a judgment against their mother, the widow in community, decreeing 
a partition of the property held in common, fixing the respective 
shares or proportion of each of the parties, plaintiffs and defendant, 
ordering the said property to be sold for the purpose of partition, and 
referring the parties to a notary to complete it. The order of sale was 
issued to an auctioneer, and under it the property was advertised, 
whereupon M. Hebert, as administrator of the successions of Thomas 
Mille and wife, and E. Durrive, for the use, etc., judicial mortgage 
creditors of the defendant, Mrs. Woolfolk, enjoined the sale, and asked 
that the judgment of partition be annulled on the following grounds: 

First—The parish eourt, which rendered the judgment of partition, 
was without jurisdiction ratione materia. 

Second—There is no such amount, as stated, due the plaintiffs, and 
if anything is due them, they have no mortgage. 

Third—At the time said judgment of partition was rendered, and 
long previous thereto, petitioners had caused the interest of Mrs. 
Woolfolk in said property to be seized under their writ of fieri fucias, 
and the same was at the time in the custody of the law. 

The defendants in the injunction moved to dissolve, on the grounds 
that the petition disclosed no ground for an injunction; that if the 
plaintiffs have any mortgage and privilege, they must exercise it as 
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required by articles 401 and 402, C. P., and not by injunction ; that if 
the judgment is null and void, it can not prejudice any one, and by the 
same reason the parish court can not entertain jurisdiction of the 
injunction suit, and that the security on the injunction bond is 
. insufficient. 

The motion to dissolve was overruled, the judgment signed, and five 
days allowed to furnish additional security. ‘The defendants in injunc- 
rion, alleging irreparable injury, appealed. 

A motion is made to dismiss the appeal, on the ground that the 
judgment is interlocutory, and not a final one. 

The judgment is clearly an interlocutory one, the effect of which is 
to delay the sale and ultimate partition; but there is nothing in the 
facts or in the character of the property going to show that this delay 
will work an irreparable injury to the appellants. Mere delay will 
not authorize the interference of the appellate court. 11 M. 276; 12 
M. 488; 3N.S. 25; 15 La. 521. 

If the interlocutory judgment be erroneous, it may be corrected by 
appeal from the final judgment. 3 R. 457. The refusal to dissolve on 
the face of the papers left the case as it was when the injunction was 
granted. 

The judge a quo believing the cause for injunction to be good and 
sufficient, did not err in permitting additional security to be given, as 
another writ could have been immediately granted. 3 N.S. 480; 4.N. 
§. 499; 8 An. 489. 

We must determine whether an appeal lies before we can inquire 
into the correctness of the judgment. 

It is therefore ordered that the appeal herein be dismissed, with 
costs. 

Rehearing refused. 








No. 2655.—Witt1aM J. Kitsourne v. Henry FRELLSEN. 


‘To constitute a valid seizure of a plantation cultivated as such, and occupied as a residence, 
the sheriff must, whether under attachment or ficri facias, take th» property into his 
possession and custody, and in case of attachment, the return must show that this rule has 
been complied with. The statement by the officer that he hasattathed according to lew, is 
not sufficient. 

The sale of a plantation by the sheriff under a judgment rendered on attachment withou, 
giving notice to the occupant or owner, isa nullity; but if the attaching creditor can show 
on trial of the injunction taken out by the party ia possession under a recorded title, tLat 
the sale is simulated, the case might be different. 


PPEAL from the District Court, parish of Carroll. Farrar, J. 
W. G. Wyly and F. F. Montgomery, for plaintiff andappellant. IM. 
Dubose, for defendant and appellee. 
Howe, J. The record in this case discloses the Sllowing facts : 
On the twenty-fifth March, 1866, the plaintiff purchased, by notarial 
act, from Jefferson Gayden, a plantation in the parish of Carroll. 
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About this time, and prior to the twenty-eighth of April, 1866, Gay- 
den left the State and went to reside in Mississippi. On the twenty- 
eighth of April, 1866, Henry Frellsen, the defendant, and John A. Steven- 
son, sued out a writ of attachment against Gayden, and caused a 
curator ad hoc to be appointed, who wrote at the foot of the petition: 
“‘ Taccept service and waive copy of citation and attachment.” 

The return of the sheriff upon the writ stated that he had ‘‘ served 
the same by attaching the following described lands; ” and then gave a 
description of the plantation in question. He did not go to the planta- 
tion, or take actual possession of the place, or put a keeper thereon, 
or notify the occupants; but, as the record informs us, “ he made the 
attachment in the sheriff’s office, by writing up a description of the 
land on his return, and notifying the curator ad hoc.” 

On the ninth of May, 1866, the act of sale from Gayden to plaintiff 
was recorded. On the thirteenth of October, 1866, judgment was ren- 
dered in favor of Frellsen and Stevenson, against Gayden, in the attach- 
ment suit, for $905 and interest, and the property attached was ordered 
to be sold. 

In January, 1867, a writ of fieri facias was issued, containing a 
description of the plantation, and in March, 1867, it was sold to the 
defendant, Frellsen. It appears that in making what was called a _ 
seizure under the writ of fiert facias, the sheriff did not go to the place, 
‘but only seized the property,” as he states, “by copying the num- 
bers of the land from the writ of sale directing the sale of the same in 
said suit; that he gave no notice to the occupants of the plantation, 
but did give notice to the curator ad hoe.” 

The plantation was cultivated and occupied as a residence by the 
plaintiff in 1866, and by his tenants in 1867. He avers that he never 
heard of the pretended seizure and sale until about September, 1867, 
when he commenced the action now before us, to annul the judgment 
and sale, and to be quicted in his title. To this action the defendant 
Frellsen, answered, by a general denial and an allegation, that the sale 
from Gayden to plaintiff was a simulation, and by other defenses 
which appear to have been abandoned There was judgment for 
defendant, and plaintiff has appealed. 

We are constrained to think that the judgment appealed from was 
erroneous. The plaintiff's title as to third persons took effect on the 
ninth of May, 1866. He occupied and cultivated the plantation during 
that season ; and during 1867 his tenants were in possession for him. 
The public act of sale, its formal registry, and the vendee’s actual and 
continued possession gave him rights of which he could not be divested 
by a pretended forced alienation, conducted without regard to those 
elementary rules, by which, for the plainest reasons of propriety and 
justice, forced alienations are controlled. Toconstitute a valid seizure 
of a plantation in Carroll parish, cultivated as such and occupied as a 
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residence, the sheriff must, whether under attachment or ficri facias, 
take the property into his possession and custody; and in case of 
attachment, the return must show that this rule has been complied with, 
and it is not sufficient for the officer to state that he has “ attached 
according to law.” 

Page v. Generés, 6 An. 551; Stockton v. Downey, 6 An. 581; Boyle v. 
Ferry, 12 An. 425; Goubeau v. New Orleans and Nashville Railroad 
Company, 6 Rob. 347; Simpson v. Ailain, 7 Rob. 500. 

So far as the property claimed by plaintiff is concerned, there was, 
in reality, no attachment, judgment, seizure or sale. The record does 
not show that his title is a simulation, and it is not necessary, there- 
fore, to decide what effect the fact of simulation, if established, might 
have had in the case. 

For the reasons given, it is ordered and adjudged that the judgment 
of the district court be avoided and reversed, and that there be 
judgment in favor of plaintiff, with costs in both courts; that the sale 
of the plantation to the defendant, as mentioned and set forth in the 
petition, be annulled and set aside, and the plaintiff quieted in his 
title to the same. 

Mr. Justice Wyly recused himself in this case. 





No. 2683.—LiquIDATOR oF THE CLINTON AND Port Hupson Rait- 
ROAD Company tv. R. WuItraker. 


A accree of the Court ordering the liquidator of an insolvent corporation to collect the 
as:ets as sp edily as possible is not prescribed by ten years. 
Per curiam: The judgment directs the liquidator to discha:ge a duty attached to his office. 
Itisro a moreyed judgment. 
PPEAL from District Court, parish of East Feliciana. Posey, J. 
S. EF. fiuuter, for plaintiff and appellant. Cross & Hardee and 
Race, Foster & E. L. Merrick, tor defendant and appellee. 

Lupretine, C. J. The plaintiff, under a decree ordering him to 
collect the asscts of the insolvent corporation as speedily as possible, 
is sceking to enforce a mortgage against the defendant for stock sub- 
scribed. The Cefendant pleads the prescription of ten years against 
the judgment ordcring the liquidator to collect, ete. 

We are of opinion that the judgment in the case of the Gas Light 
Company v. Haynes is not prescribed. The judgment directs the 
liquidator to discharge a duty attached to his office. Itis not a money 
judgment. * See 21 An. 250; ib. 44, and Liquidator of Clinton and 
Port Hudson Railroad Company v. Samuel Lee, recently decided. 

It is, therefore, ordered that the judgment of the district court be 
annulled, that the plea of prescription be overruled, and that the case 
be remanded to the district court to be proceeded with according to 
law. It is further ordered that the appellee pay the costs of appeal, 
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No. 2718.—BERTRAND HARALSON v. Mrs. Lucy BoYLe. 


Where mules and oth-r movable property, us d by the lassee in working the plantation, have 
been provisioraliy sized, at the suit cf the lessor, for the rent of the place, and released 
by the sheriff cn Lond, b. fore judgment, the privilege ot the lessor is not thereby lost, and 
the rame property may be seized a second time and + old to saiiefy the privilege recognized 
by the judgment, provided, the lessee has not parted with the possession and ownership 
of the prorerty more than fifteen days prior to the last seizure. 

The privilege on the movables of the lessee, fer the rent of the plantation, can not be enforced 
by the lessor against an innocent third rurchaser, if more tnan fifteen days have elapsed 
trom the date of purchase from the lessee, Le.ore the seizure. 

PPEAL from Seventh Judicial District, parish of West Feliciana. 
Miller, J. Collins & Leake, for plaintiff and appellee. W. D. 

Winter, for defendant and appellant. 

TALIAFERRO, J. The defendant seized provisionally certain mules 
and other personal property belonging to Hale, as subject to her privi- 
lege as lessor of 2 plantation to Hale. The lessee gave bond in the 
usual form for the forthcoming of the property, and the sheriff released 
it. Hale removed the property from the defendant’s plantation, and 
afterwards sold to Haralson six mules, which formed part of the prop- 
erty seized by the lessor. 

About three months after the provisional seizure was made, the 
defendantein this suit obtained judgment against Hale, with recogni- 
tion of the lessor’s privilege, and, issuing execution on this judgment, 
seized the six mules sold by Hale to Haralson, and they were adver- 
tised for sale. Haralson took out an injunction which is the founda- 
tion of the present action. 

To the plaintiff’s petition. in injunction the defendant answered, 
averring her privilege and alleging the pretended sale from Hale to 
Haralson was fraudulent and simulated, no delivery of the property 
having been made; that Haralson could not purchase to her detriment 
the property subject to her privilege; that the sheriff had no authority 
for receiving a bond and releasing the property, and that her privilege 
subsisted notwithstanding the release. In support of this position, the 
case of Blanchin v. The Steamer Fashion, 10 An. 49, is relied upon. 

The plaintiff had judgment in his favor with seventy-five dollars 
damages, and the defendant appealed. : 

We think the defendant has failed to establish that the sale was 
simulated. The delivery of the property is sufficiently established. 
The deputy sheriff testified that-he seized three of the mules in Haral- 
son’s possession, and that Hale was in possession of the other three 
when he seized them. Other evidence in the record accounts satisfac- 
torily for three of the mules being at that time, in Hale’s possession. 
The privilege of the defendant was not destroyed by the release of the 
seizure and the taking of the bond; but in view of the facts that 
occurred subsequently, it is not easy to avoid the conclusion that the 
privilege was lost, as more than fifteen days elapsed after the property 
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was removed from the defendant’s plantation and after it was sold to 
Haralson, before the second seizure was made; several months having 
intervened between the release and the removal and sale, and the time 
of the rendition of judgment against Hale. All this time the mules 
were not on the leased premises, and the greater part of it, they were 
in Haralson's possession as owner. Article 2679 of the Civil Code 
declares in regard to the rights of the lessor that “in the exercise of 
this right (that of seizure of the lessce’s property), the lessor may seize 
the objects which are subject to it, before the lessee takes them away, 
or within fifteen days after they are taken away, if they continue to be 
the property of the lessee and can be identified.” 

A bill of exceptions was taken by the defendant to the introduction 
of eertain evidence relating to the sale from Hale to Haralson, but it is 
unnecessary to examine it. 

It is clear that the defendant can not pursue the property in the 
hands of a third party after the lapse of the period of time during 
which her privilege existed. 

Whether the sheriff is liable for taking insufficient and illegal security 
on the bond is not a matter before us, 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs. 

Rehearing refused. 








No. 1793.—W. W. Kinc v. Mrs. Mary Cressap and her Husband. 


A par’y who, hsv'ng taken charge of another’s furniture and dwelling house in New Or'cans, 
under an agreement with the owner, in the year 1862, shortly after the city was captured 
by the military forces of the United States, must be viewed as a depositary, and ss such is 
1espcnsible for the return of the goads when demanded by the owner. In a care like this, 
the depositary can not urge the disloyal:y of the owner in bar of his right to recover. Nor 
do s the law requive that a c.tizen ot the United Stat’s, who made a deposit of his goods 
and effvcts with anoiher, shall, before bringivg suit, exhibit evidence of his loyalty. 

The question of ioyalty is one that an agent or depositary can no‘ plead against his principal. 

A the lessor of a house and premises, made an agreement vente a remere with B, the leseee, 
for his heusebold goods and effects. A afterwards co'lected the rent due from the 
lessee, and gave a receipt therefor. Heli—That A, the lessor, by giving the receipt and 
receiving the rent acknowlejged the simulated character of the sale, and when demand 
ot restitalign of the goods and furniture was made by the owner, the lessor was pre- 
cluded by such acknowledgment from urging the vente a remere in bar of the right to 
recvver. 

A suit for the recovery of goods on deopsit, or their value, is in time if brought within one 
year from demand for restitution. 


PPEAL from the Third District Court of New Orleans. Fellowes, J. 

W. A. Elmore, for plaintiff and appellee. 2. Howard McCaleb, for 
defendant and appellant. 

Wrrty, J. The defendants are sued for the value of furniture and 

household effects left on deposit with them by the plaintiff, on the 

eighth of October, 1862, in the dwelling house previously occupied by 
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the plaintiff, on Third street, between Chestnut and Coliseum streets, 
New Orleans, which was owned by the defendant, Mary Cressap, as her 
paraphernal property, and administered by her separately from her 
husband. The plaintiff alleges that the said Mary Cressap promised 
to preserve and return the said property to him when he again returned 
to this city, and the said H. B. Cressap, her husband, also promised 
that the things should be faithfully returned. He alleges that the 
dwelling house occupied by him, under a lease, was the individual 
property of the said Mrs. Cressap, and all the acts of her said husband 
in relation thereto were as agent for his wife. That prior to the insti- 
tution of this suit he demanded the return of his said property, but 
she and her husband refused to return the same to him, 

The petitioner, also, alleges that prior to his departure from New 
Orleans, to wit: about the eighteenth of September, 1862, in order to 
protect his furniture and other household effects from danger, appre- 
hended on account of his absence, ie made a simulated vente a réméré, 
or sale with the right of redemption, of a portion of said furniture to 
the said H. B. Cressap; that this sale was well understood by the said 
Cressap and his wife to be a simulation, made merely to protect his 
property from improper seizure or disturbance during his absence. 
That the alleged consideration; to wit: the sum of five hundred and 
forty dollars, the amount of rent alleged to be due by him, was par- 
tially fictitious. That said parties, well knowing the simulation, so 
treated it by their subsequent acts. That disregarding the vente a 
réméré, and being in want of money, the said H. B. Cressap collected 
from the wife of the petitioner, who remained in possession of the 
property till the eighth of October, 1862, a sum for the rent due, to 
wit: one hundred and ninety-five dollars, as appears by his receipt 
filed with the petition ; that Ly this receipt of money the simulation 
was acknowledged and the sale annulled. 

The petitioner alleges that when his family left the house on the 
eighth of October, 1862, the said Mrs. Cressap herself took possession 
thereof, and also of the furniture and other household effects belong- 
ing to him left therein; and that she continued to administer upon 
said house and said effects in her own name and for her separate 
benefit. , 

In bar of recovery on this demand the said H. B. Cressap and his 
wife, Mary Cressap, both appeared and excepted thereto on the 
grounds— 

1. That said King is without capacity to proceed in court without 
showing proof of his renewal of allegiance to the United States ; 


2. That the petitien sets forth no cause of action ; 


3. That said petition bases plaintiff's demand on acts of simulation, 
an infringement of public policy, good order, etc. 


The exception was overruled by the court, and the defendants 
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severed in their answers. The court gave judgment dismissing the 
demand of plaintiff so far as H. B. Cressap is concerned, on the ground 
that his connection with the matter was merely that of agent for his 
wife ; and gave judgment against her in favor of the plaintiff for three 
thousand dollars, with interest from judicial demand, the value of the 
property, estimated by the judge from the evidence adduced on the 
frial. From that judgment H. B. Cressap has not appealed. His 
wife, Mary Cressap, has appealed. 

Our attention is directed to the bill of exceptions taken by the 
defendants to the ruling of the court setting aside the exceptions of the 
defendants on the grounds— 

1, That King had no right to proceed in court until he showed proof 
that he had renewed his allegiance to the United States ; 

2. That there is no cause of action; 

3. That the petitioner bases plaintiff’s demand on acts of simula- 
tion, ete. 

We know of no law requiring a citizen to exhibit proof that he has 
taken the oath of allegiance before he can institute a suit. 

We think the petitioner clearly sets forth a cause of action. We do 
not think the petition bases plaintiff’s demand upon an act of simula- 
tion, although the act was referred to. ° 

We think the action is clearly that of a depositor against the party 
receiving the deposit. The court did not err in refusing to dismiss the 
demand ; there is no merit in the bill of exceptions. 

As the defendant, H. B. Cressap, did not appeal, we will not consider 
the defenses urged by him, nor the evidence introduced in support of 
his averments. We think the receipt of the eighth of October, 1862, 
and the judicial admissions contained in the exception filed by the 
defendants, to wit: the averment of simulated acts, ete., clearly estop 
them from claiming the reality of the vente a réméré of the eighteenth 
of September, 1862. Indeed, the defendant, Mrs. Mary Cressap, has 
never urged its validity or that she held the furniture thereunder. 
That act was never consummated by delivery; the wife of the plaintiff 
continuing in the possession of the property until she paid the rent, 
evidenced by the receipt of the eighth of October, 1862, which was a 
clear acknowledgment of the nullity of the sale. There can be no 
doubt that the property was left on deposit on the eighth of October, 
1862, and it was not delivered in pursuance of the simulated act 
referred to. 

The argument of King’s disloyalty, urged with so much zeal by the 
counsel for the appellant, can not avail him. When the deposit was 
made, both King and the defendants were citizens of this city. How his 
disloyalty on the one hand, and their assumed loyalty on the other, can 
operate a diyestiture of his property in their favor, we can not com- 
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prehend. Indeed, this branch of the argument is unworthy of serious 
consideration. 

The question is, was thé furniture of the plaintiff deposited with the 
defendant, Mrs. Mary Cressap, on the eighth of October, 1862? It 
was certainly left in the house which she owned and administered 
separately from her husband, she being separate in property from him, 
according to her own evidence, And it is equally certain that she took 
possession of the property after it had been left there by Mrs. King. 

We are of the opinion that she has incurred the obligation of a depos- 
itary, if not by a contract, at least by a quasi contract. If she was 
not authorized by her husband to make the contract, she certainly 
became liable for the property left in her charge by a quasi contract, 
without his authorization. 2 An. 2, and the authorities there cited. 

The district judge carefully reviewed the evidence, as appears in his 
written opinion in the record, and we are of opinion that he arrived 
at a correct conclusion. 

The plea of prescription can not prevail, the suit having been 
brought by plaintiff within one year from the demand for the restitu- 
tion of his property. 

The other defenses urged are not of a serious character. 

It is, therefore, ordered that the judgment appealed from be affirmed, 
with costs. 

Rehearing refused. 








No. 1804.—A. W. WALKER v. F. A. Ducros 


The change of executory proceedings to that of ordinary proceedings, by answer to the injunc- 
tion taken out by the defendant against the order of seizure and sale, will cperate a 
discharge of the sureties on the injunction bond, and the sureties, having no further 
interest in the litigation, need not be made parties to the appeal from the judgment 
dissolving the injunction. 

The rule is now settled that where the consideration of the note is part land and movables and 
part slaves, the holder can only recover that portion which is ascertained to be due an the 
land and movables after crediting the psyments which have been made prior to emancipa- 
tion, in the proportion that each bears to the entire contract. Sandidge v. Sanderson, 21 
An. 757. 


PPEAL from Second District Court, parish of St. Bernard. Dugue, J. 
Sambola & Ducros, for plaintiff and appellee. LZ. Castera, for 
defendant and appellant. 

Wr ty, J. In 1857, the plaintiff purchased a plantation and mova- 
bles, together with fifty-eight slaves, in the parish of St. Bernard, for 
the total price of $135,000, paying $25,000 cash, and we Nie to his 
vendor a series of mortgage notes. 

The defendant being the holder of one of these notes for the sum of 
$13,333 33, sued out an order of seizure and sale, and the plaintiff 
enjoined it upon the several grounds stated in his petition of injunction 
and his amended petitions, The case was before this court in 1866, 
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and was remanded for new trial on a point of practice, as will be seen 
in 18 An. 703. 

The judgment appealed from was in favor of the plaintift, dismissing 
the demand of the defendant founded on the mortgage note, with five 
hundred dollars damages. The defendant hasappealed. The plaintiff's 
counsel ask that the appeal be dismissed, without a motion to that 
effect, because the appellant has failed to make the sureties on the 
injunction bond parties to this appeal. 

The counsel for the defendant, on the other hand, says the sureties 
have no interest in the matter, the character of the action having been 
changed from an executory to an ordinary one. 

We find in the answer of the defendant, filed in September, 1867, 
this averment:: . ‘‘ And now converting this summary proceeding into 
an ordinary suit, respondent prays that jadgment be rendered,” etc. 

Again, in the answer filed in October, 1867, which was in reply to a 
supplemental petition of the plaintiff, we find the following averment? 
“‘ And persisting in his determination to ‘change this summary pro- 
ceeding into an ordinary suit,” respondent prays, ete. 

We think these statements in the pleadings of the defendant, 
changed the character of the suit to one concerning which the sureties 
on the bond are without interest; and being released by this voluntary 
change of the defendant, they could not become bound by subsequent 
statements of the defendant. 

We think they have no interest in the contestation now before the 
court, and need not be made parties. 

The question on the merits is just the same as that ;vesented in 
Sandidge v. Sanderson, 21 An. 757, where the consideration of the note 
was mixed, part land and movables, and part slaves. 

After considering the learned brief filed by the counsel for the 
plaintiff, we have failed to discover sufficient reasons to change our 
ruling on this question. On this point the jurisprudence may now be 
considered settled. The law in force at the time the payments were 
made must regulate the question of legal imputation. Payments on 
contracts of this character prior to the rebellion, in the absence of 
conventional imputation, must be considered as discharging, pro tanto, 
the whole debt. 

The debt evidenced by the note before us, having a consideration 
part for slaves, and part for land and movables, may be appertained, 
and can only be enforced for the part which was not for slaves. 

As to the relative value of the land and movables, aud the slaves 
purchased by the defendant for the aggregate price of $135,000, the 
evidence is quite conflicting and unsatisfactory. 

The witnesses for the plaintiff estimate the fifty-eight slaves af the 
aggregate value of $80,000 or $85,000, and the land and movables at — 
$50,000 or $55,000. On the other hand the witnesses for the defendant 
estimate the value of the slaves at $58,000 to $65,000. 
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After carefully examining the evidence, we have arrived at the con- 
clusion that the relative value of the slaves was about equal to that of 
the land and movables; and we fix the apportionment accordingly. 
We think, therefore, that the defendant should have judgment against 
the plaintiff for one half the amount of the mortgage note held by him. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and it is ordered that the defendant have judgment 
against the plaintiff for the sum of six thousand six hundred and sixty- 
six dollars and sixty-six and two-third cents, with interest, at the rate 
of five per cent. per annum from the twenty-eighth of September, 
1857, till the tenth of December, 1860, and at the rate of eight per 
cent. thereafter till paid, according to the stipulations in the note sued 
on, the plaintiff paying costs of appeal, and the defendant the costs of 
the court below. It is further ordered that the mortgage securing the 
note be rendered executory to date from the twenty-eighth of Septem- 
ber, 1857, and that the land and movables described in said act of 
mortgage be sold according to law for the purpose of paying the amount 
for which the plaintiff may be liable, according to this apportionment, 
for the remaining purchase price of said property. 

Rehearing refused. 

Mr. Justice Howell having been absent at the trial took no part in 
this decree. 








No. 1815.—MANSFIELD’s AssIGNEE et al. v. McLEARN & CHURCH. 


A contract of charter of a steamboat, during the late war, made at New Orleans after the city 
came under the lawiul contro! and power of the United States, to carry on trade with the 
city ot Shreveport and surrounding country then under the control and power of the insur- 
gent forces, is null and void, and no action lies to enforce it. 

Pormits given by the military commander of the Gulf Department to carry on trade with the 
insurgents and transport the respective commodities of commerce through the lines of 
military occupations, were without any legal torce or effect. The a:t of Congress of July 
13, 1861, gave to the President of the United States power, in his discretion, to license 
commercial intercourse between citizens residing within those sections of the country 
where the lawiul authority prevailed and those districts where the insurgent fo:ces held 
control. Under this statute, licenses or permits given by any other authority were nullit es, 


PPEAL from Sixth District Court of New Orleans. Duplantier, J. 
C. Rodney May and W. H. Hunt, for plaintiffs and appellants. 
Walter H. Rogers, for defendants and appellees. 

TALIAFERRO, J. The defendants are sued for nine thousand dollars, 
alleged to be for the charter of the steamer Arizona and for four 
thousand dollars damages to the boat while under the control of the 
defendants. 

The answer is a general denial. The defendants afterwards filed a 
peremptory exception in bar of the action, on the ground that the 
pretended charter of the steamer, if made at all, was for the purpose 
of carrying on an illicit trade with the so-called Confederate States, at 
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that time enemies to the United States, and this to the knowledge of 
the owners and their agent, who were interested therein; that, in this 
respect, the chartering of the boat, if chariered at all by the 
defendants, was contra bones mores and utterly null. 

The case was tried before a jury and the verdict was in favor of the 
defendants. Krom the judgment of the court below the plaintiffs 
appeal. 

In the early pari of March, 1865, Mansfield and another, then owners 
of the steamer Arizona, chartered her through their agent, Bloomer, 
to certain parties to carry supplies of various kinds to Shréveport, and 
on the return to bring a load of cotton. There was no written instru- 
ment showing the character and terms of the contract. There is a 
singular.discrepancy in the testimony of the witnesses in several very 
important points. The agent of the owners swears that he chartered 
the boat to McLearn, Church, Irwin and Carroll, and that the owners 
were to have a fair compensation for the use of the boat to make the 
trip. Irwin swears that he chartered the boat for himself and 
McLcarn, and that he (McLearn) and Bloomer were to settle the 
amount to be paid for the boat on her return. He states that no 
settlement was ever made. McLearn and Church, in their testimony, 
deny that they had anything to.do in chartering the boat. The length 
of time the boat was to be used was uot definitely agreed upon, neither 
was the compensation fixed. 

Dloomer says: ‘ They thought it would require about thirty days 
to make the trip. Considering the scarcity of boats at that time, I 
consider she was well worth three hundred dollars per day.” 

It seems that the expedition proved to be an utter failure. The boat 
left the port of New Orleans, proceeded a short distance up the river 
and returned the next day in a leaky condition. The cotton bagging, 
grocerics, ete., put on board, were damaged; and we find in the 
evidence the record of a suit of MeLearn and Church against the 
Arizona and owners for damages to the amount of $2249. This suit 
was filed twenty-sixth of April, 1865. The testimony in regard to the 
condition of the boat’ at the time she left port seems to establish that 
she was in good order. She encountered a storm the night after 
leaving, and in consequence lay to until next day, when it was found 
that she was leaking, and that there was a good deal of water in the 
hold. This suit is brought upon a contract of charter. A pretty care- 
ful examination of the record does not satisfy us that there was such a 
contract entered into. There is certainly some difficulty in determining 
from the evidence who were the parties who chartered the boat, if 
such a contract was made. No price that we ean find was fixed, and 
we see no basis upon which a judgment could be pronounced. 

Lastly, the peremptory exception, we think, is conclusive against 
the plaintiffs. At the time these transactions took place a state of war 
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existed in this country. All the northern part of Louisiana was then 
under the power and control of the rebel government. Commercial 
intercourse between those sections of the country, where the lawful 
authority of the United States prevailed, and those where the insur- 
gents held rule was interdicted. New Orleans was then under the 
United States authority, Shreveport within the Confederate lines. It 
is shown that the parties who got up this adventure had obtained 
permits from the military department of the Gulf, and that a courier 
had been dispatched to Shreveport to obtain permission to go up the 
Red river. This was unavailing. No one except the President of the 
United States had authority to grant such permits. See on this 
subject the decisions of the Supreme Court of the United States; 
3 Wallace’s Reports, 617; ib. 5 vol. 631, and 6 Wallace, p. 531. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed and that this suit be dismissed at 
plaintiffs’ costs. 


No. 1340.—J. Viosca, Jn., v. C. A. Weep & Co. AND C. A. WEED. 


After a certificate of discharge has been obtained by the debtor from the bankrupt court of the 
United States, in confoimity with the bankrupt act of 1867, section 24, no judgment can be 
rendered in the cause by tho State court except one of dismissal. 


PPEAL from Third District Court of New Orleans. Fellowes, J. 
E. C. Mix and C. S. Kellogg, for plaintiff and appellee. Sullivan, 
Billings & Hughes, for defendant and appellant. 

LupetinG, C.J. The defendants having been duly discharged from 
their debts, by decree of the United States District Court of Louisiana, 
sitting in bankruptcy, this court can render no judgment in the case 
except of dismissal. United States bankrupt act of 1867, section 34; 
21 An. 58. 

It is therefore ordered that the appeal be dismissed at the costs of 
the appellants. 

Rehearing refused. 








No. 2717.—Kerrp & HoGcan v. Mrs. MARTHA M. Harrtsowni 


An appeal will not lie from a judgment for the exact amount of five hundred dollars. Consti- 
stitution, article 74, 


Ane. from the Seventh District Court, parish of West Feliciana. 
Cooley, J. Collins & Leake, for plaintiffs and appellecg. W. D. 
Winter, for defendant and appellant. 
Lupe.ina, C. J. The motion to dismiss must prevail. Suit was 
instituted for the recovery of five hundred dollars, with interests, in 
the parish court. An exception to the jurisdiction of the court having 
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been filed, the plaintiff remitted the interest on the trial, and there 

was judgment for five hundred dollars. An appeal was taken to the 

district court. Judgment was again rendered in favor of the plaintiff 

for five hundred dollars, and defendant has again appealed. The 

amount in dispute does not exceed five hundred dollars. This court 

is, therefore, without jurisdiction. Constitution, art. 74; 14 An. 114, 
It is ordered that the appeal be dismissed 





No. 1814.—Succession or JEssE W. WILDER. 


Where two parties, the one residing in Lou'‘siana and the other in Mississippi, enter into an 
antenuptial contract of marriage in the State ot Zississippi, and immediately after marriage 
remove to and establish their domicile in Louisiana, the canacity of the parties, as well as 
the form of the contract, must be tested Ly the laws of Mississippi, where it was made, 
while its effect must be governed by the laws oi Louisiana, where it is to be enforced. 

A marriage contract made in Mississippi, by a minor om the one part, is not absolutely void, 
but is voidable only, unless the contract shows on its face that it is not to the advantage of 
the minor. 

Where the marriage contract confers upon the minor privileges and rights over her separate 
property, that she could not exercise under the law of the place where it is made, without 
the contract, it can not be said not to be to her advantage. 

In determining the question whether the contract was for the advantage of the minor, and 
whether it is void or voidable, the lex loci contractus must alone be consulted, 

A minor who has made a marriage contract, whereby the community of acquetsand gains are 
stipulated not to exist during coverture, may bring suit to avoid such contract, on the 
ground of her minority atthe time it was made, at any time witbin five years after her 
majority. If suit is not brought within five years after majority, the action is prescribed. 
C. C. 3507. 

It seems that, in a suit for a partition by onc heir against the widow and the other heirs, where 
the plaintiff relied on a marriage contract executed in another State as a bar to the widow’s 
right to one-half of the community, and the widow contests the validity of the marriage 
contract, the plaintiff may successfully plead the prescription of five years in bar of the 
widow's right. ‘ 


Ng from Second District Court of New Orleans. Thomas, J. 
Buchanan & Gilmore, for George Wilder, appellant. Race, Foster 
& BE. 7. Merrick, for Mrs. Jordan, appellee. Frank Haynes, tor under 
tutor, appellant. 

Wr ty, J. George Wilder instituted this suit. against Mrs. Jordan, 
his stepmother, and her two children (his coheirs), for partition of the 
property of the succession of his father, Jesse W. Wilder. 

The various issues presented by the pleadings, by agreement of 
counsel, are reserved until the action of the court is had upon the 
main one, to wit: ‘“The question whether Mrs. Harriet A. Bartholomew, 
late widow of Jesse W. Wilder, deceased, and now wife of the said 
William Jordan, has been barred of her right to ‘a community of acquets 
and gains Setween herself and her predeceased husband, by an ante- 
nuptial contract.” ? ° ° . * ° ° 

In November, 1854, Jesse W. Wilder, of New Orleans, married 
Harriet A. Bartholomew, of the county of Hancock and State of Mis- 
sissippi, at the residence of her father, in said county and State, and 
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in a few days thereafter removed to New Orleans, where they continued 
to reside till the death of Wilder, in January, 1862. On the day and 
ut the place of the marriage, and just before its celebration, the ante- 
nuptial agreement, or marriage contract in question, was executed. 
The plaintiff, George Wilder, the issue of a former marriage, was then 
aminor. A witness, who was present at the marriage, describes Jesse 
W. Wilder as old and infirm, and his bride as a charming girl of about 
seventeen. 

The marriage contract declares: ‘‘That whereas, a marriage 18 
intended presently to be solemnized between said Jesse and Harriet, 
and they are desirous, prior to that event, to settle their respective 
estates according to purposes, uses and limitations intended and 
desired, so that the right, title and interest may be defined,.and not to 
be affected by the contemplated union ; and whereas, the said Wilder 
is engaged in business in the city of New Orleans, with a capital of 
$5,000, or more or less, which (as well as any other property in which 
said capital, and the profits accruing therefrom, may be now or here- 
after invested) he desires to keep free from and unaffected by any 
élaim, right, restraint or contingency arising out of his marriage with 
said Harriet ; and whereas, said Harrict A. Bartholomew is the owner 
of a slave woman named Lucinda, conveyed to her by notarial act of 
record in the office of E. L. Lewis, notary public, in the city of New 
Orleans, which said slave and her issue, together with any other estate, 
real or personal, to which she is now entitled or which she may hereafter 
acquire or receive by gift, devise or inheritance, she desires to render 
subservient to her own comfort and control during the conte mplated 
_coverture, with the power of alienation, devise or bequest beyond the 
interference or restraint of her intended husband. Now, therefore, 
said Harriet relinquishes and abandons all right, title, claim or interest 
whatever which she might otherwise have acquired in the real and 
personal property of said Jesse W. Wilder, and he renounces all right, 
title or claim of, in or to the property, real or personal, of said Harriet, 
leaving her free to sell, incumber, devise or bequeath the same, or any 
part of it, according to her own pleasure, as though she was femme sole, 
And said Lewis Bartholomew is charged to make under her order any 
and all proper conveyances, assurances, ete. Said Jesse W. Wilder 
and Harriet A. Bartholomew, respectively, do hereby reserve and 
retain the entire and absolute control in and over their respective 
estates and property as now owned by each, and which may be acquired 
during their coverture, with the right and power to each from and after 
the contemplated marriage, and at any and all times durirfg the cov- 
erture, by deed, will or otherwise, to dispose of the same, or any 
portion thereof, according to their own will and pleasure, respectively, 
without the interference, consent or claim of the other.” * * * 

The district judge came to the conclusion that the terms of the 
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marriage settlement did not preclude the existence of community 
between the spouses, and rendered judgment for the defendant, Mrs. 
Jordan, and the plaintiff has appealed. We can not agree with the 
learned judge on the ground on which he based his decision. We 
think a fair interpretation of the antenuptial agreement leaves no 
room to doubt the exclusion of community, If full effect be given to 
the stipulations of the marriage contract, no community can exist, It 
would be impossible; because, under that instrument, each spouse 
retains ‘absolute control in and over their respective estates and 
property as now owned by each, and which may be acquired during their 
coverture,” with the right of disposition reserved to each, to be exer- 
cised at any and all times during coverture without the consent or 
interference of the other. 

We have found more difficulty, however, in the other grounds taken 
by the learned counsel of the defendant, Mrs. Jordan; but after a full 
examination of the authorities bearing on the case and the evidence 
contained in the record, have come to a conclusion adverse to him, 
The contract was made in Mississippi, where the bride, Miss Bart‘ol- 
omew, then within the age of minority, resided; it was, doubtless, 
intended to have effect at the domicile and place of business of the 
husband, in this State. The capacity of the parties, as well as the 
form of the contract, must be tested by the laws of Mississippi, while 
its effect must be governed by the laws of this State. 

The question is as to the capacity of Harriet A. Bartholomew to 
make the contract. Was it voidable on account of her minority, or was 
it absolutely void ? 

Tested by the rule stated by the counsel himself, to wit: Where tho 
contract is not to the advantage of the minor, it is absolutely void; we 
do not think the. marriage contract in question is void. ‘Suppose the 
parties had settled in Mississippi, making that their business and mat- 
rimonial domicile, and that Jesse W. Wilder had died there, and his 
succession had been opened, and the issues now raised were presented 
to a Mississippi tribunal for adjudication, could it be said that a 
court of that State would decree the marriage contract under consid- 
eration void, where the succession was under its jurisdiction, and 
where it could apply the common law prevailing there, as well to the 
effect as to the form of the contract and the capacity of the parties? 

With the matrimonial domicile in that State, where the common law 
is administered, can it be said that the wife did not derive any greater 
rights over her property, the slave, during marriage, with the ante- 
nuptial contract, than she would have had without it? Surely not. 
By the common law, the wife has not the right to administer her para- 
phernal property as she can under the civil law. We deem it proper 
to remark that the statutes of Mississippi were not introduced in evi- 
dence, and we assume, as a matter of history, that the common law 
prevails there. 
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The error, we think, the learned counsel of the defendant has made 
is, that when examining the validity of the act as affected by minority, 
according to the laws of Mississippi, he looks to the effect of the con- 
tract, not as tested by the same laws, but as tested by the laws of this 
State, which allow the community of acquets and gains, and which 
permit the wife to resume at pleasure the administration of her para- 
phernal property. 

When the effect of the contract is looked to merely to ascertain 
whether it is valid and binding on the minor who made it, the laws of 
the State regulating the validity of the contract must alone be con- 
sulted. To ascertain whether the contract was for the advantage ot 
the minor, in order to see whether it is void or voidable, the lex loci 
contractus alone must be considered. 

The laws of this State, which was the domicile, and the laws of the 
place of contract, Mississippi, can not both be applied to ascertain the 
validity of the instrument. We can not say that the contract is not 
valid in Mississippi, because it gives nothing more to the minor wife 
than she would have without it under the laws of Louisiana. 

The opinions of the witnesses, Goode and ‘Dillingham, experienced 

lawyers of Mississippi, were received as evidence in the case; they 
are positively of the opinion that the marriage contract under discus- . 
sion was not void, but only voidable, by the laws of Mississippi, where 
it was made. Their opinions are entitled to great weight in determin- 
ing the case, because they were received by the parties as evidence. 
We think, however, the authorities bearing on the case do not sustain 
the rule, that where a contract is not for the advantage of the minor it 
is absolutely void, and not voidable, as announced by the counsel of 
the defendant to be the test to ascertain the validity of the ante- 
nuptial contract under consideration. 
_ It appears to us that the weight of authorities and the decisions of 
the courts of the States of the Union where the common law is admin- 
istered, establish a different rule from that stated by the learned 
counsel of the defendant, to which we have adverted. We take it to 
be the general rule that the acts and contracts of minors, under the 
common law as administered in the United States, are voidable only, 
and not void; and the exception is, where the contract on its face 
appears necessarily prejudicial to the minor. 

We discover nothing on the face of the marriage contract necessarily 
prejudicial to the minor, and we regard it as merely voidable. 

The question before us was elaborately examined by thé Supreme 
Court of the United States, in Tucker et al. v. Moreland, 10 Peters 
65; after a thorough review of the English authorities, Mr. Justice 
Story, the organ of the court, arrived at this conclusion. He says: 
“Tt is apparent, then, upon English authorities, that hawever true it 
may be that an infant may so far bind himself by deed in certain 
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cases, as that in consequence of the solemnity of the instrument it is 
voidable only, and not void ; yet that the instrument, however solemn, 
is held to be void, if upon its face, it is apparent that it is to the preju- 
dice of the infant.” ‘The same eminent jurist, after carefully review- 
ing the American decisions on this question, declares that: ‘ The 
result of the American decisions has been correctly stated by Mr. 
Chancellor Kent (2 Com. Sec. 31) fo be, thaf they are in favor of con- 
struing the acts and contracts of infants generally to be voidable only, 
and not void, and subject to their election, when they come of age, 
either to affirm or disallow them; and that the doctrine of Zouch r. 
Parsons, has been recognized and adopted as law. It may be added 
that they seem generally to hold that the deed of an infant conveying 
lands is voidable only, and not void, unless, perhaps, the deed should 
manifestly appear on the face of it to be to the prejudice of the infant; 
and this upon the nature and solemnity, as well as the operation of 
the instrument.” 10 Pet. 71. 

Considering the solemnity of the act before us avd the main object 
of the parties to contract a marriage, to define their rights of property, 
and to stipulate for the regulation of the same during the contem- 
plated coverture, we can see nothing prejudicial to the interest of the 
minor ; and, tested by the laws applicable, we believe the contract in 
question was only voidable, and that it was binding on the njnor, 
unless disaflirmed by her afterwads, when having the capacity to do 
so. We find in the record no evidence of the disaftirmance theréof by 
Mrs. Jordan, although many years have elapsed since she has arrived 
of age, and has had the capacity to do so. It is now too late for her to 
demand the rescission of the contract, as the prescription pleaded by 
the plaintiff is applicable thereto. C. C. 3507. The other questions 
are not of a serious character. 

It is therefore ordered that the judgment of the court a qua be 
avoided and annulled, and that there be judgment forbidding Mrs. 
Jordan to participate as partner in community in the succession of 
Jesse W. Wilder, and that this case be remanded to the court @ qua 
for decision of the other issues herein, and to be proceeded in accord- 
ing to law, and that the defendant, Mrs. Jordan, pay costs of this 
appeal. 


Argument of Race, Foster & E. T. Merrick, for rehearing.—The court 
will see, by examining the plaintiffs’ petition, page two, that the 
plaintiffs set up and claim the whole of the property acquired during 
the second community as belonging to the estate of Jesse W. Wilder. 

The petition prays that Harriet A. Bartholomew, wife of William 
Jordan, and said William Jordan (these appellees) be cited individ- 
ually ; and a partition is prayed for, in the proportion of one-third to 
petitioners, and one-third to each of the minors, thus evicting the 
defendant, Mrs. Jordan, from all ownership in the property. See page 
4, The answer of the defendant denies the validity of the marriage 
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contract pleaded. This answer is annexed to page 1, and comes up 
in original. : ; 

The agreement itself (record, page 39) shows that the parties still 
occupied the same position. It commences, after giving the title of 
the suit and court: “ Petition of George W. Wilder for partition ; ” 
and throughout, showing that he was plaintiff, and the appellees defend - 
ants. It was agreed that the plaintiff in partition shall be permitted, 
without amending the petition, to offer a copy of the contract in evi- 
dence, and that Mrs. Jordan and her husband shall be at liberty to set 
up and urge any and all objections they may have to the validity and 
effect of said instrument, without amending her answer or specially 
pleading such defense. It is, we think, therefore, certain that the 
appellees are really defendants, and have the same right that any 
other suitor as defendant would have. 

Now, the plaintiff pleads, for the first time in this court, the plea of 
prescription of five years against us as defendants, notwithstanding 
our right to oppose, as a shield, the validity and effect of said act. 

The defendant has filed no reconventional demand. She stands on 
her defense which she was allowed by the agreement to set up, without 
amending her “answer,” ‘“ or specially pleading such defense.” d 

Now, lIct us look, for a moment, to the position of the minor in 
relation to the marriage contract. We find that it was made in Mis- 
sissippi, with the intention that the parties should immediately betake 
themselves to the husband’s domicile, and submit themselves to the 
laws of Louisiana. The law, therefore, of Louisiana, where Wilder 
continued to reside up to the time of his death, and the widow has 
continued to reside, ‘is the law regulating the prescription. The Code 
of Practice is explicit, and is in conformity with the laws of, we 
believe, all countries, where the common and civil laws prevail. It 
says: ‘‘ The forms, the effects and prescriptions of actions are governed 
by the law of the place where they are brought.” C. P. 13. 

o Husband and wife can not prescribe against each other.” C. C. 
3489. 

Prescription is equally suspended, during marriage, among others 
‘‘in every case where the action of the wife may be prejudicial to her 
eee.” C. C. 3491, last clause. See also 2 An. 757, McIntosh v. 
Smith. 

The foregoing provisions of the Civil Code are cited for the purpose 
only of showing how careful the laws of Louisiana have been not to 
jeopardizé the right of the wife where a suit might be needed to 
render the husband’s estate liable to the wife. 

We now turn to the case we have in hand, embodied in the maxim 
of law, ‘* Quae sunt temporalia ad agendum sunt perpetua ad excipien- 
dum.” The principle is embodied in article 20 of the Code of Practice, 
the English text of which was a bad translation. The French text 
is, “‘ He who has a right to institute an action to recover what belongs 
to him, can, by a much stronger reason, oppose an exception, to pre- 
serve his right.” There is no article of the Code which limits this 
right. There is no prescription to it. This principle of law was 
recognized in Nichols v. Hanse & Hepp, 2 L. R. 385, where it was 
held that a claim barred by prescription might be set up as a defense 
to an action. The'same principle is recognized in 12 Rob. 437, The 
Orleans Theatre v. Lafferanderie. The court say: ‘“ We believe, how- 
ever,'that when a remedy may be sought by action, the party entitled 
thereto may avail himself of it by exception.” Minority and cover- — 
ture may always be pleaded under our law. The wife must reside 
with her husband. Being under his power, she was not bound to go 
to Mississippi to sue her husband. If she had gone there, she had no 
capacity to sue, and there could have been no defendant to her suit, 
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and it was certainly sufficient for her to abide in her husband’s dom- 
icile, and await events. 

Redhibitory defects may be set up, by way of defense, though the 
redhibitory action be prescribed. Thompson v. Milburn, 1 N. 8. 468. 
So of the action quanti minoris. 3 N.S. 695, 698. 

A party may use as a shield, what he can no longer use as a weapon. 
Bushnell v. Brown's Heirs, 4 N. 8.500; Lafiton v. Doiron, 12 An. 165. 

Iu Marshall r. ‘The Grand Gulf Railroad Company, 12 Rob. 202, the 
court says: ‘Now, although the direct action might be prescribed 
and barred by one year, yet, at whatever period the party seeks to 
enforce such contract. the exception will avail him against whom it is 
sought to be enforced.” See 6 An. 687. 

Even where there is a reconventional demand, the defendant may, 
sv far-as she stands on her defense against the plaintiffs’ demand, 
oppose such facts as would have sustained her action, after prescription 
is acquired. 3 N.8. 6983. So also this court held in Riddle v. Krein- 
biehl. The court said: ‘‘The article expressly provides that the 
redhibitory action must be instituted, at farthest, within one year, 
commencing trom the day of sale. So far, however, as the defendant 
seeks to resist the payment of the unpaid balance due upon the price, 
she may invoke the doctrine quae lemporalia; so, though the redhibi- 
tory action is barred by the lapse of time, yet she may invoke, asa 
matter of defense, any facts which would sustain a redhibitory action.” 
12 An. 297. 

in 13 An, 250, the court says: ‘‘ Wen Richardson commenced the 
action of redhibition, he had two modes of proceeding; either to wait 
until the maturity of the notes, and set up the redhibitory vices of the 
tuning sold as a defense to the notes, or assume, as he did do, the posi- 
tion of plaintiff. Had he chosen to stand on the defensive, his action 
would have been preseribed, and he would have lost the payment 
which he had made in cash. He could have used only his exception as 
a shield.” 

There is no law in Louisiana, as far as counsel remember, declaring 
a prescription of the subject matte of answers, exceptions and 
defenses to actions. Actions alone are prescribed. Arts. C. C. 3499, 
3501. The prescription which the conit has inadvertently, as we 
think, applied to this case, is to the action of nullity or rescission of 
coutracts, ete. 28507. The grounds of defense are not declared to be 
preser, bed, and we have neither brought an action nor a demand in 
reconvention. We stand on our defense. We use our shield. The 
Jaw presumes all the property community, and we have held, and are 
ho:cing, the position of the widow in community. C. C. 2374. The 
piaintuf sues, and says the widow has no interest in the estate, because 
she exeented an instrument, which he sets up, debarring herselt of 
such interest. She replies that the instrument is void, and does not 
vind her, for the reasons which she assigns. Now, at common law, she 
could avoid such contract when set up ageinst her, by the same plea 
which she opposes here. The Supreme Court of the United States 
says: “There is no doubt that an infant may avoid his act, deed or 
contract by different means, according to the nature of this act, and 
the circumstances of the case, He may sometimes avoid it by matter 
in pais, asin case of feoffment, by entry, if his entry is not tolled. 
Sometimes by plea, as when he is sued upon his bond or other contract. 
Sometimes by suit,” ete. 10 Pet. 71. 

The defendant has avoided the supposed contract by entry (if the. 
court will), for she has entered upon and insisted upon her right as 
widow in community, as this very suit proves, wherein the marriage 
contract is set up and insisted by the plaintiff against her as defendant. 
She has, moreover, which is, in the opinion of counsel, still more 
decisive, pleaded the nullities of the contract, as she unquestionably 
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had the right to do, under the law of Louisiana, her domicile, to which 
she was bound to submit, and from which she had no right to escape, as 
well as by the law of Mississippi, had she gone there; which would 
have protected her in one-third of the personal property and her 
dower, and had the contract, been set up against her, would have 
allowed her her defense to the contract. 


Rehearing refuscd. 








No. 2620.—Epwarp Moore v. Heten A. Moors et al. 


A purchaser of property at probate sale has the right to retain, in his hands, an amount of the 
purchase money equal to the amount of unpaid taxes recorded against the land purchased. 
Where heirs, by interveution, seck to have their rights established against their tutor, and a 
judgment against the sureties on the tutors’ bond, and the court a qua fails to pass on the 
prayer against the sureties, the Supreme Court will, on affirming the judgment dismissing 
the intervention, reserve tl.o rights of the heirs to proceed against the sureties on the 
tutors’ bond, 
PPEAL from Fifth Judicial District, parish of Iberville. Posey, J. 
Dunn & Herron, tor plaintiffs. W. B. Robertson, for defendants. 
Samuel Mathews, for intervenors, appellants. 

TALIAFERRO, J. This suit, with the exception that throughout, the 
parties are not the same, is a repetition of that of Helen A. Moore et 
al. v. Edward Moore et al., decided on appeal by this court in 
February, 1863. 20 An. 159. . 

In that case two of the four Boissac heirs intervened, contesting 
the claims of the heirs of Mrs. Moore upon the property of 
their father, the plaintiff in the present case. Here the other 
two heirs of Boissac intervene, setting up their claims which are 
founded on the same basis, and are concurrent with those of the other 
two who intervened in the first suit. The claims of these Boissac heirs 
are against Edward Moore, who was their former tutor as well as 
natural tutor to his own children. They claim legal mortgage on his 
property. Sosthene and Ennemond Boissac, it seems, had each 
obtained a judgment against their former tutor when they became 
parties by intervention in the case reported in 20 An., and by the decree 
in that case were assigned a rank next to that of Mrs. Carter, one of 
the heirs of Mrs. Moore. It awarded to Mrs. Carter the sum of 
$3801.60, with legal mortgage, to have priority over that of the 
Boissac heirs. This amount deducted from $9102 69, the net amount 
of Moore’s share of the proceeds of sale of the community property, 
there is left $5301 09, which, it seems, is all the Boissac heirs can 
claim of these proceeds. It was found in the court below that the 

“whole of this sum was received by Ennemond and Sosthene Boissac, 
and that the other two intervening in the present suit have obtained 
no portion of it. Whether they are entitled to participate with the 
former is not a question beforé the court. The intervenors in the case 
now under review, also pray judgment against the surety on their 
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tutor’s bond; but upon this branch of the case, the lower court did not 
pass for the want of sufficient evidence. 

Pending the proceedings in the court a qua, Rogers, the purchaser of 
the property of Modre, intervened by rule taken against all the parties 
to show cause why he should not be authorized to retain in his hands 
the sum of $640 for the payment of certain specified taxes on the land 
purchased by him. 

The judge of the lower court, having reference to the decision of this 
court in the case of Helen A. Moore et al. v. Edward Moore et al., and 
the facts before him in the present case, rendered judgment dismissing 
the intervention and third opposition of the Boissac heirs, and sustain- 
ing the demand set up by Rogers, to retain out of the price of the 
property the amount alleged to be due for taxes. 

From this judgment the intervenors appeal. We see no reason for 
disturbing the judgment. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs of this appeal. All legal 
rights of the intervenors against the surety on the bond of their former 
tutor is reserved by this decree. 


No. 2586.—P. Masrero v. Ernest PepescLAux, Administrator. 


Where the indorser of a promissovy note has diced at or about the time of the maturity of the 
tote, but the fact is unknown to the holder or the notary, notice sent through the postoffic> 
to the indorser, at her usual plac2 of residence, will bind the heirs, if it be shown that they 
wer: in the habit of rec. iving letters there, and that they actually received trom the post- 
office tle nctice of protest addressed to their mother «uch notice is equally as binding as 
though it had been directed to the heirs by name. 


PPEAL from the Fourth District Court, parish of Ascension. 

Beauvais, J. 8S. M. Berault and Emile Legendre, for plaintiff and 

xppellant. J. HK. Gaudet and John H. Iisley, for defendant and 
appellee. 

LupetinG, C. J. On the eighth day of March, 1863, J. A. Landry 
made a note for five thousand dollars to the order of Mrs. A. 
Pedesclaux, payable twelve months after date, at the counting house 
of P. Maspero, New Orleans. This note awas indorsed in blank by the 
payee. At its maturity the note was duly protested, and notice of 
protest was sent through the postoffice, addressed to the indorser at 
Donaldsonville. The indorser had died previously to the maturity of 
the note, but there is nothing to show that this fact was known to the 
holder or notary. 

It seems to be conceded that the notice of protest would have been 
good if the indorser had been living when it was made. Is it not valid 
notwithstanding the death of the indorser ? : 

The evidence shows that the notice of protest was duly received at 
the Donaldsonville postoffice, where the indorser was in the habit of 
receiving her letters during her life. Ernest Pedesclaux, the admin- 
istrator, says: “ The letters in the postoffice, when addressed to my 
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deceased mother, when withdrawn, were opened by my sisters and 
myself. They were generally withdrawn from the office. Witness 
recollects receiving a notice of the protest of the note sued on. My 
sisters were equally heirs of the deceased. Witness received the pro- 
test before he was appointed administrator of his mother’s succession.” 

The heirs had not accepted the suecession, nor had any administrator 
been appointed to represent the succession, at the time the protest was 
made and notice thereof sent. Even if the holder were bound to 
know that the indorser was dead, under these circumstances, we are 
not prepared to say the notice was bad. Story on Promissory Notes, 
§ 310; Parsons on Notes and Bills, pp. 500, 501; Stewart v. Eden, 2 
Caine’s R. 121; 17 John’s R. 25; Parsons on Mercantile Law, p. 117. 

But in this case the notice actually reached the administrator of the 
succession, and one of the heirs; and the evidence makes it quite 
_ probable that it reached all the heirs in due time. Thus the purpose of 
the law was attained. 4 An. 483, Louisiana State Bank v. Dumastrait 
et al. 

It is, therefore, ordered that the judgment of the district court be 
reversed, and that there be judgment against the defendant for the 
sum of five thousand dollars, with five per cent. per annum interest 
thereon from the eleventh day of March, 1864, till paid, and costs of 
both courts, to be paid in due course of administration. 








No. 1533.—Samvuet P. Greeves, Administrator of F. R. Brunor v, 
Tue LovuIsiIANA State BANK. 


A depositary who sceks to avoid the payment of deposits made and notes collec‘ed, and the 
proceeds passed to the credit of the depositor, on the grounds that the deposits made, and 
the notes collected and the proceeds deposited were in an unlawful and worthless our- 
reucy, commonly called Confederate notes, must establish the fact by evidence so conciu- 
sive that nothing is left t> conjecture or inference. The doctrine in the c:se of Weaver 
v. Anioux, 20 An. page 1, reaffirmed. 

Tne evidence of witnesses who are unabie to test*fy from personal knowledge to the charact 7 
of the funds received on the notcs collected by the bank and the deposits made, is not 
sufficient when not corroborated by the books ot the bank, the checks drawn, etc., to 
establish with the legal cortainty required, that the deposits made were in Confederate 
notes, and the depositary, under such proof, can not be relieved from responsibility to the 
depositor tor the amount thus collected and deposited. 

A bank that acted in the capacity of agent in the collection of notes, without instructions, can 
not be reaevid from the payment of the amount collected in lawful money, by showing 
that Contederate notes were in general circulation at the time, and that the bank was in the 
habit of receiving and paying out such notes indifferent'y with other currency. To shield 
itself irom responsibility under such circumstances, it must be shown affirmatively, that 
the depositor wes fully aware of, and assented to, the receiving of Contederate notes in pay - 
ment of Ins deposits, or that he acquiesced in, and fully ratified the receipt of such nctes 
afier they had been received by the bank in payment of notes placed there for collec.ion, 


PPEAL from the Fourth District Court, of New Orleans. Théard, J. 
Race, Foster & E. T. Merrick, for plaintiff and appellee. W. H. 
Hunt and J. McConnell, for defendant and appellant. 


Wrty, J. Tho plaintiff sues to recover a sum of money deposited in 
g 
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the Branch of the Louisiana State Bank by Mrs. Sophia Brunot in her 
capacity of administratrix of the succession of Felix R. Brunot, on the 
twentieth March, 1865, as appears by her bank book. 

The answer denies generally the allegations of the petition, and avers 
that ‘‘no such sum in money, as is alleged in said plaintiff's petition, 
was or ever has been deposited in said Louisiana State Bank as 
alleged, but there was deposited in said bank to the alleged eredit ot 
said succession or estate named in said petition, a large number of the 
notes or purported promises to pay, commonly called Confederate 
notes, which said Confederate notes, were never, at any time, of any 
legal value whatever.” 

The issue thus made up, was that no sum of money, as claimed, was 
deposited, but that there was deposited a large number of purported 
promises to pay, called Confederate notes. 

From the view we have taken of the case, it will be unnecessary to 
examine the bills of exception taken by the plaintiff. 

The deposit of the twentieth of March, 1865, is fully established by 
the bank book and other evidence in the record. 

To rebut this, the defendant introduced three witnesses who appear 
to have but little personal knowledge of the case, and their evidence 
fails to establish a valid defense. The main witness was W. S. Pike, 
who, after testifying of checks drawn by Mr. Brunot, says: * The 
balance to the credit of Brunot was transferred to the credit of Mrs. 
Brunot, administratrix ; one check of six hundred dollars was drawn 
by Mrs. Brunot twentieth March, 1865. I am now referring to my 
books. -The $18,472 65, which was to the credit of Mrs. Brunot,- 
administratrix, was transferred on the twentieth March, 1805. This is 
the way the credit to Mrs. Brunot arose. Mrs. Brunot drew a check 
on the bank for the balance due and tien transferred the amount of 
the check to her own credit as administratrix. No money passed 
at all.” 

On cross examination, however, he says. “On twentieth March, 
1865, I was residing in New Orleans; my connection with the Branch 
Bank had not then ceased. These transactions on twentieth March, 
1865, took place at Baton Rouge. Of my own personal knowlelge I 
know nothing of what occurred between Mrs. Brunot and the bank at that 
day.” * ow « * é we * 

Again he swears: “I know all this matter of my own knowledge because 
the transaction took place between the estate and my brother, under my 
directions. I directed how the thing should be done.” * * * 

Again he says: “‘ The three notes spoken of (the Allaiu notes) were 
deposited for collection on twenty-third April, 1861, and matured in 
January, February and March, 1°62. J know that these notes were col- 
lected in Confederate money, because they were payable at the mother bank 
in New Orleans, and no other money was used at that time at Baton 
Rouge, and, I believe, here also.” 
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To my mind it is evident that this witness had no personal knowl- 
edge of the deposit made by Mrs. Brunot, administratrix, or of the entry 
in the bank book on the twentieth of March, 1865; his own evidence 
discloses the fact that he was in New Orleans on that day, while the 
transaction in question occurred at Baton Rouge. Nor does he know 
any thing, of his own knowledge, whatever, about the collection of the 
Allain notes by the bank for Brunot in Confederate money. On this 
point his evidence is only a vague conjecture, based on his general 
knowledge that that currency was at that time mainly used at Baton 
Rouge and at this place. 

His testimony fails, in our opinion, to establish the fact that Brunot 
was ever aware that the notes left by him for collection in the bank 
had been collected in Confederate money. True, he says: “There 
was a check of $1500 00, one of $150 00, one of $100 00, and one of 
$17 00 paid between the first January and first April, 1862, to Brunot 
in Confederate money. I don’t know that Brunot had any notice that 
the funds would be Confederate money ; but his’checks were drawn 
against what he had to his credit and were paid in Confederate 
money.” The witness does not swear that the money was paid to 
Brunot in person, because, he says, ‘“‘I don’t know that Brunot had 
any notice that the funds would be Confederate money.” * * * 

It is manifest that the witness Bernard, also had no personal knowl- 
edge of the matters of which he testified. Indeed, on cross examina- 
tion, he says: “‘I know nothing about Brunot’s account. I know of 
no agreement with him. His account was kept in Baton Rouge. In 
-taking fp the notes spoken of no money was passed. Allain paid with 
his checks on our bank. I did not act as receiving teller, but I used 
to look over the cash every day to see if any thing else was received 
than Confederate money. Paul Blane was receiving teller at the 
time.” - - * + . * 

How could this witness in looking over the cash receipts of the day 
derive a personal knowledge of how Allain paid the notes to the 
receiving teller or in what particular currency they were paid ? 

The receiving teller may have collected the notes left by Brunot with 
the bank for collection, in good money, and the same not appear in 
the cash receipts. Why was he not introduced as a witness? He 
could have stated precisely the character of the funds received by the 
bank on the notes left with it by Brunot for collection. 

Ona the vague and conjectural statements of the two witnesses here- 
tofore named and that of another, who admitted he was in Europe when 
these transactions occurred, the defendant asks to be relieved. 

The bank has not furnished any positive evidence that the notes of 
Allain belonging to Felix R. Brunot, and left by him with the bank 
for- collection, in April, 1861, were ever collected in Confederate 
money. No authority is shown to the defendant to make the collec- 
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tion in such money. No knowledge of the collection is brought home 
to Brunot. 

Where then is any dealing in a treasonable currency or deposit of 
Confederate money by F. R. Brunot or his succession? Where is any 
ratification by Brunot of the collection, in Confederate money, made 
for him by the bank ? 

There is not a particle of proof that he ever authorized the bank to 
make the collection in Confederate money or that he was ever in- 
formed thereof. Indeed, the witness Pike says, “I do not know 
that Brunot had any notice that the funds would be Confederate 
money.” ® + Be % * * 

When the notes were deposited by Brunot with the bank for collec- 
tion Confederate notes had not yet beer issued. How can a principal 
be said to have ratified the illegal acts of his agent when he was never 
informed thereof? ‘There is no evidence that Mrs. Brunot was in- 
formed that the collection was in Confederate notes when she drew out 
the money standing to the credit of Brunot, in March, 1865, and made 
the deposit in her own name as administratrix. 

Indeed it is quite evident that such was not the case; otherwise 
why did they permit her to check out funds which they now say “ was 
treasonable and never had any value,” and make with them a deposit 
for herself on twentieth March, 1865?- Why did they make up jor her 
the bank book showing a deposit of $18,472 66, and also permit her on 
the same day to draw out therefrom $600 00 in United States currency, 
and credit her bank account therewith ? 

We can not believe that the intelligent officers of a bank would, 
after Confederate money had ceased to have any value, as on twentieth 
March, 1865, permit Mrs. Brunot to check against the treasonable 
deposit of her husband, and upon that check open an account with his 
succession acknowledging the deposit of a large sum in dollars, and at 
the same time ratify that deposit as of good and valid funds by per- 
mnitting her to check out six hundred dollars, of good money, and 
credit the account therewith? 

We can not believe that they could be so far overreached by an 
inexperienced woman as to make the check against worthless paper 
the basis for opening an account and giving her credit on their books 
for the large amount of $18,472 66. 

The proposition is unreasonable and inconsistent with the ordinary 
prudence of men, much moze so with that of the fiscal agents of a 
bank. 

The whole defense appears to be an afterthought, an ingenious dodge 
based upon the vague conjectures of witnesses, who were not present 
and who had no personal knowledge of the transactions between Mrs. 
Brunot and the Branch Bank on the twentieth March, 1865, for the 
purpose of evading the consequences of a legitimate transaction. 
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The obligations of a mandatary and depositary can not thus be 
shuffled off by the defendant. 

It is therefore ordered that the judgment of the court a qua be 
affirmed, with costs. 


I concur in the decree rendered in this case. 


W. W. HOWE. 


——__—_——_— 


Lupetine, C. J., concurring: The bank book of Brunot shows that 
the Allain notes were deposited with the bank in April, 1861. 

The notice published by the bank on the sixteenth of September, 
1861, announced that the bank had suspended specie payments on 
its liabilities—that thereafter Confederate money would be accepted 
in payment and received on deposit—parties having paper on collec- 
tion in the bank were notified to withdraw the same unless they consented 
to receive Confederate notes or local bank notes in payment of said paper 
to withdraw the same; and no paper would, thereafter, be received on 
collection when the owners required other than treasury or local bank 
notes in payment thereof. 

There is no proof that Brunot ever saw, or heard of, this notice, or 
that he subscribed for or read the newspapers in which the notice was 
published. Its publication was not notice to Brunot. - 

But even if the evidence had established that this notice was known 
to Brunot, it simply requested him to withdraw the notes, unless he 
consented to have them collected in Confederate notes, or bank notes. 
His failure to withdraw the notes from the bank did not authorize the 
bank to collect them in unlawful money. If the bank did not wish to 
keep the notes for collection, unless it was permitted to take Confed- 
erate notes or bank notes for them, it could have returned them to 
Brunot, but it could not take anything but lawful money for them 
without the consent of Brunot. This seems to have been the opinion 
of the bank when it published the notice aforesaid, for it said to its 
customers, “ unless you will consent to have your notes collected in 
Confederate notes or bank notes, take them away.” The consent of 
Brunot was never given. It is said that Confederate money was paid 
to Brunot, and that he must be held to have approved the acts of the 
bank in receiving Confederate money for the Allain notes. <A careful 
examination of the evidence has satisficd me that there is no proof that 
Confederate money was ever paid by the bank to Mr. Brunot himself, 
but that Confederate money was paid to the bearers of the checks 
drawn by Brunot on the bank, for $1500, $150, $100, and $17. In 
speaking of these checks the witness says, “I do not know that Brunot 
had any notice that the funds would be Confederate money; but his 





NEW ORLEANS, APRIL, 1870. 233 








Greeves, Adm nistrator ot Brunot, v. The Louisiana State Bank. 


checks were drawn against what he had to his credit, and were paid 
in Confederate money.” 

The evidence does not satisfy me that the Allain notes were collected 
in Confederate money. Allain, the debtor, had an account with the 
bank, and he gave his checks on the bank for the notes, deposited by 
Brunot with the bank, as they matured. The witness says: “ These 
checks did not express Confederate money on their face, but it was 
understood and agreed that all our customers should take Confederate 
money.” 

By whom was this understanding and agreement made? The evi- 
dence does not establish any such agreement between the bank and 
Brunot, or between the bank and Allain, or between Brunot and 
Allain. / 

We have decided repeatedly that an agent will not be released from 
responsibility, if he received Confederate money for his principal 
without authority todo so. Succession of Jesse W. Wilder, 21 An. 371. 

We have also decided that one, who seeks to screen himself from 
lability on the ground that the transaction was based on Confederate 
money, must prove the fact, and not leave the matter to inferences or 
presumptions. Weaver v. Anfoux, 20 An. p. 1. 

In this case, however, the inferences and presumptions are altogether 
in favor of the plaintiff 

The bank book in evidence shows that on the tenth of July, 1861, 
there was to the credit of Brunot, in the bank, $18,473 66. On the 
twentieth of March, 1865, this amount was passed to the credit of Mrs. 
Sophia Brunot, administratrix, on her check; and on the same day, as 
administratrix, she checked against this fund for six hundred dollars, 
which was paid in United States treasury notes. There were not two 
amounis to her credit as administratrix, one for Confederate money. 
and one for lawful money, as contended, but only one amount. 
$18,473 66, against which she drew. 

I think the evidence establishes the right of the plaintiff to recover. 
I therefore concur in the indgment rendered by Mr. Associate Justice 
Wyly. 


—~———- + 


For the reasons given by the Chief Justice, I concur in the decree in 
this case. R. K. HOWELL. 


—_—_-_— 


TALIAFERRO, J., dissenting. It is insisted upon that it is not proved 
that Brunot authorized or approved the collection of the Allain notes in 
Confederate money, nor that knowledge is brought home to him of the 
notice of the bank to their depositors to withdraw their notes, if they 
were not willing to have them collected in Confederate money. It is 
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proved that he put the Allain notes, amounting together to $16,939 98, 
in bank for collection, and that these notes constituted much the larger 
portion of all he had in bank. It is proved that the bank gave public 
notice to its customers to withdraw their notes on hand for collection, 
if they refused to receive Confederate money for them. The transac- 
tions were with the Branch Bank at Baton Rouge. 

Brunot lived at Baton Rouge, or in its vicinity. He had been dealing 
with the bank for many years; he must have known the officers of the 
bank. He had a deep interest in the currency; nearly all he had, 
when realized, was to be in Confederate money; he knew, as well as 
everybody else, that he could get no other money for his Allain notes 
but Confederate money, and not the slightest gleam of anything is 
shown, or pretended to be shown, that he objected. It is an historical 
fact that this court will judicially notice, that during the time these 
Allain notes were in process of collection, that is during the first four 
months of the year 1862, the current opinion in this country was that 
the Confederacy would certainly prove a success, and there was, all 
through that period at least, the utmost confidence in Confederate 
paper money. Instances in this country, at that time, of an opposite 
opinion were very rare. 

The record of this case teems with testimony which has been often 
reiterated in other similar cases before this court, and which shows 
that after the seventeenth of September, 1862, and up to the following 
April, when New Orleans was taken possession of by the Federal forces, 
the only currency, the only thing called circulating medium or money 
in Louisiana, was Confederate money. 

The aggregate testimony in all the preceding cases involving the 
inquiry, and the mass of testimony in this case on the same subject, is 
overwhelming, that during the period we have in view, with very few 
and very rare exceptions, every money transaction in Louisiana was 
constmmated by the use of Confederate money. 

Now, when I am told that Brunot was ignorant of this state of facts, 
and expected his Allain notes to be collected in gold or silver, or legal 
currency, I stand amazed that a gentleman of intelligence, of large 
business—a man dealing in money, keeping accounts with banks for 
many years before the war and during the war, and especially with the 
bank that is defendant in this case, to the end of his life, having lived 
all his days in Louisiana, should be so far behind everybody else in a 
knowledge of the fact of the exclusiveness of the Confederate currency 
as to expect or require the three notes in question to be collected in 
any other than Confederate currency. The pretense that he expected 
gold or silver, or the equivalent in good and lawful money for the 
notes, is so monstrous that I give no credit to it whatever. From the 
multitudinous facts we have on this subject, by the testimony of wit- 
nesses, and by the teachings of history, I hold the deduction to be 
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logical that Brunot knew, in regard to these subjects, what everybody 
else knew, and that he knew the bank had coltected his Allain notes in 
Confederate money, and that he was contented therewith. Most 
certainly the presumption is violent that such was the fact, and the 
presumption is not in the minutest degree rebutted. But I shall show, 
further on, that this matter does not rest solely on presumption or 
inference. 

It is pretended that Mrs. Brunot made a deposit of money in the 
bank on her own account in the month of March, 1865, and drew upon 
her own check on this deposit $600 in greenbacks, or United States 
currency. The. effort to make somethiny out of this transaction is a 
very decided failure. Pike, the cashier, speaking from the bank book, 
shows that, on the tenth of July, 1861, Brunot’s account was balanced, 
and that there was on that day to his credit $3302 66, and that the 
next credit was on the sixth of January, 1862. That credit arose from 
the proceeds of the first of the Allain notes that became due, and 
amounted to $5646 66. On the day of February following, the 
second note, for the like sum, was collected, and the third, for the like 
sum, was collected in March following. 

On the twenty-fifth of June, 1862, the account was again balanced, 
and there was to Brunot’s credit $18,472 66. Now, it is perfectly clear 
that this $18,472 66 is made up of the $3302 66 due Brunot before the 
suspension of specie payments, augmented by the amount of the Allain 
notes—816,939 98—and diminished by the amount of four checks, 
amounting in all to $1767, paid to Brunot between the first of January, 
1862, and the first of April following. These four checks were paid in 
Confederate money, as we shall have presently to notice. Taking, 
then, $1767 from the aggregate amount of the Allain notes—$16,939 98, 
and we find the $18,472 66 is composed of $15,172 88 Confederate 
money and #3302 66 of legal currency. Against the aggregate— 
&12,472 66—Mrs. Brunot, as administratrix, drew the $600 check which 
was paid in United States currency, because the bank owed the estate 
of Brunot $3302 66 in legal currency. 

As to any actual deposit of any sum of money in the bank on the 
twentieth of March, 1865, or at any other time, either on her own 
account or as administratrix, there is not a particle of evidence to sustain 
it. It was arranged that Mrs. Brunot, as administratrix, (and at the 
instance of the cashier she was appointed administratrix for the pur- 
pose), should check for the balance due the estate, and that it should 
then be placed to her credit as administratrix. This check, which was 
drawn on the twentieth of March, 1865, is placed to the credit of the 
bank; and on the same day the same amount is placed to her credit as 
administratrix. : 

The testimony of the cashier is: ‘This is the way the credit to Mrs. 
Brunot arose. Mrs. Brunot drew a cheek on the bank for the balance 
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due, and then transferred the amount of the check to her own credit 
as administratrix. No money was passed atall.” * * * “Tecan 
swear, to my own personal knowledge, that no money was paid to Mrs’ 
Brunot on her check on the twentieth of March, but the credit arises 
simply from a transfer of the credit to F. R. Brunot, of whom she was 
administratrix. I know all this of my own knowledge, because the 
transaction took place between the estate and my brother, under my 
directions. I directed how the thing should be done. The letters of 
administration were sent to me for my approval, and I sent instruc- 
tions to accept the check and transfer the account of F. R. Brunot to 
Mrs. Brunot, as administratrix.” 

Let it be noted that there were two checks drawn on the twentieth 
of Mareh, i865--one of them for the amount in bank to the credit of 
the estate, and the other for the $600 which was paid in United States 
eurrency. The attempt is entirely in vain to show that Mrs. Brunot 
made a deposit on that day, or at any other time, individually, or as 
administratrix. 


The bank book contains this entry on the debit side of the account 
with the estate: *‘ March 20, 1865, $18,472 66.” Now, if Mrs. Brunot 
deposited that sum at that date, it is confronted by the check of the 
same date, for the same sum, put to the credit of the bank on the 


opposite side of the page. It would in that case show that she had 
drawn the whole amount, and consequently would have nothing now 
to demand from the bank. There is nothing showing that Mrs. Brunot 
had a cent of her own money in bank against which this check was 
drawn. The deposit appears as made by her as administratrix. If 
she actually deposited $18,472 66, as administratrix, on the twentieth 
of March, 1865, she must have brought it from some other place, for 
that sum was, on the twentieth of March, 1865, to the credit of the 
estate, from collections made by the bank. The bank book shows that 
against the balance struck on the twentieth of March, 1865, as due to 
the estate of Brunot, the check was drawn. It is entered as a credit to 
the bank on the opposite side, and as drawn by Mrs. Brunot, as admin- 
istratrix. Then follows the entry below of $18,472 66 placed to her 
credit as administratrix, and against it the check for $600 is credited 
to the bank. All this appears from the bank book in evidence, The 
testimony of Pike is only explanatory of the operation—a mere state- 
ment of how the arrangement was made so as to place the sum due to 
the estate under the control of the administratrix. His testimony does 
not in any manner contradict the bank books. It was introduced to 
explain and make the matter clear, and it was legally and properly 


admitted. In my judgment it was unnecessary for that purpose; the 
record being sufficiently clear without it. 


But still, it is alleged that it is not proved that the Allain notes were 
collected in Confederate money with Brunot’s consent, nor that he ever 


*, 





NEW ORLEANS, APRIL, 1870. 237 





Greeves, Administrator of Brunot, v, The Louisiana State Bank. 





received the bank notice to depositors to withdraw their notes, if 
unwilling to receive Confederate money for collections. I ask, then, 
what is proof? Mathematics is the only science that can fairly pretend 
to perfect certainty of evidence. Legal science makes no such preten- 
sions. Outside of pure mathematics, no process by reason in any other 
department of human investigation can possibly equal the absolute 
certainty of its conclusions. The geometrician uses reason with greater 
effect than the lawyer. The former demonstrates; the latter, with the 
utmost tension of his powers, can only establish a strong probability 
of the truth of the proposition stated, by an array of connected 
evidence that leaves no reasonable doubt upon the mind of its reality. 
This is proof in a court of justice. This record abounds with evidence, 
all pointing in one direction, and which, in my judgment, raises a very 
strong probability that Brunot not only knew of the bank notice, but 
approved the collection of the notes in question in Confederate cur- 
rency. A very careful examination of, and deliberation upon the entire 
evidence leaves no reasonable doubt in my mind on the subject. | 
consider the defendant’s case fully made out, so far as the ainount of 
the Allain notes is concerned. 

But there is something more. I now return to the four checks of 
Brunot. One of these was for $1500, one for $150, one for $100, and 
the other for $17, making in the whole $1767. These four checks, the 
cashier swears, were paid between the first of January, 1862, and the 
first of April following, and that they were paid to Bruuot himself, 
and paid in Confederate money. A vain attempt is made to ward off 
the effect of this conclusive evidence by pretending to show a contra- 
diction in the witnesses’ testimony. What immediately followed this 
statement is referred to for this purpose. All that the witness said on 
this subject is here reproduced from the record: ‘There is one check 
of $1500, one of $150, one of $100, and one of $17, paid between 
the first of January and first of April, 1862, to Brunot in Confederate 
money.” * * * “I don’t know that Brunot had any notice that 
the funds would be Confederate money; but his checks were drawn 
against what he had to his credit, and were paid in Confederate 
money.” 

What possible contradiction can be found here? What earthly 
difference can it make whether Brunot had notice that these checks 
would be paid in Confederate money or not? They were paid to him 
in person, and in Confederate money. He received it. He knew what 
it was, and was satisfied with it. What, then, becomes of all the 
arguments set up to screen from view the kind of money in which 
these operations were carried on? The plaintiffs are effectually 
estopped by this clear, direct and uncontradicted proof that Brunot 
reccived Confederate money from the bank without objection on these 

four checks, amounting to $1767. 

“The judgment should be reversed, and one rendered for $3302 66, 
less the amount of the $600 check, 

Rehearing refused, 
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No. 2702.—Hart, Arsour & Co. v. B. T. BEAUREGARD, Tax Collector. 


Section three of the revenue act of 1869, authorizing the levying and collecting a fixed amount 
as a license, makes no provision for a pro vata license, and a person commencing business 
in the latter part of the year must pay the full amount of the license authorized to be 
assessed. 

The requiring of every party owing a license to the State to pay the full amount, without refer- 
ence to the time that he commences business, is not a Violation of the principle of 
uniformity established by the constitution. 

A firm engaged in the manufactory of agricultural implements in this State is liable to pay a 
license tax, the same as any other manutacturing firm, under the revenue laws of 1869, 
section 2. 


PPEAL from the Parish Court of East Baton Rouge. Husted, 
Parish Judge. Fuqua d& Callihkan, tor plaintiffs and appellees. 
R. W. Knickerbocker, for defendant and appellant. 

Howe t, J. Plaintiffs, a manufacturing firm, composed of four per- 
sons, enjoined the tax collector from seizing, closing and selling their 
factory for a license of one hundred dollars each, for the year 1869, 
upon the grounds: 

First—Because the revenue act of that year is not alaw, having been 
approved by the Governor after the adjournment of the Legislature. 

Second—Because, if it be a law, they are liable only for a license tax 
for the proportion of the year during which they were engaged in their 
business, to wit: From November 15 to December 31, 1869; otherwise 
it would not be uniform. 

T hird—Because in no event can they be held to pay for more than 
ene license for their occupation. 

1. The first ground has been settled adversely to plaintiffs’ position, 
in the case of the State, ex rel., Attorney General, v. Fagan, recently 
decided ; and we have no reason to change our views on the subject. 

2. The license is fixed at a certain sum for the year. Section three 
of the act says: ‘There shall be levied and collected an annual 
amount as a license,” and no provision is made for a pro rata license. 
No authority is given to the tax collector to demand or recover less 
than the amount fixed by the law. Nor is this a violation of the prin- 
ple of uniformity established by the constitution. The amount 
required of every one in the same occupation is the same per annum, 
and the time during which the business is conducted is a matter 
entirely with the person taking out the license. The State prescribes 
that a certain sum per annum shall be paid by each, who thereby 
secures the right for the calendar year. Whether he closes before the 
end of the year or does not begin business until the year has advanced, 
rests with him. There was no obligation imposed by the State on the 
plaintiffs to open their business operations at the time they did; but 
it required the license to be paid when they did begin, and it was with — 
them to determine whether their interests required them to begin as 
they did, or wait until the first of January following, 
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3. A clause in the second section of the act reads: ‘ Each partner 
of any firm doing business in this State,in any line of occupation, 
whether resident or nonresident, active or silent, shall pay a license as 
herein prescribed,” The plaintiffs allege that they entered into 
copartnership for the purpose of manufacturing agricultural imyle- 
ments, under the firm name of Hart, Arbour & Co. This brings them 
within the operation of the foregoing clause. They are a firm whose 
occupation is that of manufacturing. They are the proprietors of a 
factory, each of whom is required to pay a license. The above special 
provision of the law controls in this respect the general principle that 
a firm is an ideal being, distinct from the members composing it. Each 
is equally a provision of the law, and the special controls the general 
in the cases to which it applies. 

It is also contended by plaintiffs that the sixty-third section of said 
act, prohibiting the courts from interfering with State collectors in 
making collections, is unconstitutional, because it deprives the inhabi- 
tants of adequate remedy against the illegal acts of a collector. 

The reply to this is, that plaintiffs have suffered nothing from it, as 
they have, without objection, invoked and obtained the interference 
of the court, and a decision of the question would be of no avail to 
them; for if their view be sustained they would get nothing more 
than has been done, the passing on their liability to pay the license as 
demanded. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the injunction herein be dissolved, with ten per cent. damages 
on the amount of the licenses enjoined, and costs in both courts. 











No. 2679.—E. Fenpier v. M. C. Dacre et al. 


A jewelry merchant sold a lot of costly jewelry to Mrs. Daigie ior the use of her daughter, 
then a minor, for which she paid a portion of the price in cash and gave her individual 
note for the balance. Suit was brought against the msker ot the note in her individual 
capacity acd as tutrix of her minor daughter, whom, it was alleged, was the recipient of 
the jewelry. Judgment was rerdered against her individually, and judgment of non-s.it 
as tutrix. See 19 An, 190. After majority of the minor, this suit was brought against her, to 
recover the amount of the note, on the allegation that the jewelry was purchased for her 
use; that she had received it, and still possessed and owned it. The evidence given on 
trial failed to establish the fact that the jewelry was purchased for the daughter, or that she 
received it as her individual property. Held—That the jewe.er could not recover the price 
from the minor, nor could he recover the amount from the tutrix out of the minor’s estate, 
that his only recourse was against the tutrix in her individual capacity. 


PPEAL from the Fifth Judicial District, parish of East Baton 
Rouge. Posey,J. Burgess & Chaney and Fuqua & Calliham, tor 
plaintiff and appellee. Samuel P. Greeves and A. 8. Herron, for defeud- 
ant and appellant. 
TALIAFERRO, J. This suit is, to a great extent, the same in char- 
acter and purpose with the one heretofore before this court, bearing 
the same title, and reported in 19 An. p. 190. The parties are the 
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same. Lucy Daigre, however, during the pendency of that suit being 
a minor, was subsequently emancipated by public act, and afterwards 
became the wife of J. C. Beard. The judgment first rendered against 
the plaintiff by the district court was changed by this court into one 
of nonsuit as to the heirs of Gilbert Daigre. He now renews the 
action. He alleges that in 1863 Mary C. Daigre, widow of Gilbert 
Daigre, and tutrix of her minor children, heirs of Gilbert Daigre, con- 
tracted with him a debt amounting to upwards of two thousand eight 
hundred dollars, of which one thousand dollars were paid, and for the 
remainder she executed her promissory note with interest. That this 
indebtedness grew out of a purchase of costly jewelry for her 
daughter Lucy, who received it and has worn it and appropriated it to 
her sole use. Ile avers that upon the death of Gilbert Daigre, his 
widow caused all the separate estate of her husband, which was of 
large amount, to be illegally adjudicated to her, together with the half 
of the community property falling to the miners in right of their 
father. That the account rendered by the tutrix of her tutorship was 
run up much above her real liability to the minors, in order to inter- 
pose their claims as a shield to protect her against the just demands 
of her creditors. He seeks to have the adjudication annulled and set 
aside, and to have the indebtedness of Mrs. Daigre reduced to its real 
amount, in order that her share of the succession may be shown to be 
of greater amount than that of her indebtedness to the heirs. 

In the opinion of this court, rendered in the former case, the plain- 
tiff failed to make out his allegation of fraud against the tutrix; and 
it was announced that, as the debt contracted by her with the plaintiff 
was contracted subsequent to the adjudication and the account he 
complains of, he would be precluded from showing their illegality, if 
it existed. We are inclined to concur with the judge a quo in assum- 
ing from the pleadings that the whole matter is, in substance, 
narrowed down to the simple question, whether Lucy Daigre, now 
Mrs. Beard, having, as is alleged, received and appropriated the 
jewelry to her own use, shall net be condemned by judgment to pay 
the plaintiff’s demand, and we shall confine the investigation to that 
issue. 

The parties defendants put in general denials. Judgment was ren- 
dered in the court @ qua in favor of the plaintiff, and against the 
defendant, Lucy Daigre, for the amount claimed, and she prosecutes 
this appeal. 

The testimony, to no small extent, is conflicting. The plaintiff 
swears that the jewelry was purchased in 1862 for Miss Lucy Daigre. 
That she came to him several times, requesting that he would speak to 
her mother to have a diamond necklace made for her. To this request, 
it seems, the plaintiff was not unwilling to accede, and, accordingly, 
that he did speak to Mrs. Daigre about it, which resulted in his receiv- 
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ing an order for a necklace not to excecd in price $2000. He says, 
also, that diamond rings were ordered for Miss Iuey, and that these 
were for her use as well as the necklace; that these articles were all 
received, a part of the price paid, and the note sued on given for the 
remainder. 

Bauman, a witness for the plaintiff, states, in substance, about the 
sume facts. He was, at the time these articles were furnished, a work- 
man in the plaintiff’s shop. Mrs. Pike says that she was with Mrs. 
Daigre one day when she went to Mr. Fendler’s to order a necklace 
for Miss Luey Daigre. That she remembered seeing the necklace only 
onee, and that was at Mrs. Daigre’s house on the day that the officers 
of the Federal gunboats walked through the streets of Baton Rouge. 
On this oceasion Miss Lucy produced a stocking which, she said, con- 
tained her jewels, and took from it'a necklace, which she placed 
around her neck, saying: “This is the necklace I purchased from 
Fendler.” This witness heard several conversations, respecting the 
necklace, between Mrs. Daigre, Miss Lucy, and Miss Napp, the gov- 
erness, at that time in Mrs. Daigre’s house, and it was always spoken 
of as Miss Lucy’s, and that it had been ordered for her; but did not 
recollect what Mrs. Daigre said on the subject. Miss Sheppers, the 
other lady who te8tified on the part of the plaintiff, knew nothing of 
the matter, except that on-one occasion in 1862 Miss Lucy stopped at 
the. house of witness’ father, holding in her hand a morocco case, 
irom which she took and exhibited to the witness a diamond necklace, 
which she said came from Mr. Fendler’s store. 

This testimony establishes that Lucy Daigre in 1862, then a girl 
about fourteen years of age, exhibited the diamond necklace on two 
occasious—once at her mother’s house and once when she stopped at 
the house ef Mr. Sheppers. On these occasions she called the neck- 
luce hers. The testimony, also, establishes that she was desirous to 
obtain it, and that her mother gave orders to plaintiff to furnish it at 
a cost not to exceed two thousand dollars. The plaintiff is the only 
witness who testifies to secing the young lady wear the jewelry. The 
mother undoubtedly purchased the jeweiry, and the evidence seems 
strong that she intended it for her daughter, but this is not entirely 
ecrtain; for in her own testimony she swears positively that she 
bought the jewelry as 2 good investment, and that she afterwards 
sold it on her own account, and before the institution of the suit 
against her, for the price of it. This apparent buying for the 
daughter, whatever may have been her declarations at the time, that 
the purchase was for the daughter, may have taken place to gratify 
the whim of the girl, fostered and encouraged, as it was, by the 
jeweler. She may have deemed the jewels more likely to*retain a 
permanent value than the currency then prevailing. There is nothing 

. whatever showing that she bought them as tutrix or that the price was 
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to be charged against the minor. On the contrary, it plainly appears 
that the plaintiff, at the time of the sale to Mrs. Daigre, looked alone 
to her for payment, and not at all to payment out of the means of the 
minor. This fact is well established by the testimony of Baum, which 
he gave on the first trial, and it is corroborated by the plaintiff’s 
taking the note of Mrs. Daigre in her individual capacity, and not as 
the representative of the minor. Mrs. Daigre is tndoubtedly bound 
for the payment of the note, and the plaintiff obtained judgment 
against her in the former suit. See 19 An. 190. But he now prays 
a judgment against Luey Daigre, now of the age of majority, on the 
ground that she got the jewels, and had the use of them, and has 
them now in her possession, and that they constitute part of her for- 
tunc. How does his proof sustain these allegations? He propounded 
interrogatories to this defendant. These were pointedly answered, 
disclaiming the purchase of the jewels being made for her, denying 
ever having had possession of them or of knowing what. disposition 
was made of them. The answers are not disproved by countervailing 
evidence. The evidence, on the whole, fails to show any material 
fact sustaining the allegations now relied upon by the plaintiff as 
entitling him to recover against Lucy Daigre. r 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be annulled, avoided, and reversed. It is further 
ordered that there be judgment in favor of the defendant, Lucy 
Daigre; the plaintiff and appellee paying costs in both courts. 

Rehearing refused. 








No. 2597.—Gcorce W. Campsect v. Francis D. Crark.. 


A surety on an attachment bond is no party to the suit, and need not be made a party t) the 
appeal taken by the defendant from the judgment in the attachment suit. 


Where the evidence in the record leaves the questions in dispute in doubt and uncertainty, tho 
Supreme Court will remand the cause for a new trial. 
PPEAL from the District Court, parish of Iberville. Posey, J. 


Barrow & Pope, for plaintiff and appellee. Samuel Mathews, for 
defendant and appellant. 


Ilowe, J. This suit was commenced by attachment, and in his 
answer the defendant, Clark, asked for damages against plaintiff and 
his surety on the attachment bond. He did not ask, however, that the 
surety be cited, nor was he cited. The motion made by the plaintiff, 
therefore, to dismiss the appeal taken by defendant, on the ground 
that thg latter has not made the surety a party to the appeal, must be 
denied, the surety being no party to this litigation. 

Upon the merits, the important question whether or not the claims 
of the plaintiff had been settled with the defendant, Clark, prior to 
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the institution of the suit, is left in such doubt by the conflict of 
testimony, that we have deemed it proper to remand the cause for a 
new trial. C. P., 906. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, and the cause remanded for a new trial; appellee to pay 
the costs of the appeal. 

Rehearing refused, 





No. 1883.—E. Remy & Co. v. Henry Ropewatp & Co. 


The wife, having purchased property with her own paraphernal funds, and administers it 
independently of her husband, is entitled to have a judicial mortgage resulting from a 
judgment against her husband set aside, by rule, in so tar as it operates as an incumbrance 
on her separate paraphernal property. 

PPEAL from Second District Court, parish of Orleans. Thomas, J. 
T. Gilmore and J. Magioni, for plaintifis and appellants. William 

I. Hunt, for defendant and appellee. 

Howe, J. The case now before us arises upon a rule taken by Mrs. 
Eliza J. Rodewald, the appellee, on the recorder of mortgages and upon 
the plaintiffs, E. Reilly & Co., to obtain the erasure of a judicial 
mortgage, so far as the same affects what she alleges to be her separate 
and paraphernal property. The mortgage results from a judgment in 
favor of plaintiffs against the husband of the appellee. The rule was 
made absolute and the plaintiffs have appealed. 

An examination of the record has satisfied us, as it did the judge 
a quo, that the property in question was purchased by Mrs. Rodewald 
“out of her own paraphernal funds,” as stated in her act of purchase 
~-that those funds were ample to make the acquisition, and that she 
administered them independently of her husband. It results there- 
fore that the property thus acquired is her-paraphernal property, and 
that the judgment of plaintiffs against her husband should not be 
permitted to incumber it. See succession of Wade, 21 An. 343, and 
cases there cited. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 





No. 2670.—Isaacson, Serxas & Co. v. J. P. WALL. 


Where it is shown on the trial that'a sequestration legally issued, the party obtaining it is not 
liable in damages, on account of the surety, whom the judge has approved, being subse- 
qvently ascertained not to be worth the amount of the bond. 


PPEAL from Sixth District Court, Parish of Tangipahoa. Ellis, J. 
Tilson & Perrin, for plaintiffs and appellants. 7. & J. Ellis, for 
defendant and appellee. 
Lupeine, C.J. The plaintiffs sue the defendant on an account for 
articles of merchandise sold to him. They alleged they had the ven- 








244 SUPREME COURT OF LOUISIANA, 





Isaacson, Seixas & Co. v. Wall. 





dors’ privilege on the articles in the defendant’s possession, and had 
them sequestered. 

The defendant filed an answer, alleging that the surety on the 
sequestration bond was not worth the amount of the bond, denying 
plaintiff's privilege; denying that plaintiffs had fulfilled their contract 
to furnish the amount of goods stipulated, and alleging that the bill 
was due only at sixty days from its date, ete. He further alleged that 
the sequestration was wrongfully issued, and had caused him great 
damage, for which he prays judgment in reconvention. 

The evidence establishes the correctness of the plaintiffs’ claim, and 
that they have the vendor’s privilege on the goods sequestered. It is 
evident that they would have been entitled to another writ of seques- 
tration, if the one issued had been set aside on account of the surety 
not being goo for the amount of the bond. 7 N. 8, 406; 5 La. 61; 14 
La. 277; 2 An. 483; 4 An. 107. 

It is not easy to conceive how one, in the exercise of a right con- 
ferred on him by law, can render himself liable for damages, because 
the surety, whom the judge approved, was subsequently ascertained 
not to be worth the amount of the bond. 

It is therefore ordered that the verdict of the jury be set aside; that 
the judgment of the court a gua be reversed and annulled, and that 
there be judgment in favor of the plaintiffs for $631 10, with five per 
cent. per annum interest thereon from thirty-first day of May, 1869, 
with a privilege on the property sequestered, to secure the same. It 
is further ordered that the defendant pay costs in both courts, 








No. 2713.—James A. Conn v. A. Dervr, Sheriff. 


Plaintiff, a judgment creditor of the husband, caused his properly t2 be se:zed uader execution. 
The wife caused execution to issue on her judgment, and the same property was seized, a 
sale was made under these seizures, plaintiff took a rule on the sheriff to pay cver the 
proceeds of the sale in satisfaction of his judgment. The wife intervened in this rule and 
cla:med the proceeds, on the ground of a superior mortgage to that of the seiz ng creditor. 
Held—That she should ba permitted t» do so; that the court was without the capacity t> 
d cide on the proper dispositioa to be made of the proc-eds unless all the parties in rested 
were before it; that to allow the wife to intervene and establish her right to the proceeds 
of the sale in this proceeding would avoid a circuity of action and put an end to the 
sitigation. 


PPEAL from Fifth District Court, parish East Feliciana. Posey, J. 

‘A. Cross & Hardee, for plaintiff and appellant. McVea & Hunter, for 
defendant and appellee. 

LupeinG, C.J. The plaintiff caused two writs of fieri facias to be 
issued against his debtor, H. C. Williams, which were placed in the 
hands of the sheriff, with instructions to seize certain property. The 
property was seized and advertised for sale. Before the sale Mrs. M. 
L. Booker, wife of H. C. Williams, caused an execution to be issued 
under her judgment against said Williams, and the same property, 
previously scized under plaintiffs executions, was levied upon, 
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At the sale, Mrs. Booker purchased the property and directed the 
sheriff to credit the amount of her bid on her execution, as she had 
the first mortgage on the property sold, and the sheriff obeyed her 
directions. The plaintiff then took a rule against the sheriff to make 
him pay to plaintiff the price of the adjudication. 

In this proceeding Mrs. M. L. Booker intervened, and asserts her 
right to be paid by virtue of the priority of her mortgage on the 
property sold. The sheriff answers that he has no interest in the 
contest, except to do his duty, as the court may direct. 

The plaintiff contends that Mrs. M. L. Booker ean not be permitied 
to interfere or intervene in this suit. We think otherwise. It would 
be impossible to pass upon the rights of all the parties interested, so 
as to conclude them, unless they were before the court; and we can 
sce no objection to permitting the intervenor to establish her right to 
the proceeds of the sale in these proceedings; it certainly will prevent 
further litigation. 

The evidence sustains the judgment of the district court. 

It is ordered that the judgment be affirmed, with costs of appeal. 





No. 2122.—Josern HerNANDEZ et al. v. James Huau ct al. 


‘ 


The right to proceed by rule is confined to incidental matters which may arisc in th» procress 
of a suit, except in summary cases, where this form of procceding is sanct.oued by law. 
The want of citation is fatal to all subsequent proceed ngs in the cause. 


PPEAL from Fifth District Court, parish of Orleans. Leaumont, J. 
T. A. Bartlette, for defendants and appellants. Collins d Woold- 
ridge and EF. Bermudez, for plaintiffs and appellees. 

LupDELING, C.J. This suit was commenced by injunction to prevent 
the execution of a writ of fieri facias, issued under a judgment ren- 
dered against the plaintiffs as sureties on the official bond of Charles 
Bienvenu, late sheriff of Orleans. 

The plaintiffs allege that the proceedings against them by rule was 
unauthorized by law ; that they were not parties to the suit of Charles 
Hugh v. Bienvenu, sheriff; that they were never cited; that they 
never filed an answer or joined issue in said suit, and that the judg- 
ment against them is a nullity. 

The evidence in the record sustains these allegations. 

The right to proceed by rule is confined to incidental matters, which 
may arise in the course of a suit, except in cases where a summary 
proceeding is expressly allowed by law. The law has not given this 
remedy against sureties on a sheriff’s bond. The want of citation is © 
fatal, since they did not answer or otherwise waive citation. 14 An. 
390; 1N.S.9; 8N.S. 145; G La. 577; 2 An. 403; 13 An. 150, 374; 
1 R. 30. 

It is, therefore, ordered and adjudged that the judgment of the 
district court be affirmed, with costs of appeal. 
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No. 2660.—C. Frint & Jones v. W. R. Peck. 


An appeal will not be dismissed because the certificate of the clerk to the record is informal. 
Acts of 1866, No. 82, § 16, p. 154. 

Where the original note sued on has not been offered in evidence, and the defendant s cks-a 
new trial, the case will be remanded. 


PPEAL from the Thirteenth District Court, parish of Madison. 

Hough, J. Thomas P. Clinton and Race, Foster & E. T. Merrick, 

for plaintiff and appellee. Sparrow & Montgomery, for defendant and 
appellant. 

Wr ty, J. This is a suit on a promissory note, a copy of which was 
annexed to the petition and made part thereof. The defense is the 
slave consideration of the note. The plaintiff had judgment below 
for the amount claimed, and the defendant has appealed. 

The motion to dismiss the appeal on the ground that the clerk’s 
certificate to the transcript is not in due form, can not prevail. If 
the certificate be informal the clerk should be required to correct 
it; the appeal ought not to be dismissed on that ground. Acts 1866, 
No. 82, 

In this case it would be useless to delay the decision for the clerk to 
correct the informality under the writ of certiorari, because we see in 
the record sufficient reasons, on other grounds, to remand the case. 

From the note of evidence taken at the trial it does not appear that 
the original note was offered in evidence—it was not annexed to the 
petition; indeed the petition declares that a copy of the note was 
annexed to and made part of it. We think justice requires this case 
to be remanded; the defendant seeks a new trial, and the plaintiff 
appears to have failed to offer the note in evidence. 

Let the judgment be annulled, and let this case be remanded to be 
proceeded in according to law, appellee paying costs of appeal, 








No. 2659.—Joun A. BucKNER v. E. H. Masters, Tax Collector, 


‘Te lien and privilege given by Jaw on ths lands in favor of the State and parish for the taxes, 
expires by two years from date of assessment. ‘ 

£ection sixty-three of the revenue law of 1869, which authorizes the tax collectors t> seize avd 
sell the property of defaulting taxpayer, and prohibits the courts from issuing any process 
in‘erfering with tax collectors in the discharge of their duties, does not apply t> taxes that 
were assessed and became due before the passaze of the law. Acts of 189, p. 1269, sec, 63, 


rf from the Thirteenth Judicial District Court, parish of 
Carroll. Hough, J. Sparrow & Montgomery and F. MW. Goodrich, 
for plaintiff and appellant. EH. H. Masters, tax collector, in person, 
defendant and appellee. 

TALIAFERRO, J. The plaintiff sued out a writ of injunction to 
restrain the defendant from selling two tracts of land for alleged 
arrearages of taxes against the property. The grounds stated by the 
plaintiff for this proceeding against the tax collector are, that the taxes 
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which the defendant is secking to enforce the payment of by scizure 
and sale, are alleged to be for the years 1865 and 1866, when the lands 
in question belonged to the estate of Oliver J. Morgan; that subse- 
quently these lands, embracing two large plantations in the parish of 
Carroll, were sold at probate sale, under an order of court, on the 
nineteenth of January, 1869, and that the present plaintiff became the 
purchaser. He avers that no assessment had been made of the prop- 
erty for those years; and, further, that the lien and privilege of the 
State and parish on those lands for taxes was lost by the prescription 
of two years, or, rather, that the lien and privilege expired after two 
years. He further urged that the defendant was attempting to collect 
onerous and extortionate penalties unauthorized by law. 

The district judge sustained the objection that the lien of the State 
was lost, and that the penalties set forth in the bill of taxes are illegal. 
He, however, held that under the revenue law of 1869, courts were 
expressly prohibited from granting injunctions, or otherwise inter- 
fering with State collectors in the discharge of their duties, in the 
collection of licenses and taxes under that law. The judgment of the 
lower court dissolved the injunction, and the plaintiff has appealed. 

We think the provisions of the sixty-third section of the revenue 
law of 1869 do not apply to cases like the one before us. A fair 
interpretation of the language used warrants, in our yiew, a different 
construction from that which, it seems, was given to it by the judge 
aquo. The sixty-third section of the act approved ninth of March, 
1869, provides: ‘‘ That in case of refusal or neglect of property owners 
to pay their taxes, the tax collector shall, after twenty days notice in 
any city or corporate town, and thirty days in any parish, to the owner 
of the property assessed, his agent or attorney in fact, seize and sell 
any property, real or personal, rights or credits, belonging to such 
defaulting tax payer, without process of court; and all costs of such 
seizure and sale shall be borne by such defaulting taxpayer ; and all 
courts are prohibited and restrained from enjoining or otherwise 
interfering with tax collectors in the discharge of their duties in 
collecting licenses or taxes under this law.” Acts of 1869, p. 159. 

The purpose of the law seems to be to prevent captious and frivolous 
objections to the payment of taxes by the persons in whose names the 
assessments have been made, for this class of taxpayers are presumed 
to have had notice of the assessment, and of the time and place of the 
collection of taxes. It is against property owners who refuse to pay 
their taxes, after due notice of default, that the stringent provision of 
section sixty-three seems intended to apply. The terms “ owner of 
the property assessed,” ‘‘such defaulting taxpayer,” used in that 
section of the act, plainly refer to the description of persons given in 
the beginning of the section sixty-three, viz: to ‘‘property owners 
who refuse to pay their taxes,” ete. This language can scarcely be 
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taken to apply to taxes imposed on property when it belonged to prior 
owners, and especially where, as in the present case, it is clearly 
shown that no legal assessment had been made, and where the lien 
and privilege upon the property had become extinct, if it had ever 
validly existed. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that there be judgment in favor of the plaintiff perpetuating 
the injunction, and that the defendant pay costs in both courts. 








No. 2641.—Sreruen Duncan v. GERARD BRANDON et al. 


Where judgment his been obtained against the defendant, with recognition of the mortgage on 
the yroperty specially hypothecated, a devolutive appeal will not suspend execution 
thereon, nor will the fact that a devolative appeal is pending prevent the plaintiff, as a 
judgment creditor, from bringing a direct action to annul and set aside a simulated transfer 
of other real estate, alleged to have been made by the defendant to his children. 


PPEAL from the District Court, parish of Concordia. Hough, J. 
Farrar & Reeves and May & Spencer, for plaintiff and appellant. 
A. N. Ogden, for defendants and appellees. 

Howe, J. The plaintiff having obtained a judgment against 
Gerard Brandon for a large sum, which likewise made executory a 
mortgage given upon a plantation as security for the debt, caused the 
plantation to be sold, and realized a portion of the claim, leaving a 
balance due him, however, of about $30,000. 

The defendant, Brandon, took a devolutive appeal from this 
judgment. 

The plaintiff then instituted this action to set aside, as simulated and 
absolutely null and void, a transfer of other real estate, alleged to have 
been made by the defendant, Brandon, to his children. He averred 
himself to be a creditor as above stated. , 

The defendants filed their exception that the action was premature, 
inasmuch as the defendant, Brandon, had taken a devolutive appeal 
from the judgment in favor of plaintiff. The court maintained the 
exception and dismissed the suit, and the plaintiff has appealed. 

The plaintiff sues in virtue of his relation as a creditor. His judg- 
ment is the highest evidence of that relation. The devolutive appeal 
taken by Brandon did not stay its execution by the seizure and sale 
of Brandon’s property, and we are unable to perceive on what prin- 
ciple it should suspend the right of plaintiff, by such an action as the 
present, to prepare the way for a seizure and sale, by sweeping away 
what is alleged to be a simulated transfer, a corpus sine anima, which 
casts a shadow on the title of the judgment debtor. 

It is, therefore, ordered that the judgment appealed from be avoided 
and reversed, and the cause remanded to be further proceeded with 


according to law, the appellees to pay the costs of the appeal. 
_ Rehearing refused. 
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No. 2577.—Zrenon Naguin, Administrator, v. Dominique Durac. 


A third party who has acquired the interest of a portion of the heirs in a succession, can no: 
plead such interest in compensation in a suit brought by the administrator to recover a 
note due the estate. 

PPEAL from Third District Court, parish of Lafourche. Gates, J. 
RE. W. Blake, tor plaintiff and appellant. Bush & Goode, for 
defendant and appellee. 

LupDELInG, C.J. Zenon Naquin, administrator, sues to recover the 
amounts of two promissory notes due by the defendant to the succes- 
sion of Mrs. Pierre P. Naquin. 

The defendant filed an exception alleging that, since the institution 
of this suit, he had aequired the interest of two of the heirs, and that 
he had a right to collate, and that no action could be instituted against 
him until an account had been rendered by the administrator, etc. 

There was judgment sustaining the exception, and the plaintiff has 


appealed, 


The heirs have no right to sell any part of the property of the suc- 
¢.ssion under administration. They may sell their interest in the 
succession or in apy part of it, but that interest is only to be 
ascertained after a settlement of the debts; there may be nothing 
going to the heirs. 
in favor of an estate can not plead it in compensation when sued on 
the note; the claims are not equally liquidated. 

Nor are we aware of any law which prevents an administrator from 
suing for the amount of a note due by a third person, who may have 
purchased the interest of a portion of the heirs in the note. 

It is therefore ordered that the judgment of the district court be 
avoided and reversed; that the exception be overruled ; that the 
defendant pay the costs of this appeal, and that the case be remanded 
to the lower court to be proceeded with according to law. 


No. 2541.—B. O. Mesrirz et al. v. H. Marks et al. 


An appeal will not lie from an interlocutory jud menton a rule to dissolve an aitachment, 

1s it is shown that such a judgment would work an rreparable injui f. 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 

Cooley & Phillips, for plaintiffs and appellees. Race, Foster & 2. 
7. Merrick, for defendants and appellants. 

Hower, J. The motion to dismiss in this case must prevail. The. 
appeal was taken from a judgment dismissing a rule to dissolve an 
The judgment is interlocutory, and does not work an 
irreparable injury. 

It is therefore ordered that the appeal herein be dismissed, with costs. 


attachment. 
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And one buying the interest of an heir in a note , 
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No. 2104.—Wittiam G. Prescott, Admr., v. ELIZABETH GORDON 

and W. S. Bares. 

The surv:ving widow in eommmunity is not alfowed to retain in her hands the amount of her 
bid on the common property, at the snecession sale of her deceased husbaxd, until a final 
partition, even where there ere no debts to pay. 

Articles 1265 and 2603 ot the Civil Code, which give to the heirs’ the right to retain the amount 
of their bids until a final partitior, does not give to the surviving widow that right, at the 


sale of the community property. In this respect she stands in no better position than 
that of any cther purchaser 


PPEAL from Sixth District Court, parish of St. Helena. Ellis, J. 
Wilson & Bradley, for plaintiff and appellant. 7. & J. Ellis, for 
defendants and appellees. 

Lupe.ina, C.J. W. E. Gordon died intestate, leaving an estate to be 
divided between his widow and collateral heirs. 

On the thirteenth and fourteenth of December, 1861, the personal 
effects belonging to the community were sold, and the widow pur- 
chased at the sale, to x large amount. For the price of the property 
bought by her she gave her two notes, amounting to $3,456 68. In 
1862, at the instance of the widow, a partition of all the community 
property was made in kiud, except the proceeds of the sale of the per- 
sonal effects of the succession, amounting to upwards of $8,000. The 
administrator instituted this suit for the recovery of the said two notes, 
and two other small notes. Prescription was plead against the two 
small notes, and was properly sustained. As to the notes executed by 
the defendant for the price of her purchase at the succession sale, there 
was a judgment of nonsuit, and the plaintiff has appealed. 

The defendant contends that “ parties in interest at a sale of succes- 
sion property may purchase to the amount of their portion, and are 
not obliged to pay until there has been a definitive partition or liqui- 
dation, unless the succession be insolvent,” ete. This pretension is 
based upon articles 1265 and 2603 of the Civil Code. These articles 
establish an exception to the general rule, which is, that purchasers at 
succession sales must pay the price of their purchase, and are not per- 
mitted to settle it by compensation with claims which they may happen 
to hold against the succession. 3 An. 150; 10 An. 47; 18 An. 268. 

These articles must then be construed strictly, and can not be 
extended beyond their terms by analogy. Both articles speak of heirs 
only, and courts are not at liberty to extend the exception to other 
persons. 4 R. 37; 2 An. 412. , 

The defendants’ counsel rely upon the case of Dorin v. Wiltz (11 
An. 517} to sustain the right of the widow in community to retain the 
price of her purchase. That was an action for a partition of property 
in which the rights of the parties were td be settled definitively. The © 
question raised in this’case was not at issue in that case; and what is 
relied on by counsel as authority, even if it sustained their views, was 
obiter dictum. The court said in that case: “It is urged that the 
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affirmance of the judgment will prejudice the appellant, by com- 
pelling her, in the event of becoming the purchaser of the property, 
to deposit the purchase money into court. We do not understand that 
such will be the effect of the judgment. Either party, in becoming 
the purchaser of the property, will have the right to retain in his or 
her hands the portion of the price coming to him or her, the defendant 
to retain first the amount awarded in her favor as a creditor of the com- 
munity by this judgment.” 

It was the duty of the administrator to collect the notes, and there 
should have been judgment against the defendant for the amount of 
the two notes given by her at the succession sale. 

It is therefore ordered and adjudged that the judgment of the dis- 
trict eourt be avoided and reversed, and that there be judgment in 
favor of the plaintiff against the defendants in solido, for the sum of 
$2,691 16, with eight per cent. per annum interest from the fourteenth 
day of December, 1862, and for the sum of $767 52, with eight per 
cent, per annum interest thereon from the thirteenth day of December, 
1862, and costs in both courts. It is further ordered that the plaintiff's 
demand for the notes for $7 60 and $18 OL be rejected. 

Rehearing refused. 


_— = — 


No, 1722.—Micuaert Daron v. Mrs. Wipow E. Viosca AND GUSTAVE 
WEBER. 
A party plaintiff in a rule, by al‘eging that a third party is an attaching creditor, and makes 


suc: perty a defendant ia the rule, is estopped from den) ivg that he is a creditor; and such 
atta_hing creditor has the right to appeal irom the judgment 02 the rule. 


4 PPEAL from Sixth District Court, parish of Orleans. Duplautier, J. 
t George L. Bright, for attaching creditor, appellant. Buchanan & 
Gilmore, for defendant and appellee. oselius & Philips, for plaintitf 
Dalton, appellee. 8 

Lupettne, C.J. On the twenty-third of January, 1863, judgment 
was rendered against E. Viosca and G. Weber for $800, with interest and 
costs. On the sixteenth of December, 1867, Mrs. E. Viosea took a rule 
on William Hartingan, tutor of the minor heir of Michael Dalton, 
and on Alfred Kearney, attaching creditor of Michael Dalton, to show 
cause why, on Mrs. Viosca depositing one half of said judgment in 
the hands of the sheriff, satisfaction of judgment shall not be entered 
in het favor. The proceeding is novel, and, we think, unauthorized 
by law. It is an attempt to have one judge interpret or construe a 
final judgment rendered by his predecessor. But as no objection has 
been urged to the manner of proceeding, we will pass upon the ques- 
tions raised. e 

It is contended that as the creditor alone appealed, the judgment of 
the district court is final between the plaintiff in the rule and Dalton’s 
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_ heir, who owns the judgment, and therefore the creditor (if a creditor} 
can not maintain this appeal, and recover more from Mrs. Viosca than 
she owes to the succession. 

The plaintiff in the rule having alleged that Kearney was an 
attaching creditor (as having attached the judgment in question) is 
estopped from denying that he is a creditor. Besides, he is made a 
party to the rule. We think Kearney has a right to maintain his 
appeal. 

An examination of the judgment against Mrs. Viosea and Weber, 
and the pleadings in the suit, leaves no room to doubt that the 
judgment is against each debtor for the whole amount. 3 La. 282; 14 
An. 831. : 

It is therefore ordered and adjudged that the judgment of the 
district court, in so far as it affects the appellant be avoided and 
reversed, and that the rule be dismissed, with costs in both courts. 


No. 2592.—Mopeste Bernarp, Admr., v. TrimoTHE LEpDET et al. 


Modeste Bernard, administrator, brought suit in his official capacity, on & promissory note due 
the estate he represented. The note contained the following clause: ‘‘ with the privilege of 
postponing the payment three years after the death of the said Mrs. Bernard.’’ The defend- 
ant opposed the plea of prescription. Held—That ihe clause authorizing the postponement 
of payment did not operate a suspension or interruption of pr. scription. 

PPEAL from the District Court, parish of Lafourche. Train, J. 
Taylor Beattie, for plaintiff and appellant. Knobloch & Allain, 

for defendants and appellees. c 

Howe, J. The note on which this-suit was brought is in the follow- 
ing words: 

“ PanisH OF LarourcueE, February 4, 1856, 

Three years after date I promise to pay to the order of Widow Jean 
Baptiste Bernard the sum of eleven thousand eight hundred dollars, 
value received, with eight per cent. per annum interest, payable annu- 
ally, with the privilege of postponing the payment three years after 
the death of the said Mrs. Bernard.” 

. ‘““TIMOTHE LEDET.” 

The last payment of interest was made April 3, 1859. Mrs. J. B, 
Bernard died in 1868. The suit was instituted August 20, 1869. 

The plea of prescription of five years should have been maintained. 
The note fell due February 7, 1859; prescription was interrupted 
April 3, 1859, by the payment of interest, and was fully acquired in 
April, 1864. 

The theory of plaintiff that the note was not due till three years 
after the death of Mr&. J. B. Bernard, can not be adopted. We may 
remark that, if it were true, the note would not yet be due, for the three 
years of possible postponement will not expire till 1871, 
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The evidence does not establish a renunciation of this acquired 
prescription. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed and the suit dismissed, the plaintiff payiug costs in both 
courts. 

Rehearing refused. 








—_—=s 


No. 2719.—In THE Matter or THE Minors M. M., Wittiam P., anno 
CourTLAND SmitH—Joun W. Smuitu, Tutor. 


The omission to name a creditor in the citation of a:peal from a judgment homologati:g a 
tutor’s account will not vitiate the appeal. 

If a judgment homologating the tutor’s account, shows a2 ind: btedness in favor of the minors 
with mortgage for $11,000 00, a third party has a right to appeal therefrom, it he has a 
judgment against the tutor with mortgage for over five hundred dollars. The parish court 
is competent to grant an order oi appeal from a judgment homo'ogating a tutor’s account, 
although a similar judgment may have been rendered by the clerk of the district court, 
under the act cf 1855, before the organizaticn of the parish court. In such 1 case both 
judgments must be embodied in the record of appeal, and the parish jrdze ‘s ths on'y com- 
petent authority to grant the crder. 

An acknowledgment by the husband in the form of a receipt, that he reccived ‘rom the wife the 
amount of paraphernal funds therein expressed, is conclusive between the busband and 
wife or their heirs, and {s prima facie proof as to a.1 other parties. Such evidence will 
authorize a jadgment in favor of the heirs in a suit against their father im his capacity of 
tutor. 

The mortgage of the minor on the property of his tutor to secure the faithful admi:istration oi 
his estate, and to cover the indebtedness contracted by the tutor to the minor on acvo:nt of 
the community and separate property of the minor, which he has acquired by purchase, 
attaches from and after the date of the appointment and qualification of the tutor. 

A third party in an opposition to the homologation of a tutor’s account can not be heard to 
eontest the validity of an adjudication which occurred prior to the existence of his debt 

A tutor owes five per cent. per annum on the funds from the date of receipt, an 1 when the 
accounts are liquidated, five per cent. ou the aggregate amount from the day ihe accouuts 
are closed. 

If the tutor charge himself with the revenues <f the minor, he is entit!e] to cre tit for the 
expenses of the minor to the extent of the revenues. 

A third party, a mortgage creditor, can only have the judgment of the court below correc'ed on 
appeal, in so far as it appears upon the face of the record to grant a mortgage prejudicial to 
his mortgage. N2 amendment or change of the judgment can be male between appellecs. 


PPEAL from the Parish Court of West Feliciana. Riley, Parish 
Judge. Collins & Leake, for appellees. Winter & Buller, for 
appellants. 

Howe tt, J. A motion is nade to dismiss this appeal on the follow- 
ing grounds: 

First—All parties interested in maintaining the judgment appealed 
from have not been legally cited; service on a curator ad hoc was 
unauthorized. 

' The appeal is taken by W. S. Peterkin, a third person, from a 
judgment homologating the tutor’s account. One item of said account 
is for “‘ expense of children seventeen years, at $50, $2550.” Nothing 
shows to whom said expenses were paid, and a curator ad hoe was 
appointed to represent parties as unknown. Every one whose name 
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appears in the account is cited, including the tutor and undertutor. 
The omission to name a creditor in the above item can not destroy the 
right to appeal; but the account and record justify the inference that 
the item is an allowance to the natural tutor, and the appointment of a 
curator ad hoc may be viewed as made in abundance of caution. 

Second—There is no evidence in the record or before this court 
showing the interest of Peterkin to be over five hundred dollars, hence 
the court is without jurisdiction. 

The judgment appealed from allows the minors over $11,000, with 
mortgage. Peterkin files with his petition for appeal, a judgment for 
over $6000, with mortgage, against the father, who is tutor, and alleges 
that he is aggrieved by the juéyment in favor of the minors against 
the said tutor. There is certainly an appealable interest shown here 
suflicient to confer jurisdiction on this court. 

Third--The parish judge was without authority to grant an appeal 
from a judgment of homologation, rendered by the clerk of the district 
court under the act of 1855. ' 

Judgment of homologation was first rendered by the clerk of the 
district court, and after the record was transferred to the parish court, 
another judgment, upon the same demand by the same parties, was 
granted. It was thus made necessary by the appellees, doubtless, or 
a part of them, for the appellant to bring up both judgments, if there 
was a necessity for the two below, and we are at a loss to know by 
what judge or court the appeal could be granted, if not by the court 
having jurisdiction of the cause and record. 

The motion is therefore overruled. 





On THE MERITs. 


The appellant assigns for errors in the judgment, the following: 

First—There is no proof, such as is required by law, to establish the 
claim of $4000, paraphernal property of Mrs. R. G. Smith, alleged to 
have been received by John W. Smith, tutor, and credited to his 
minor children in the account complained of. . 

The only proof in support of this item is the following entry in the 
inventory of Mrs. Smith’s estate, made on the twenty-fifth of Septem- 
ber, 1851: 

‘John W. Smith acknowledges to have received the sum of four 
thousand dollars, separate paraphernal funds of his said deceased wife, 
Rebecca G. Graves—$4000.” 

Appellant contends that ‘‘acknowledgments of the receipt of money 
by the husband from the wife, are not evidence against third persons, 
and a judgment rendered on them can have no more effeet than the 
acknowledgments themselves;” and he cites 7 N. 8. 461; 10 An. 784, 
and 11 An. 265. 

This proposition is good in — and supported by the authorities 
quoted. But it is avvlied in those and other similar cases to evidence 




















NEW ORLEANS, APRIL, 1870. 255 


The Minors Smith—J. Vv. Smith, Tutor. 











adduced contradictorily with third persons, or where the husband or 
wife was called on to administer proof contradictorily with them, but 
not in a case like this, where the proof adduced was between the parties 
or their heirs, and the question is, was it sufficient to sustain the judg- 
ment rendered? As between them, slight proof is sufficient. See 7 
N.S. 461, above cited. The acknowledgment was made at a time not 
suspicious, is full proof between the parties, and must be held prin 
facie proof as to all, until in some regular proceeding, and under proper 
allegations, higher proof is demanded. On appeal, the only question 
in such a case as this is, does the evidence authorize the judgment ? 
We think it docs, although it may not be conclusive, if the judgment 
should be regularly attacked. 

Second—If said indebtedness ever existed, it was not due by the said 
John W. Smith, as tutor of said minors, and hence the minors’ mort- 
gage does not attach. 

The record shows that John W. Smith opened the succession of his 
deceased wife in 1851; caused an inventory to be made of her separate 
property and that of the community; that he caused the latter to be 
adjudicated to him, and was appointed tutor to the minors. As tutor 
he became possessed of all the property and rights shown by the recori 
to have been inherited by the minors, and their mortgage attached 
from the date of his appointment as tutor. The price of the property 
adjudicated was specially secured by mortgage. This case differs from 
that of Woolfolk v. Woolfolk, 20 An. 513, in this, that Smith never 
administered in any other capacity than as tutor, while Mrs. Woolfolk 
administered only as executrix. 

Third—Of the item of $3975, credited as half the price of the com- 
munity property adjudicated to the tutor, the sum of $2850 consists of 
the price of slaves, ané no liability therefor exists. 

The judgment of adjudication by which this action is supported, 
having been rendered long prior to the origin of appellant’s debt, he 
can not inquire into the validity thereof, and we wil: not go behind it 
to see the cause or consideration on which it is based. We are not 
called on to enforce a contract for the sale of persons, but only to 
ascertain if there be errors to the prejudice of the appellant, a third 
person, in a judgment homologating a tutor’s account. 

Fourth—The item of $6778 75, as interest, is not due. First— 
because the indebtedness had no existence; and second—If existent, 
the tutor is not bound for interest on the same. 

A tutor must pay five per cent. on the funds, from their receipt; and 
when his accounts are liquidated, five per cent. on the aggregate 
amount from the day the accounts are closed. C. C. 353; 5 An. 565; 
14 An. 764. This rule was pursued in this case. 

Fifth—The item of $50 per annum each for expense of children is 
entirely inadequate; their revenues, if any ever existed, were entirely 
consumed by the expenses of their maintenance and education. 
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The grounds of this alleged error seem to neutralize each other. It 
appears to us that, if the tutor charges himself with the revenues, 
which in this case are interest, he should be allowed credit for the 
expense of the minors to the extent of said revenues. He has not 
gone to this extent, but we have no means of saying that he should 
have done so, or that the sum allowed was inadequate to their 
support. 

The sixth and seventh grounds of error consist of charges of fraud 
and collusion, said to be apparent from the failure to file an account at 
or since the time of Mrs. Smith’s death, showing the condition of the 
community; the omission to mention debts due by the community at 
the time of its dissolution, and from the whole account, which, on its 
face, is an attempt to give the children an unjust preference upon the 
tutor’s property, to the exclusion of appellant and other creditors. 

As this is not a proceeding to annul a judgment, all that the appel- 
lant can demand or effect by his appeal is the correction of the 
judgment, in so far as it appears upon the face of the record to grant a 
mortgage prejudicial to his mortgage. Wecan not change the judgment 
as between the tutor and the minors, who are all appellants ; and we 
have already seen that the items of the account complained of are 
supported by at least prima facie evidence, and the mortgage recog- 
nized in favor of the minors is a legal sequence. The tutor could not 
give a conventional mortgage which would impair or affect the minor’s 
mortgage securing the amount of his indebtedness to them. And it 
thay be remarked that the majority of one or two of the children made 
the rendering of an account proper, if not necessary. 

We find no sufficient reason for changing the judgment appealed 
from, in behalf of the appellant,. who is a third person to the pro- 
eceding in which it was rendered 

Judgment affrmed. 








—— 
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No. 1884.—Henry Lusse v. Miscue & Co. 


Where the appellant fails to prosecute his appeal, and the record discloses no grounds for the 
appeal, damages will be awarded the appellee for frivolous appeal. 


PPEAL from Fourth District Court, parish of Orleans. Théard, J. 
J. Ad. Rozier, for plaintiff and appellee. J. M. Dirhammer, for 
defendants and appellants. 

LupELING, C.J. This is an appeal from a judgment on a promissory 
note in favor of the plaintiff. 

The appellant has not filed any brief in this case, nor has he called 
our attention to any error in the judgment, and we have been unable 
to see any. 

The appellee has asked for damages for a frivolous appeal, and we 
think they should be awarded. 

It is therefore ordered and adjudged that the judgment of the district 
court be affirmed, with one hundred and fifty dollars damages for a 
frivolous appeal, and costs of this appeal. 
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No. 1379.—A. T. B. Mernitr v. Ami Mere et al.—A. T. B. Merritt 
v. EvGenie Merve et al. 

Where the evidence shows that a pu: chase of r-al «state has at the time, and before the pur- 
chase, tull knowledge of a suit brought by the United States for a large portion of the land 
purchased, he can not set up in defense t» the paymen: of the prce that he is in 
canger of eviction by such suit, and obtain immunity from the enforcement of the con- 
tract,: nil tie suit is decided. The knowleJge of te existence « f such a suit before the 
purchase forms an exception to th> ru’c laid down in article 2535 of the Civil Code. 

An interv. ror, who has purchased the land from the vendee and claims to defend the tifle of 
his ve dor, can not ug2 the ex’stence of such a suit against the demand of the original 
vendor for the payment of the price. 

Th? pre:c.iption of five years does not apply to an obligation to pyy money contained and 
ex resse | inthe act of sale. In such 4 case the rrescription of ten years is applicabl>, C. 
C. 35 8; 3 An. 46; 13 An. 294. 

Obl'gat ors given for the purchase of land and slaves can only be enforced egainst the land in 
proportio to the value of each at the datz of the purcha-e: and where judgment has been 
rencered in the court below for the whole amount, the cause will be remanded for the pur- 
1 ore of : scer:cining, by evidence, the value of each at the time. 


PPEAL from the Second Judicial District, parish of St. Bernard. 
Cazabat, J. C. Dufour, for appellants. G. LeGardeur and £. A. 
Duceros, for appellecs. 

TALIAFERRO, J. This is an appeal taken from a judgment rendered 
by the district court in each of the above cases, dissolving, with dam- 
aes, the injunctions therein taken out by the plaintiff. 

In June, 1847, A. H. Phillippon and J. Ami Merle, the latter as the 
natural tutor of his minor children, Ami, Eugenie, Oscar and Corinne, 
and as executor of Alfred Phillippon, sold to James McMasters an 
extensive body of land, embracing a large plantation, and sixty-three 
slaves. It was agreed that the portion of the price which accrued to 
the minors should be severally paid to them as they respectively 
attained the age of majority. This large property was sold in March, 
1856, by McMasters to R. A. Stewart, who assumed the payment of the 
installments to the minors at the periods stipulated by MceMasters. In 
September, 1859, Stewart sold the property to Merritt, who bound him- 
self personally to pay the minors, at a time then fixed by an extension 
of the period of payment, as settled by the contract with McMasters. 
But, before this extension of time in favor of Merritt, two of the 
nunors, Ami and Oscar, had become of age, and they took out execu- 
tory process to enforce payment of their shares of the purchase price 
of the property. This took place in April, 1858. Stewart enjoined 
the seizure, and the suit was undetermined at the time of the sale to 
Merritt. All further proceedings in the matter seem to have been 
suspended by the war. In May, 1865, a motion was made in court by 
the defendants in injunction to have it set aside. On the fifteenth of 
June, before any action was taken on this motion, Merritt intervened 
in the injunction suit, alleging that “he had purchased the land in 
controversy from Stewart; that he is now the owner and in possession 
of the property. He, therefore, prays to intervene and defend the 
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title and claim of said Stewart, and the proceedings now pending 
herein.” 

The injunction was dissolved and an alias writ issued in January, 
1866. This, Merritt enjoined, as he, also, did an order of seizure and 
sale taken out in May following by the other two heirs. The ground 
taken by Stewart in the injunction sued out by him was, that a suit 
had been instituted by the United States for about five thousand 
acres of the land bought by MeMasters, and subsequently sold to him 
by MeMasters, and that he was in danger of eviction. Merritt set up 
the same ground in the injunction taken by him against the alias writ 
of seizure and sale issued at the instance of Ami and Oscar Merle, and, 
in addition, that Knapp, under a sale to him from the State, of a por- 
tion of the land embraced in the sale to McMasters, was cutting and 
removing wood from the land, and causing great damage to the 
petitioner. The same grounds were taken in the injunction against 
the order of seizure and sale obtained by Eugenie and Corinne Merle ; 
except, in the latter case, he set up the plea of prescription. Knapp, 
it appears from an injunction taken by him against Merritt, to restrain 
him from iyterfering with his operations in cutting and removing 
timber from a portion of the land, set out in his petition that he had 
purchased from the State two thousand two hundred and forty-six 
acres of the land in question, and that he had been in peaceable pos- 
session of the same from October, 1864. 

The suit alleged by Merritt to have been instituted by the United 
States, for a large part of the land included in the sale to McMasters, 
was commenced in the United States Circuit Court on the twentieth of 
November, 1851, and was finally decided against the United States by 
the court in the last resort, in December, 1866. See Wallace Report, 
vol. 4, p. 680. 

It is shown that at and before the time of the purchase of Stewart 
from MecMasters, Stewart was fully aware of the suit then pending by 
the United States claiming a portion of the lands included in the 
purchase he was about to make. The Phillipon grant, the landed 
estate conveyed by these sales, contains about twelve thousand 
arpents, extending from its front on the Mississippi river to Lake 
LBorgne. 

The United States claimed in the suit referred to about five thousand 
arpents of this large survey and which, as we infer, covered the lands 
claimed by Knapp under title derived from the State of Louisiana. 
Stewart purchasing with knowledge of the existence of this suit, could 
not avail himself of the provisions of article 2535 of the Civil Code. 
That article reads: ‘If the buyer is disquieted in his possession or 
has just reason to fear that he shall be disquieted by an action of 
mortgage, or by any other claim, he may suspend the payment of the 
price until the seller has restored him to quiet possession, unless the 
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seller prefer to give security. There is an exception to this rule when 
the buyer has been informed, before the sale, of the danger of eviction.” 
Merritt, by intervention in the injunction suit and claiming “ to defend 
the title and claim of Stewart,” was bonnd by the judgment rendered 
in that ease, and the question arises, is he pot precluded by the excep- 
tion rei judicata from setting up the same ground in his application 
to enjoin the alias order of seizure and sale issued by Ami and Oscar 
Merle? True, he adds the additional ground that he was disturbed 
by the claim of Knapp holding title to a part of the land from the 
State. We are satisfied that the validity of Knapp’s title depended 
upon that of the United States; for the State could only derive title 
from the United States; and that failing, the right set up by Knapp 
would necessarily fail as being derived from a vendor without title. 
There was therefore no new grounds set forth in the petitions for these 
injunctions obtained by Merritt. The plea of prescription is wholly 
groundless. The suit of Eugenie and Corinne Merle was not founded 
on notes as pretended, but upon the written obligation to pay, contained 
in the deed of sale of sixteenth September, 1859. The plea of prescrip- 
tion of five years is therefore uot applicable. 3 An. 46; 13 An. 294. 

The obligations of the plaintiffs in injunction were for the price of 
land and slaves. They can only be enforced acainst the land mort- 
gaged. 

It is therefore ordered that the judgment of the district court dissol- 
ving the injunction be annulled and set aside. It is further ordered 
that this case be remanded to the court of the first instance, with 
instructions to reopen it, so far as to ascertain, by proper proceedings, 
to be taken for that purpose, the value of the slaves sold, at the time 
the contract was entered into, and which form a component part of the 
consideration stipulated for the entire purchase of both land and 
slaves. It is further ordered that when the value of the slaves shall 
have been so ascertained, and the deduction thereof made as herein 
directed, payment of the remainder be enforced by sule of the land 
mortgaged and under seizure, 

itis further ordered that the costs in the lower court be paid by the 
plaintiffs and wppellants, and those of the appeal by defendants and 
appellees. 


Mr. Justice Howe recused. 
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No. 2809.—Srarr, ex rel. Crry or New Orveans, v. THE JUDGE OF 
rue Eiguru District Court ror THE PaRIsH OF ORLEANS. 
Where an intervenor causes certificates of stock to be sequestered from the plaintiff in the ac’ion, 
the latter becomes practically a defendant in sequestration, and, as such, bas aright to bond 

the property. 

This right to bond exists whether the writ be Cirected against “property,” as mentioned in C. 
P. 271, or against ‘* obligations and titles,” as mentioned in C. P. 272. In either casa, the 
ownership being in dispute, the consérvatory effect of the writ is to compel the pos 
sessor, if he wishes to retain possession, to give security in favor of the claimant, who 
demands possession. ; 

PPLICATION for Writs of Mandamus and Prohibition. J. 2. 
A Beckwith, City Attorney, for relator. Henry C. Dibble, Judge, 
respondent. 

Howe, J. This is an application by the city of New Orleans for 
writs of mandamus and prohibition, to compel the respondent to grant 
an appeal from an order permitting certain certificates of stock to be 
vonded by the party from whom they had been sequestered at the 
instance of relator. The order, from avhich an appeal is asked, was 
made in the case of McComb v. The New Orleans, Jackson and Great 
Northern Railroad Company, a contest in which the ownership of the 
stock is involved, and in which the relator intervened. Upon the alle- 
gation that there was danger that McComb might, during the pendency 
of the action, remove the certificates beyond the jurisdiction of the 
court, the relator procured an order that they be sequestered, The 
sequestration having been made, McComb, from whose possession they 
had been taken, and who was thus practically a defendant in seques- 
tration, moved to bond under the provisions of article 279C. P, The 
motion was granted, the bond being fixed by the judge in the sum of 
$300,000. 

The counsel for relator insists that the order permitting the certifi- 
cates to be bonded was erroneous, and that an appeal lies therefrom, 
The first proposition might be correct and the second incorrect, for an 
interlocutory judgment, however erroneous, can not be appealed from, 
unless it works an irreparableinjury. But we are constrained to think 
that neither proposition can be maintained. The second shows, as 
already stated, that the certificates were sequestered under the provi- 
sions of the Code of Practice relative to conservatory remedies. The 
allegations of ownership in relator, and danger that McComb might 
remove them beyond the jurisdiction of the court, show that it was 
the ordinary writ of sequestration that was applied for, and the order 
of the judge that ‘‘the property and documents described in the fore- - 
going petition be sequestered, as prayed for, and let the same remain 
sequestered in the possession and control of the court, and subject to 
its order,” confirms this view. As soon, therefore, as the certificates 
were taken into the custody of the court, the defendant in sequestra- 
tion had a right to bond. It is urged that the certificates are not 
‘* property,” in the sense in which. that word is used in article 271 C. 
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P., but that they are of the class of objects mentioned in article 272, 
which declares that “ obligations and titles may also be sequestered 
when their ownership is in dispute,” and that the former may be 
bonded by the defendant under article 279, but not the latter. We can 
not assent to this proposition. In either case the conservatory effect 
of the writ is to compel the possessor, if lhe wishes to retain possession, 
to give security in favor of the claimant who demands possession. 

As to the right to an appeal, the question has been settled adversely 
to the clzims of the relator by the decision in the case of State v. Judge, 
14 La. 590, a decision which is founded on sound reason, and has been 
uniformly adhered to. The case of Comstock v. Paie, 15 La. 431, does 
not conflict with this view. That decision was rendered before the 
enactment of the law of 1842, by which a plaintiff in sequestration 
was permitted to bond, in case the defendant declined the privilege. 
The court thought that the order permitting the plaintiff to bond was 
unauthorized by law (as it was at that time), and that it wrought an 
injury, and so entertained the appeal, -but the decision in 14 La. was 
not overruled or affected in principle. In fact, if the plaintiff in 
sequestration were allowed to take property from the defendant, and 
then appeal suspensively from an order allowing the defendant to 
bond, the article 279 would be nullified, and the condition of the 
defendant rendered miserable indeed. ' 

For the reasons given, it is ordered that the rule granted herein be 
dismissed, with costs. 








_No. 1896.—Isaac Broom v. Frep ScrionekAs. 


Where a case involves only questions of fact and the testimony is coxflicting, judgment wi'l be 
given in favor of the party having the weight and preponderance cf evidence, and in a case 
where the plaintiff has failed to establish his allegations cf fact by evidence, judg vent will 
be given for the defendant. 

‘ 


PPEAL from the Sixth District Court of New Orleans. Lmerson, 

Judge of the Third District Court, presiding. Lace, Foster & 
E. T. Merrick, for plaintiff and appellant. 7. J. Semmes, for defendant 
and appellee. 

Wryty, J. The plaintiff alleges that his lot, on which his residence 
is situated, fronting on Melpomene street, is contiguous in its rear to 
the rear of the lot of the defendant, fronting on Camp street; that 
formerly the waters falling on the defendant's lot flowed {rom rear to , 
front, on Camp street; but that he has so raised and elevated the 
grade thereof, that the front part is higher than the rear, and failing to 
construct gutters to drain the rear of his said lot, the waters falling 
thereon flow into and upon the adjoining lot of the plaintiff, causing 
him great damage, not only to the shrubbery and flowers of his garden, 
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but also to his dwelling house, the foundation thereof being greatly 
injured by the dampness and water thus flowing under it. He prays 
that the defendant be compelled to construct proper drainage on his 
said lot, so as to turn the flow of the waters falling thercon to its 
natural course over his own property to Camp street, or otherwise 
prevent its flow on the premises of the plaintiff. He also prays for 
one thousand dollars damages, with interest from judicial demand. 

The defendant pleaded the general denial. There was judgment for 
the defendant, dismissing the suit, and the plaintiff has appealed. The 
questions presented are only of fact. We have examined the evidence, 
and agree with the district judge that the decay of the foundation of 
plaintiff’s dwelling was the natural consequence of old age, and not 
owing to the drainage complained of, and that the plaintiff has failed 
to make out his case. 

The evidence, though somewhat conflicting, in our opinion, decidedly 
preponderates in favor of the defendant. 

Let the judgment be affirmed, with costs, 

Rehearing refused. 


No. 2760.—SrateE, ex. rel. J. H. W1Lson, v. JUDGE OF THE SEVENTH 
District COURT FOR THE PARISH OF ORLEANS. 

Where separate appeals are taken by the principal and surety on the bond from a judoment in 
solido dissolving an injunction, the principal in injunction, if solvent, is a good and legal 
surety on the appeal bond given by the surety in the injunction. As a general ru'e the 
only question to be considered in determining the sufficiency of the bond is the solvency 

. cf the surety. 


A susrensive appeal taken by the principal in injunction will not suspend execution of the 
judgment against the surety on the injunction bond. 


PPLICATION for Writ of Prohibition. Augustine & Michel, for 
relator. E2. Howard McCaleb, for plaintiff in injunction. Collens, 
Jidve, respondent, 

Howes, J. This is an application for a writ of prohibition, in 
which two questions are presented; 

First--Is the principal iu an injunction bond a good and legal surety, 
it solvent, for his surety thereon in an appeal bond given by the latter, 
when each has taken a separate appeal from a judgment against them 
in solido, the said principal having given other surety on his appeal 
bond ? 

Second—Does the suspensive appeal, taken by the principal, suspend 
the judgment as to the surety who does not join in said appeal ? 

In support of the negative of the first question the judge a quo cites 
the cases in 18 An. 659 and: 12 La, 383 

In the first of these cases, there appears to have been only one 
appeal, which was taken“by the principal, and his surety on the 
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injunction bond, who was also condemned by the judgment, was the 
surety on the appeal bond. No question seems to have been raised as 
to the sufficiency of the surety to answer to both bonds, but the appeal 
was dismissed on the ground, which we deem too broadly stated, that 
“ judgment having been rendered against the surety as a party, he is 
rendered incompetent to become surety on the appeal bond, in the 
same case,” and the case in 12 La. 383 is cited as authority. This latter 
case docs not, however, in our opinion, sustain the position to its full 
extent, but recognizes the true doctrine that the conditions of the two 
bonds being different, the same person may well sign both, if other- 
wise unexceptionable, and the qualifying remark at the close was 
unnecessary to the decision, and may be regarded as obiler. ‘This 
doctrine is more clearly and fully stated in the case ot Greiner v. 
Prendergast, 2 R. 235, where it was held that the surety in an injune- 
tion bond may be surety for his principal on an appeal by the latter 
from a judgment against both, in solido, to pay damages and costs, 
provided*the surety would be such as would indemnify his adversary 
against all the consequences which might resuit from the appeal, as in 
the case of an increase of the sum recovered. _ 

This is consonant with the articles of the Code preseribing the quali- 
fications of a surety, which are, that he must be able to contract, of 
property sufficient to answer for the amount of the obligation, and 
resides within the jurisdiction. C. C. 3011, 3033. He may be on 
several bonds, but if his property be sufficient to answer for all of 
them, he is a good surety as to this qualification. It is an error to say 
that no additional security is given the appellee, because the surety 
on the appeal bond is a party to and liable for the judgment or pavt of 
it, from which the appeal is taken, if his property is sufficient to mect 
the liability for both. It is his ability to respond, rather than the 
manner in which he is bound, that is to be considered in this resect. 
In this case the surcty was shown to be good for the appeal bond xs 
well as the injunction bond, and the court below erred in rejecting him 
on the ground that he was a party to the suit. Had he joined his 
principal in the same appeal, and in one and the same bond, he would 
not have been a security, but a principal, and the two, as one principal, 
would have to give a surety on their bond. ‘This case is different. 

Upon the second point, it is well settled that an appeal, by the 
principal will not suspend the judgment as to the surety. See 3 An. 
319; 4 An. 514; 11 An. 707; 15 An. 433; 19 An. 291: 

It is therefore ordered that the prohibition herein be made. 


perpetual. 
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No. 2793.—Srarte, ex rel. WM. MAvApby, v. Tue JUDGE OF THE SEVENTH 
District Court or New ORLEANS. 

In a suit for separation from bed and board by the wife against her husband, the jurisdiction 
of the court a qua is not lost over the case in matters not passed upon in the decree of 
separation, and the judge a quo may pronounce on the right of the wife to receive alimony 
pending the litigation, notwithstanding a suspensive appeal has been taken by the husband 
from the judgment of separation. 

The husband can not be made to pay counsel fees of the wife in a suit for separation from bed 
and board, even though she may be in necessitous circumstances, and entitled to alimony 
pending the proceedings for separation. 

PPLICATION for a Writ of Prohibition. Race, Foster & E. T. 
Merrick, for relator. Collens, Judge, respondent. 

TALIAFERRO, J. The relator complains of the action taken by the 
judge of the Seventh District Court of New Orleans, in regard to a rule 
applied for against the relator by his wife, to show cause why he should 
not be decreed to pay her alimony pending proceedings by her to 
obtain against her husband a decree of separation from bed and board, 
and also to furnish her with the means to pay her attorney’s fees for 
the prosecution of her suit. 

The usual order was rendered by this court, and the judge of the 
Seventh District Court filed, with his answer, copies of the proceedings 
had in his court in reference to the matters complained of. 

It appears that the wife of the relator obtained a judgment against 
her husband on the third of February, 1870, decreeing a separation 
from bed and board, a settlement and partition of the community of 
acquets and gains previously existing between the parties, and that the 
husband account for the revenues of certain real estate in the city of 
New Orleans, which have accrued since the institution of the wife’s suit. 

On the seventh of March following, and after a suspensive appeal 
from the judgment had been taken by the husband, it was suggested, 
on motion of the plaintiff’s counsel, that she was in destitute circum- 
stances, without money to procure the necessaries of life, in feeble 
health, and dependent upon the charity of her friends for maintenance 
and comfort, and therefore the husband was ordered to show cause, on 
the nineteenth of the current month, why he should not be condemned 
to pay ‘the plaintiff, during the pendency of the suit, $150 per month 
as alimony, and the sum of $300 to defray her counsel fees. 

The defendant appeared, and excepted, on the grounds: 

First—That, there being a suspensive appeal from the judgment 
rendered in the case against him, the court is without jurisdiction to 
inquire into the matters set forth in the rule. 

Second—That, even if possessed of jurisdiction, defendant ig not 
liable for the plaintiff’s counsel fees. 

The court sustained the exception, so far as relates to the claim of 
$300 to pay counsel fees, but overruled it as to the claim for alimony, 
and fixed a day for trying the rule on hearing evidence. 
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The relator thereupon applicd to this court for a writ of prohibition, 
- to stay further proceedings in the lower court. 

Article 146 of the Civil Code provides that: ‘If the wife has not a 
sufficient income for her maintenance during the suit for separation, 
the judge shall allow her a sum for her support proportioned to the 
means of the husband.” 

This right is incident to the action for separation from bed and 
board. It may or may not arise. Where it does arise, no rule of prac- 
tice requires that it shall be set up in the original suit for separation. 
In this case, it seems it was done, but it was not passed upon by the 
lower court. It constitutes no part of the judgment appealed from, 
and is therefore not a subject matter over which the district court lost 
jurisdiction by the appeal. 7 M. 2; 10 Rob. 152. 

The wife, having the right to claim, under the conditions stated, a 
maintenance “ during the suit for separation,” may interpose this claim 
at any time before a final decree of the appellate court. We see no 
reason why, in the present case, where the district court has not passed 
upon the question, the wife should be debarred the right of prosecuting 
this incidental demand after the rendition of the judgment. Her manner 
of proceeding by rule was not objecied to in the lower court. The final 
termination of the suit may be protracted for some time to come. 

The counsel of the relator argue that the decree of the lower court 
granted the wife revenues of certain property in lieu of the alimony 
claimed, and that she is estopped thereby. We do not so understand 
the judgment of the district court. It directs that the husband and 
oue Mary B. Caldwell account for the rent of certain deseribed property 
since the institution of the suit for separation. This accounting for 
rents is intended to be brought into the general settlement and parti- 
tion ordered by the court to be made between the parties. It makes 
no provision for relieving the immediate necessities of the wife. 

We think it will best comport with law and equity to permit the 
wile to establish, by competent evidence, her right to the maintenance 
she claims, if she is entitled to it, and to this end, it is ordered that the 
rule taken in this case by the relator be discharged, at his costs. 


No. 2330.—Succession or Nicnoras Markry.—On Opposition To 
Account. 
The veador of an immovable, in tho settlement of the succession of the vencee, is entitlel to 


be paid in preference to every other claim, except those charges which have been necessary 
to procure the sale of the thing. Of these charges attorneys’ fees form ne part. 


PPEAL from the Second District Court, parish of Orleans. Duvigq- 
neaud, J. Charles Lougue, for administratrix, appellee. ornor 

& Benedict, for opponent, appellant. 
Howe, J. This case is related to that of Graham v. Succession of 
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Markey, just decided. The sale attempted to be made under execu-- 
tory process, having been prevented -by the suspensive appeal taken 
from the order dissolving the injunction, a rule was taken by creditors 
on the administratrix, and a regular probate sale was made. An 
account was filed, showing no assets save the proceeds of this sale of 
the land, which was subject to Graham’s mortgage and vendor's priv- 
ilege. Graham opposed the account on several grounds, claiming that 
he should be allowed a larger sum for interest; that he should be 
allowed his costs and attorney’s fees in the eunutery process above 
mentioned, and that he should be paid by preference to all other cred- 
itors. He also opposed other items, but in the view we have taken of 
the case, we do not deem it necessary to pass on these. As vendor, 
the appellant, Graham, is entitled to be paid in preference to every 
other claim, except those charges which are necessary to procure the 
sale of the thing. 13 La. 8; 2 R. 280, 527; 11 An. 469. He is entitled 
to interest, as stipulated in the note, at “eight per cent. per annum, 
from May 21, 1867. He is not, however, entitled to costs of his exe- 
cutory process, it having been decided that it was issued improperly. 

The judgment of the court below must be modified. It is therefore 
ordered that the judgment appealed from, so far as it dismisses the 
opposition of James Giaham, be avoided and reversed; that said 
opponent be placed upon the account for the sum of $600, with interest 
at eight per cent. per annum from May 21, 1867, and paid in preference 
to all other items of said account, except law charges proper (of which 
attorneys’ fees form no part), commissions of administratrix, and actual 
expenses of salé, and that, as thus amended, the said judgment, be 
affirmed, the costs of appeal to be borne by the succession. 


On APPLICATION FOR REHEARING 


Howe, J. There isa clerical error in our judgment, which we may 
correct without granting a rehearing. It is therefore ordered that the 
said judgment be corrected, so as to allow to the opponent, Graham, 
interest only from November 24, 1868, at the rate of eight per cent. 
per annum till paid, and that the rehearing be refused. 








No. 2065.—James GRAHAM ¥. SUCCESSION OF NICHOLAS MARKBRY. 


A court of probates, as such, has no jurisdiction to issue an order of seizure and,sale in 
executory proceedings for the collection of a mortgage note. 


PPEAL from the Second District Court, parish of Orleans. 

Duvigneaud, J. Charles Louque, for plaintiff and appellant. 
Hornor & Benedict, for defendant and appellee. 

Howe, J. The plaintiff proceeded via executiva in this case to collect 

a note secured by mortgage and vendor's privilege, and notice of the 

proceeding was served on the administratrix. The latter enjoined, on 

















NEW ORLEANS, APRIL, 1870. 


Graham v. Succession of Markey. 











the ground that the court, as a probate court, was without jurisdiction. 
This injunetion was afterwards dissolved, and the administratrix has 
appealed. 

The objection urged by the appellant that the Second District Court 
of New Orleans, as a court of probates, is without authority to issue 
an order of ‘seizure and sale is technically correct. It can no more do 
this than it can issue a writ of fieri facias. The object of the order of 
seizure and sale is to put money in the hands of the sheriff, to be by 
him paid over to the seizing creditor. The proper object, on the other 
hand, of the process issued by a probate court is to put money in the 
hands of the administrator, to be by him applied, under the orders of 
the court, in due course of administration. Bank v. Marigny, 11 Rob. 
211; State v. Third District Court, 20 An. 311. 

For these reasons, it is ordered that the judgment appealed from 
be avoided and reversed, and the injunction perpetuated, with costs 
in both courts, 


No. 1878.—Barpara HorrmMan v. Jonn STern. 


Executory process can not be issued exc pt upon authentic evidence that the debt is due. 

Where, therefore,,it was issued to enforce a debt sgreed to be paid at the majority of the 
plaintiff, and the pctition alleged that the plaintiff was emancipated by mavriage, and the 
deb. was, therefor ', exigible; but ther: was no authentic evidence of the f.ct that she had 
become of age.» Held—That the process w-s illegal and must be annulled. 


PPEAL from the District Court, parish of Jefferson. Pardee, J. 
A. Cazabat and Rk. & H. Marr, for plaintiff and appellee. D. C. 
Labatt, for defendant and appellant. 

Howe, J. The defendant has appealed from an order of seizure and 
sale rendered in executory proceedings for the enforcement of a mort- 
gage granted by Joseph Hoffman in favor of his minor children (of 
whom the plaintiff is one), amd assumed by the defendant in his 
purchase of the property directed to be seized and sold. It appears 
from the act that the principal amount secured in this way is not due 
until the majorities of the minors respectiveiy. The plaintiff alleges 
in her petition that the debt is exigible, “she being emancipated by 
marriage ;” but while this allegation makes it clear that she had not 
arrived at the age of twenty-one when she was married, it dces not 
declare her to be of age when the order was obtained. And if the 
petition had so declared, there is no authentic evidence of the fact. 
The act of sale shows that the plaintiff was a minor in 1866. It does 
not show, as it might easily have done by proper recitals, that she 
niust lave became of age on or before July 18, 1863, when the order 
appealed from was granted. That the debt is due is not, therefore, 
established by such evidence as the law requires as a foundation for 
the exeentory process. 

It is therefore decreed that the order of seizure and sale appealed 
from be avoided and annulled, and that the plaintiff pay the costs of 
both courts. 
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No. 1859.—J. Pinckney Suirn v. J. A. B. Witriams.—Mrs. M. E. 
Dorsry, Intervenor. 


A and B entered into a written contract of partnership to carry on the planting business in the 
parish of Morehouse. A, one of the partners, made a contract in his own name with 
Smith & Carr, commission merchants in the city of New Orleans, to furnish supplies, ete , 
for the plantation in the parish of Morehouse. Smith & Carr took the individual note of A, 
in the name of Smith, in settlement of the account. A and B settled their partnership at 
the close of the year, and divided the cotton made on the place. B shipped her part of the 
cotton to her own merchant. Smith, as holder of the note given by A, brought suit, and 
sequestered the cotton of B, in the hands of her merchant in New Orleans, alleging that 
he had a privilege on the cotton for the supplies furnished, which were used to make it. B 
intervened in this suit, and claimed the cotton as her individual property, and denie@ that 
it was subject to the privilege of Smith for supplies furnished. Held—That A, having con- 
tracted for the supplies in his own name and given his individual note in settlement of the 
account, #0 privilege existed on the crop made in partnership. That the debt being azain:t 
an individual, property belonging to a partnership could not be made !iable therefor. That 
the crop having been diviied between the partners, that which belonged to and had been taken 
possession of and shipped by one partner, was not liable for the debts of the other partner, 
even thoagh it were shown that the supplies furnished by the creditor for which the debt 
was contracted was used in making the crop. 

It would seem that where a plantation has been worked in partnership, no privilege exists in 
favor of the commission merchant, who has made advances and furnished supplies to one 
of the partners, on the portion of the crop which belongs to the other partners. To hold 
t e interest of the other partners in the crop liable for the supplies, they must have been 
furnished to the partnership, and not to an individual, aithough he be a partner. 


PPEAL from Fourth District Court of New Orleans, Théard, J. 
Hays & New and C. F. Bemiss, for plaintiff and appellant. | 
Breaux & Fenner, for intervenor and appellee, Defendant not 
represented. 

Wy ty, J. In 1866 the defendant, Williams, and the intervenor, 
Mrs. Dorsey, cultivated in partnership a plantation, owned by the 
latter, in the parish of Morehouse. It was under the management and 
supervision of Williams. The terms of the partnership were that half 
the expenses of supplies and labor should be furnished by each part- 
ner, and that in consideration of Williams’ services as manager, Mrs, 
Dorsey was to furnish the land free of rent. 

It appears that Mrs. Dorsey furnished her part of the supplies 
according to contract, and a partnership settlement was had in which 
Mrs. Dorsey received the twelve bales, the subject of the present liti- 
gation, as her share of the cotton produced on the place. 

It, also, appears that Williams obtained advances from the plaintiff, 
J. Pinckney Smith, a cotton factor of this city, to make the crop, and 
that the settlement occurred between the partners without paying 
Smith. Mrs. Dorsey shipped the twelve bales, her share of the pro- 
ducts of the crop, to Messrs. Payne, Huntington & Co., cotton factors 
of this city, for sale, and J. Pinckney Smith sued out a writ of seques- 
tration and caused the same to be seized, at the same time suing 
Williams, alleging his indebtedness to him, and; also, that he had a 
privilege as furnisher of supplies on said consignment. 

The court @ qua gave judgment for plaintiff for the amount claimed, 
against Williams, but maintained the intervention of Mrs. Dorsey, 
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recognizing her as the owner of the twelve bales of cotton, and dis- 
missed the sequestration of plaintiff. Plaintiff has appealed. 

Smith was not a party, nor was he aware of the terms of the part- 
nership formed between Williams and Mrs. Dorsey. He simply fur- 
nished supplies to make a crop, which was under the supervision of 
his debtor, Williams. His supplies contributed to make the crop, of 
which the twelve bales, involved in this litigation, were part. The 
question is: Has he lost the privilege which the law gave him on this 
cotton by the division of the products of the predial estate by the 
partifers to which he was not privy. We think not, The law is quite 
clear that no partition by the joint owners or partners can defeat the 
creditors of the partnership or destroy their privilege upon the thing 
held in common. 

The privilege granted by law to factors for the supplies furnished to 
produce a crop, would be vain and nugatory if parties were thus per- 
mitted to shuffle off the rights of creditors attached to the thing 
produced. The plaintiff contributed to produce the crop, the common 
interest of the partnership, and, in our view of the law, his rights 
therein are superior to that of either of the partners, as well after the 
division as before. 

It appears, however, that the indebtedness of Williams occurred 
prior to the act of 1867, giving the factor a lien for money advanced 
as well as the supplies. Under the law existing at the time, the factor 
had only a privilege for the supplies. It appears from the evidence 
that about half the indebtedness of Williams was for cash advanced, 
for which the plaintiff, by the law then in force, had no privilege. We 
think that Smith’s privilege should be recognized for one-half of the 
one thousand and thirty-eight dollars and tour cents, and interest, for 
which he had judgment against the defendant, Williams. 

It is, therefore, ordered that the judgment appealed from be 
amended by recognizing and allowing the privilege of plaintiff on the 
cotton seized, to the amount of five hundred and nineteen dollars and 
two cents, with legal interest from judicial demand; that his seques- 
tration to that extent be maintained, and, as thus amended, that the 
judgment of the court below be affirmed. It is further ordered that 
the interyenor pay costs of this appeal 


——__—— 


On REHEARING. 


LupeinGe, C.J. Mrs. M. E. Dorsey agreed to plant in partnership 
with J. A. B. Williams, during the year 1866, on the terms following: 

Each was to furnish one-half of the mules, farming implements, * 
supplies, and labor necessary to make the crop; and Mrs, Dorsey was 
to furnish her lands, and Williams his personal services on the place. 
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Mrs. Dorsey complied with her engagement—so did Williams. In 
order to enable him to fulfill his contract, however, he was oblfged to 
obtain credit from others, in the city of New Orleans and elsewhere. 
It appears that Thomas M. Scott & Co., and Smith & Carr made 
advances to kim in moneys and supplies. 

In 1867 the partners settled, and divided the cotton raised on the 
place cultivated in partnership, and Mrs. Dorsey received her portion 
thereof, and shipped it to her agents in New Orleans. 

Then, J. P. Smith, alleging that J. A. B. Williams owed him one ° 
thousand and thirty-eight dollars and four cents for supplies furnished 
by him, as factor and commission merchant, to the said Williams to 
carry on a plantation in the parish of Morehouse, had the cotton 
allotted to Mrs. Dorsey sequestered as the property of Williams. 

As the evidence of his debt against J. A. B. Williams, the plaintift 
annexed to his petition the individual note of J. A. B. Williams in 
favor of J. P. Smith. ¢ 

The evidence does not show that J. P. Smith furnished supplies to 
Williams or to the partnership. It does not show that either Thomas 
M. Scott & Co. or Smith & Carr furnished any ‘supplies to the partner- 
ship, existing between Mrs. Dorsey and Williams, or that they even 
knew of the existence of such a partnership. Smith & Carr gave 
credit to J. A. B. Williams; their advances in moneys and supplies 
were to him individually. Under the circumstances of this case, the 
parties who made advances to Williams acquired no privilege on the 
portion of the crop belonging to Mrs. Dorsey, even if it had been 
proveil that the supplies were used on the place. It is clear J. P. 
Smith has no privilege on her cotton. The note sued on is in favor of 
J. P. Smith, and it is signed by J. B. Williams. This shows that 
neither Smith & Carr nor J. P. Smith looked to the partnership or 
to Mrs. Dorsey for payment for the advances made. 

On the trial the plaintiff introduced in evidence an account in favor of 
Smith & Carr against J. A. B. Williams for supplies, money, commis- 
sions, interest, etc., corresponding in amount with the note sued on ; 
and it is proved that the note was given for this account, Although 
this evidence contradicts the plaintiff’s own allegation in his petition, 
that he furnished the supplies, we will give it full weight, as it was 
not objected to. 

It does not, however, establish a privilege against the intervenor or 
against the partnership, of which she was a member—unay, it is not 
even alleged in the petition that there exists a privilege against her or 
the partnership. The allegation is that plaintiff has a privilege debt 
against J. A. B. Williams, and the cotton is sequestered as his cotton. 
. It is proved positively that the moneys advanced -were for Williams’ 
personal use; and it is not clearly proved where the supplies went to 
—the evidence, creates, at the most, only a probability that they may 
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have been used on the plantation, cultivated in partnership. This is 
not sufficient, even if Williams could have created a privileged debt 
against her—* Actore non probante absolvitur reus.” The property 
sequestered belongs to the intervenor. 

It is therefore ordered and adjudged that the judgment of this court 
rendered on the thirteenth of December, 1869, be set aside, and that 
the judgment of the district court be affirmed, with costs of appeal. 





Wy ty, J., dissenting. 1 still adhere to the opinion of this court 
rendered in this case on thirteenth of December, 1869. 

The lien of the furnisher of supplies attaches to the products as 
well after division thereof by the planting partners as when they were 
held by them in indivision. 

The privilege springs from the nature of the debt; it is an accessory 
to the principal obligation and accompanies it without a written 
transfer. The note on which this suit is founded, has for its consider- 
ation the items stated in the account of Smith & Carr against the 
defendant, J. A. B. Williams; it represents that debt. 

The witness Walden, the clerk of Smith & Carr, who took the note 
from the maker, swears positively that the account in evidence, ‘is a 
statement of Williams’ account and for which the note was given, 
being the note sued upon.” : 

It matters not how the clerk of Smith & Carr drew the note in 
closing their account with the defendant, Williams, whether it was 
made payable to the firm or to J. Pinckney Smith, it remains, neve:- 
theless, as an evidence of that debt. Whether the name of the firm 
who furnished the supplies was mentioned in the note or not, iv no 
manner affected the question of privilege. 

The note before us evidences the debt and the privilege resulted 
from its character, regardless of the form of the instrument. 

If the debt was for supplies furnished to make the crop which the 
defendant and intervenor were raising in partnership, a lien on that 
crop arose, it matters not in whose name they were furnished, or 
whether credit was given to the partnership or to one of the partners 
only. If the debt was for supplies it is a matter of no importance in 
whose name they were furnished, whether in the name of Smith & 
Carr or in the name of J. Pinckney Smith. 

Plaintiff being the holder of the rote is presumed to be the owner 
of the debt and also of the privilege accompanying it, if the considera-° 
tion was for supplies to make the cotton sequestered. 

It is no defense to set up that the plaintiff is not the owner of the 
note—that it evidences a debt to Smith & Carr, and not to J. Pinckney 

Smith, the payee. This would not concern the’ defendant, nor any 
‘ one else, unless he had equities to plead against the party in whom 
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the alleged ownership is invested. It is not pretended that there any 
equities to plead in bar of this demand as against Smith & Carr. 

I repeat, whether the supplies furnished to make the cotton seques- 
tered, were by Smith & Carr, or by J. Pinckney Smith, in no manner 
concerns the intervenor, Mrs. Dorsey. If the debt evidenced by the 
note was for supplies the privilege is attached to the cotton, it matters 
not who ewns the note, or who advanced the supplies. I think the 
evidence in the record shows beyond doubt that the supplies were 
furnished by Smith & Carr to make the crop, and that the note in suit 
evidences that debt which has not been paid. 

I think the brief of the intervenor, in effect, admits that the supplies 
were furnished by Smith & Carr. In it I find the following state- 
ments: “If the court can find in the record a word of evidence to 
show any supplies furnished except those stated in the account current 
of Williams with ‘ Smith & Carr, and which were furnished by Smith & 
Carr, we will depart satisfied. We will do the same if the court can 
find in the pleadings or evidence any allegation or proof that J. Pink- 
ney Smith has the right to assert a privilege for supplies furnished by 
Smith & Carr.” 

Smith declared upon a note which, on its face, shows that the con- 
sideration was ‘supplies furnished to carry on the planting of the 
place known as Mrs. Dorsey’s.” 

The evidence shows that that note was given in settlement of the 
account of Smith & Carr and it evidences that debt. As the holder of 
the debt to Smith & Carr, J. Pinckney Smith undoubtedly had the 
right to assert the privilege accessory to that debt without a written 
transfer from its original owners. 

For these reasons and those assigned in the original opinion of this 


court, I feel it my duty to dissent from the opinion of the majority of 
the court just rendered. 








No. 2675.—Joun B. SLAWSON v. JoHN MEGGETT et al. 


‘The Supreme Court has no jurisdiction of a possessory action in which (the ownership of the 
property not being in dispute), the value of the possession is neither alleged nor proved to 


exceed $500. 
PPEAL from Seventh District Court, parish of Orleans. Collens, J. 
E. H. MeCaleb, for plaintiff and appellee. Randolph, Singleton & 
Browne, for defendants and appellants. . 

Howe, J. A motion has been made to dismiss this appeal on the 
ground that the amount in dispute does not exceed the sum of five 
hundred dollars. ; 

The suit is a possessory action, brought to recover firstly, possession 
of certain immovable property, anf secondly, rent of the same from 
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November 15, 1868, to the time of restoration, at the rate of thirty 
dollars a month. The ownership of the property is not in dispute, and 
the value of the possession, which is in controversy, is neither alleged 
nor proved to exceed $500. The claim for rent, at the utmost, is $420,, 
and the judgment, therefor, was $40. 

For these reasons it is ordered that the appeal herein be. dismissed, 
with costs. 

Rehearing refused. 





No. 2854.—Tue Stare v. Wittiam E. Brewer. 


The decisions of this court being matters of record and publication, it will be presumed that 
the Legislature had them in view in using a repealing clause of a peculiar character which 
had been, by those decisions, repeatedly interpreted; and, even if the correctness of the 
interpretation be doubted, the interests of society in a case where the release of a convict 
is claimed in virtue of an alleged repeal of a criminal statute, demand an obedience to fhe 
rule, stare decisis. 

If a criminal statute be repealed, the prisoncr who is being prosecuted under it must be 
discharged, ev:n alter judgment in the inferior court; but this rule is founded on tbe 
presumption of a legislative pardon, and docs not exist where there is no room for such 
presumption. 

As the revisory legislation of 1870 contained a repealing clause identical in effect with that of 
1855, and as the latter was repeatedly decided not to have repealed the provisions contained 
in the statute itself, but, on the contrary, to have continued them in toree, it follows, on 
precedert, that the former did not repeal a pre-existing statute relative to the crime of 
manslaughter, but, on the contrary, continued it in force. 


PPEAL from the District Court, parish of Tensas. Jiough, J. 
A William J. Duncan, District Attorney, for the State. Farrar & 
Reeves, for defendant and appellant. 

lower, J. The defendant was indicted*in October, 1869, for man- 
slaughter, under the third section of the act of March 15, 1855, relative 
to crimes and offenses. ; 

On the twenty-first of April, 1870, he moved to quash the indictment, 
on the ground that the statute under which the indictment was found 
had been repealed, and that this repeal operated his discharge and 
* legislative pardon.” 

The motion was overruled; the prisoner pleaded not guilty, and was 
tried and convicted. He then moved in arrest of judgment, assigning 
the same reasons as those on which the motion to quash was based. 

This motion was denied, and, having been sentenced to imprison- 
ment at hard labor, he has appealed to this court. 

The question presented for our decision is, whether section third of 
the act of 1855, relative to crimes and offenses, was, on the first day of 
April, 1870, repealed by the act of the Legislature, No. 96 of the laws 
of 1870, which went into effect on the day last named. 

The revisory legislation, which we are thus called upon to interpret, 
was initiated by the Act No. 31, of 1868, entitled “ An Act to provide 
for the revision of the statutes of the State ot a general character,” 
and the objects to be attained are therein stated to be these: Fi 
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‘That the public statutes of this State should be revised, their 
language simplified, their incongruities corrected, their deficiencies 
supplied, and the whole arranged in order, and reduced to one con- 
nected text, with a view to their adoption as the revised statutes of 
this State, to the end that all may know the law.” 

The work thus provided for, appears to have been completed during 
the present year, and was approved by the Legislature in the Act No. 
96, already referred to, which act contained the following repealing 
clause: 

“That all laws, or parts of laws, contrary to or in conflict with the 
provisions of this act, and all laws, or parts of laws, on the same 
subject matter, except what may be contained in the revised Civil 
Code and Code of Practice of the present session, be, and the same are 
hereby repealed, except the thirty-third section of an act entitled ‘An 
Act for the punishment of crimes and misdemeanors,’ approved May 
fourth, eighteen hundred and five; and that, in so far as there may be 
any conflict between the provisions of this act and any provision of the 
said revised Civil Code and Code of Practice, that said Code shall be 
held and taken as the law governing, and that this act take effect on 
the first day of April, A. D. eighteen hundred and seventy.” 

It will at once appear that this revisory legislation is, so far as this 
case is concerned, identical in character with that which was set on 
foot in 1854, and completed in 1855, and we naturally inquire, what 
were the decisions of this court in reference to the peculiar repealing 
clause, so often repeated in the system of 1855? 

In the case of Holmes rv. Wiltz, 11 An. 439, it was decided by a 
majority of the court that an interpretation of a statute which must 
lead to consequences mischievous and absurd, is inadmissible, if the 
statute is susceptible of another interpretation whereby such conse- 
quences may be avoided; that the legislative intention must be honestly 
sought after, and faithfully executed, if not in conflict with a para- 
mount law; -and, in cases like this, the meaning must be sought, not 
merely in the words of the statute itself, but in its subject matter, in 
the history of the legislation thereupon, in the purpose of the law, the 
reason of its enactment, and the evil it sought to remedy. 

It was further held that the statute under consideration in that case, 
containing the following repealing clause, “that all laws contrary to 
the. provisions of this act, and all laws on the same subject matter, 
except what is contained in the Civil Code and Code of Practice, be 
repealed,” did not repeal the provisions contained in the statuteritself, 
but, on the contrary, continued them; that the statute was, in fact, 
but a grouping together in one act of parts of pre-existing laws, and 
that by it the Legislature merely said: “ Here is a condensed state- 
ment of all the law now in force relative to the mode of appointment, 
term of service, amount and condition of the bond, etc., of the recorder 
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of mortgages for the parish of Orleans; all else, wpon these specified 
matters, is repealed.” 

In the case of Stafford v. His Creditors, 11 An. 470, in which the 
opinion of the court was delivered by the member who had dissented 
in the case of Holmes, the question was more closely related to the 
one at bar, for it concerned a statute highly penal, and the imprison - 
ment of the appellant. The court said: ‘ In the case of the State, on 
the relation of Holmes, v. Wiltz, we lately held that the repealing 
clause appended to the revisory acts of 1855, did not repeal such 
pre-existing statutory provisions as were re-enacted in the revisory 
statute.” 

In the case of the State v. Clay, 12 An. 451, aeriminal ease, the court 
said: “An examination of the act of 1855 on this subject (burnings), 
and a comparison of it with the former laws will show that it was the 
intention of the Legislature to arrange under the head ‘offenses to 
habitations, all the laws which it intended to continue in force on the 
subject of setting fire to buildings,” ete. 

In the case of Levois v. Gerke, 12 An. 832, Mr. Justice Spofford, who 
coneurred in the opinion which finally prevailed on rehearing, said : 
“In the:ease of Holmes v. Wiltz, we held that the repealing clause (otf 
revisory legislation of 1855) only swept away such anterior legislation 
upon the matter specifically treated of in the new legislation as was 
not retained in the latter. In Stafford v. His Creditors, the new law 
treated specifically of the penalty for a fraudulent bankruptcy, and 
we held that so much of the old law concerning this penally as was 
not retained in the new was repealed.” And Mr. Justice Buchanan con- 
curred in this view of the effect of the repealing clause. 

These decisions and opinions were matters of record and publication, 
and formed an important chapter in the jurisprudence of the State 
when the Legislature of 1870 adopted the revisory laws which we are 
now considering. We must presume that the Legislature had them in 
view when they made use of the repealing clause which had been so 
fully interpreted; and even if we doubt the correctness of the inter- 
pretation, we can hardly imagine a case in which the interests of 
society more loudly demand an obedience to the rule stare decesis. 

There is no doubt that, if a criminal statate be repealed, the prisoner 
who is being prosecuted under it must be discharged, but we must 
decide, on precedent, that the statute now under view bas not been 
repealed, but only continued in force as a portion of a revisory system. 
We may -properly quote, in this connection, the language of Chief 
Justiee Shaw, in the ease of Wright v. Oakley, 5 Metcalf (Mass.), 406: 

“In construing the revised statutes, and the connected acts of 
amendment and repeal, it is necessary to observe great caution to 
avoid giving an effect to these acts which was never contemplated by the 
Legislature. In terms, the whole body of the statute law was repealed; 
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but these repeals went into operation simultaneously with the revised 
statutes, which were substituted for them, and were intended to replace 
them, with such modifications as were intended to be made by that 
revision. There was no moment in which the repealing act stood in 
foree without being replaced by the corresponding provisions of the 
revised statutes. In practical operation’ and effect, therefore, they are 
rather to be considered as a continuance and modification of old laws, 
than as an abrogation of those old, and the re-enactment of new ones. 
In order to construe them correctly, we must take “the whole of the 
revised statutes, together with the act of amendment and the repealing 
act, and consider them in reference to the known purposes which the 
Legislature had in view in making the revision.” 

There are decisions of this court which seem to assert a doctrine 
different from that we have here adopted—the cases of State v. King, 
12 An. 593; State v. Morgan, 12 An. 712; and State v. O’Connor, 13 
An. 486. But of all these cases, it may be remarked, that they do not 
involve the question of revisory legislation, its intention and effect. 
The two last are based on the first, and in the first, one member of the 
court, at least, recognized this distinction, and stated it as one of the 
reasons of his concurrence. We do not think these decisions affect, or 
were intended to affect, those before quoted. ‘. 


For the reasons given, it is ordered that the judgment appealed from 
be affirmed, with costs. 





Lupe Linc, C. J., concurring. Judge Martin correctly states the law 
in the case of the State v. Johnson, 12 La. 552, thus: ‘When an act, 
creating an offense, is repealed, even after judgment in the inferior 
court, the judgment must be reversed, if it has not been affirmed before 
the repeal. The reason is, that a legislative pardon is presumed to have 
been intended.” 

In the cases of the State v. King, and the State v. Kiltz, this principle 
of jurisprudence was recognized ; and in these cases the court held that 
the repeal of a penal statute, pending a prosecution under it, without a 
saving clause, puts an end to the prosecution, although the penal statute 
may, in the same act, be substantially re-enacted. 

To the latter proposition I can not give my assent. The reason of 
the rule is stated by Judge Martin; it is, because a legislative pardon 
is presumed to have been intended. When the intention of the Legis- 
lature is manifested to the contrary, by the express terms of the statute, 
there can be no room for presumptions. And this is admitted by all, 
to be true, when this intention is shown by “a saving clause” in 
the act. 


I think, if the intention of the lawmakers not to abrogate the old law, 
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be clearly manifested in the act, in whatever mode it may be done, it 
will be equally efficacious in preserving the life or vitality of the law. 
In this case, that intention is clearly manifested by the re-enactment of 
the whole law—it is the same now that it was when the accused was 
tried and convicted in the district court; and, at no time since the 
commission of the offense, has it been different. 

The repealing clause was not intended, and can not fairly or reason- 
ably be held, to apply to laws re-enhcte:l in the statute of 1870. All 
laws, not contained in the statute, on the same subject matter, are 
abrogated; but, nothing contained in the body of the statute itself is 
destroyed. In the case of Stafford v. His Creditors, Mr. Justice Lea, 
as the organ of the court, said: 

“In the case of the State, ex rel. Holmes, v. Wiltz, we lately held, 
that the repealing clause appended to the revisory acts of 1855, did not 
repeal such pre-existing statutory provisions as were re-enacted in the 
revisory statute.” 11 An. 470; 11 An. 439; 14 An. 840. 

And, in Wright v. Oakley, 5 Metealf 406, Mr. Chief Justice Shaw 
said: ‘In construing the revised statutes, and the connected acts oi 
amendment and repeal, it is necessary to observe great caution to avoid 
giving an effect to these acts which was never contemplated by the 
Legislature. In terms, the whole body of the statute law was repealed; 
but these repeals went into operation simultaneously with the revised 
statutes, which were substituted for them, and were intended to replace 
them, with such modifications as were intended t» be made by that 
revision. There was no moment in which the repealing act stood in 
force, without being replaced by the corresponding provisions of the 
revised statutes. In practical operation and effect, therefore, they are 
rather to be considered as a continuance and a modification of old 
laws, than as an abrogation of those old, and the re-enactment of the 
new ones.” 2 Wallace, 458. , 

In interpreting laws, courts should, if possible, construe them so as 
to avoid making them absurd or mischievous. I do not conceive that 
the act of 1870 repealed the statute under which the accused was 
indicted ; it continued the operation and effect of the old law. 21 An. 
482, State v. Kreider. 

For these reasons, I concur in the decree rendered by Mr. Justice 
Howe. 

Rehearing refused, 
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No. 2678.—Mary FRANCES TayLor et al. v. Henry A. EALer. 


The mortgage allowed by law, prior to the adoption of the const'tution of 1£68, on the property 
of tutors to secure the minor against an improper disposition of his estate dur'ng mincrity, 
can only be preserved by the regis'ry of the bond cf the tutor in the mortgage office, or by 
the registry of an abstract of the inventory, certifiel to by the clerk of the court of the 
parish where the succession is opened. This record must have been made prior to the fi st 
of January, 1870. Article 125 constitution of 1358; act of eighth of Mavch, 1869, sections 10 
and 11. if ’ 

The institution of suit on the tacit mortgage prior to the first of January, 1870, does not 
dispense with the inscription required by the act of 1869. The legal mertgaze can only be 
preserved on the property of the tutor by registry in the mertgaze oflice in the manner and 
in accordance with the forms prescribed by the act of March &, 1969, sec. 10 and 11. 
PPEAL from Fifth District Court, parish of East Feliciana. Dosey, J. 

Dupree & Wedye, for plaintiff and appellant. Hernan & Lyons, 
for defendant and appellee. 

Lupenine, C. J. The plaintiff is proceeding against a third 
possessor to enforce a tacit mortgage against certain immovable 
property, formerly belonging to her mother and tutrix. 

The claim is evidenced by a judgment of twenty-six thousand eight 
hundred and sixty-three dollars and fifty cents, obtained by Mrs. 
Taylor against her mother and tutrix, in the Second District Court of the 
parish of Orleans, on August 12, 1869, The judgment was recorded in 
the general mortgage book for the parish of East Feliciana, on the 
twenty-second of September, 1869. 

This suit was filed on the eleventh of October, 1869. On the first 
day of February, 1870, the defendant filed an exception, alleging that 
the tacit mortgage (if any ever existed) had not been duly recorded 
prior to the first of January, 1870; that it had ceased to have effect as 
to the defendant, and praying for the dismissal of the action. 

The exception was sustained. The plaintiff has appealed. 

The only effort made to register the alleged tacit mortgage, 
was the recordation of the judgment obtained in the Second District 
Court of the parish of Orleans, above mentioned. 

Was this sufficient to preserve the tacit mortgage against the 
property of the defendant ? 

The plaintiff contends that it is a substantial compliance with the 
requirements of the act of eighth of March, 1869. 

The defendant, on the other hand, insists that the act of eighth of 
Mareh, 1869, provides only two modes of registering a minor's 
mortgage against his tutor, by the registry of the bond, when the 
tutor is required to give one; and by the registry of a certificate or 
abstract, by the clerk of the district court of the amount of the 
property of the minor, according to the inventory on file in his office. 
Sections 2 and 11. 

It is clear that the plaintiff has not caused to be recorded the tacit 
mortgage in the manner pointed out in sections ten or cleven of the act 
of 1869. It is not necessary, in this case, to decide whether or not the 





NEW ORLEANS, APRIL, 1870. 


Mary Frances Tay aor v. Eales 











recording of a judgment, which recognizes a tacit mortgage, and fixes 
the amount and date thereof, would be a compliance with the require- 
ments of the constitution and of the acts of 1869, Decause the judgment 
recorded in this case is not such a judgment; it does not mention thé 
date of the mortgage ; it is in the words following: ‘Lt is, therefore, 
ordered and decreed that the plaintiff, Mrs. Mary Frances Taylor, wite 
of Frank Wheaton, do recover from Mrs. Louisa Jane Nolan, as her 
natural tutrix, with privilege and mortgage resulting from said tutor- 
ship, the sum of twenty-six thousand eight hundred and sixty-three 
dollars and fifty cents, the said sum having been received by the tutrix 
for account of the plaintiff, with legal interest from judicial demand, 
and costs.” It is manifest that the registry of this judgment did not 
inform the public at what period the tacit mortgage attached to the 
property of the tutrix. The plaintiff refers to the case of Drake r. 
Drake, 7 An. 546, to support the position that the amount of the 
mortgage having been fixed by the payment, the date can be ascer- 
tained aliunde. 

The case of Drake v. Drake, simply announces that the minor’s 
right to a legal mortgage having been recognized, the date thereof was 
established by law. There was no question of registry in that case, 
for it was not essential then to record the minor’s legal mortgages.  C. 
C. 3333. In Ford v. Ford, 7 An. 535, the same court said: ‘‘ We 
are not aware that we have ever sustained an inseription which was 
not in itself complete; and we fear that if we should depart from a 
reasonable exactness in such matters, and permit defective inscriptions 
to be eked out by evidence aliunde, the salutary law of registry would 
soon lapse into uncertainty and confusion.” 4 R. 7; 2 An. 112, G10; 21 
An. 204. So far as third persons are concerned the inscription is, in 
fact, the mortgage. C, C. 3314. Constitution of 1868, art. 123. 

By the operation of the constitution and the act of 1869, the tacit 
mortgage may be preserved, if recorded, before the first day of 
January, 1870, in the manner directed by the law. A failure to 
inscribe it is fatal. The inscription was within the power of the 
plaintiff, whose interest it was to make it ; and she has no just ground 
of complaint, if, through negligence or ignorance, she has failed to 
preserve a preference conferred on her by law, in derogation of 
common right. 

The institution of this suit before 1870 did not dispense with the 
inscription required by law. Hyde v. Bennett, et al., 2 An. 799; 520, 
100; 6 An. 321; 16 An. 2380. 

We think the exception was properly sustained. 

It is therefore ordered and adjudged that the judgment of the district 
court be affirmed, with costs of appeal. 

Rehearing refused. 
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No. 2805.—Escousas et al. v. Lourstana PETROLEUM AND COAL OIL 
CoMPANY 

In interpreting agreements, an elementary rule is to construe the clauses together, giving to each 
the sense which resulis from the whole instrument. 

Parties are put in mora by demanding that they do that which, in a legal sense, they ought to 
do and can do. 

A distinction exists in this regard between a modus and a snspensive potestative condition. 
The former is obligatory and payable, and if the party bound is passively violating his ob.i- 
gation, he must be put in default before an action will lie. The latter is one whose 
accomplishment depends on personal choice; the party on whom it is imposed is free to 
accomplish it or not; and to put him in default would pe a vain thing, since it would be to 
demand that he should do what he is under no obligation to do. 
agreement was made between plaintiffs, owners of mineral lands, and the assignor of 
defendants, of a twofold character, including a license to mine, and a lease for ten years in 
case of successful discovery. The defendants lost all rights thereunder by the lapse of 
time, no workable quantity of petroleum having been discovered within a period limited by 
the contract. Theplaintiffs then agreed to refrain from declaring a forfeiture of this con- 
tract for ten years from its date, provided the defendants would carry on the search for 
petroleum constantly and without cessation. Held—That the latter agreement was con- 
ditional; that its conditional was suspensive and potestative, and that when the defendants 
failed to carry ou their search for petroleum, the plaintiffs were entitled to declare the for- 
feiture of the contract by suit, and claim possession of their lands, without a formal putting 
in default. 


ee AL from Fourth District Court, parish of Orleans. Théard, J. 

B. Koontz & Elliott, Christian Roselius and Albert. Voorhies, 
for plaintiff and appellant. A.V. &@ H. N. Ogden and J. D. Hill, for 
defendant and appellee. 

Hower, J. On the fifth of October, 1865, Hilaire Escoubas and Trux- 
ton Lowell entered into an agreement in writing, with J. W. Mallet, 
by which it was stipulated that the latter should have “the entire, 
absolute and undivided control of all petroleum, mineral, oil or other 
similar products existing beneath the surface of the land” owned by 
the former, in Calcasicu parish, and described in the first article of the 
agreement, and ‘the right to bore, dig and mine for said petroleum 
or similar product, to extract the same, to prepare it for market by 
refining or otherwise, te transport, sell and dispose of said petroleum 
in any way he might see fit, and in general to have and enjoy all the 
mineral rights of the parties of the first part (Escoubas and Lowell), 
in and with reference to said land. The above rights and privileges 
to continue for the term of ten years from the date of the signature of 
this contract.” 

By the second, third, fourth and fifth articles of the agreement, the 
party of the second part, Mallet, had the right to occupy such land as 
might be necessary for such buildings as would be required for opera- 
tives, etc., and for the prosecution of the “proposed workings;” the 
right to cut certain timber and wood; the right of pasturage for ani- 
mals to be employed in the work, and the right of way for apqeneany 
roads—these privileges to continue for ten years. 

By the sixth and seventh articles, Mallet agreed to pay the sum of 
$20,000 in cash, by November 1, 1865, and in the event of oil or petro- 
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leum being found in “ workable quantity,” to pay to the parties of the 
first part one-half the gross product of such oil or petroleum. 

The tenth article is as follows: 

‘In the event that the said party of the second part, his agent or 
assigns, shall not, before the thirty-first of December, 1866, make 
experimental borings on said land, and obtain oil or petroleum in 
workable quantity, all rights of the said party of the second part, his 
agents or assigns, growing out of this contract, shall cease, (without any 
claim on the part of the said party of the second part, his agents or 
assigns, to restoration of ayy portion of the above stipulated payment 
of $20,000) ; but in the event that oil or petroleum shall be found upon 
said land prior to said thirty-first of December, 1866, all said rights 
shall contiaue for the full term of ten years.” 

On the first of June, 1866, Mallet transferred his rights under this 
agreement to the defendants in this action. No petroleum was dis- 
covered in “ workable quantity ” within the time limited by the tenth 
article, namely, the thirty-first of December, 1366. On the fourth of 
January, 1867, Escoubas and Lowell made an agreement with the 
defendants, recognizing this transfer, and the pendency of certain 
claims to the laud by a third party, and covenanting in consideration 
of the premises, ‘ to extend the forfeiture of said contraet and lease 
of the fifth of October, 1865, aforesaid, as set forth in the tenth section 
of said contract, from the thirty-first of December, 1266, up to and 
until the thirty-first day of December, 1863;” and further agreed 
‘not to declare a forfeiture of the lease now transferred to and being 
the property of said company ” (the defendauts) *‘ during the unoecu- 
pied term of said lease ; provided, however, that said company shall 
use every exertion to develop the resources of said lands, and shall 
continue constantly and without cessation to carry on the work neces- 
sary to precure oil or petroleum upon said lands, and shall operate 
upon said lands to the fullest possible extent for the production of 
petroleum or coal oil, it being understood, however, that said work 
shall not be considered as having ceased should the company be pre- 
vented temporarily from continuing the same by inevitable accident, 
overpowering force, or the act of God.” 

The defendants proceeded with the work, and bored one well to the 
depth of twelve hundred and thirty feet, but failed to discover petro- 
leum in “ workable quantity.” At the depth, however, of about four 
hundred feet, they penetrated a bed of erystalized sulphur, of remark- 
able thickness, and this discovery appears to be the cause of the 
controversy now before us. 

‘This action is institut’d to recover possession ot the lands in ques- 
tion, on the allegation that the defendants were without means, money 
or credit to carry on the works, and that the work had been discon- 
tinued ; that it was not being carried on to the iullest extent possible 
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for the production of oil or petroleum, and not in such a manner as 
said company was bound to do to avoid the forfeiture of the lease. 

The defendants answered by denying generally the allegations of 
the petition, except as admitted in the answer. They admitted the 
execution of the several agreements above mentioned, averred that the 
tenth section of the act of fifth of October, 1865, was annulled and 
abrogated by the agreement of January 4, 1867, (from which we have 
quoted the clause to wich the defendants here refer), and declared 
that they had fully complied with the conditions of this clause by con- 
‘tinuing constantly and in the most judicious manner to carry on the 
necessary work to procure oil and petroleum. They, also, made a 
reconventional demand for damages. 

The plaintiff filed a supplemental petition, alleging that after the 
commencement of this suit, eleventh of August, 1869, and up to the 
time of the filing of the supplemental petition, the defendants had 
ceased all work, and had abandoned the work and left the premises; 
and this was met by a general denial and a further reconventional 
demand for damages. 

It appears by the record that the parties agreed that the question of 
the right to the sulphur should be determined in this controversy ; the 
defendants claiming the whole of it, and the plaintiffs making a sim- 
ilar exclusive claim on their part. The judge a quo arrived at the 
conclusion that the non-compliance with the condition imposed on the 
defendants is to be considered as a passive violation of the contract, 
and that a putting in mora was an indispensable prerequisite to main- 
tain the action. Beyond this, he was of opinion that the defendants 
had not violated their agreements, and that they were entitled, on 
principles of equity, to one-half the net profits of the prospective sul- 
phur mining. The prayer of plaintiffs for possession was, therefore, 
rejected, as well as the reconventional demand of the defendants ; and 
a judgment rendered, decreecing the defendants to be entitled to the 
exclusive control of the digging and boring of all mines on the prop- 
erty leased, including the sulphur lately discovered, and the plaintiffs 
entitled to one-half the net profits arising from the digging of said 
nines, ete. Both parties complain of the judgment. The plaintiffs 
have appealed; and the defendants, answering, pray that it be 
amended in their favor so as to give them all the sulphur during the 
yxemainder of the ten years, half of it thereafter, in perpetuity, and 
their damages in reconvention. 

The pleadings, the testimony, and the printed and oral discussions 
in this case, have taken a wide range, but we do not find ourselves 
called upon to pass on all the questions raised. Taking up those 
which we deem essential to a proper decision of the controversy, we 
are, in the first place, satisfied, from an examination of the testimony, 
that no petroleum was found up to December 31, 1865, nor was any 
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found in workable quantity up to December 31, 1863. Of this there is 
no dispute. We further find that the defendants had not, up to the 
institution of this suit, in August, 1869, used every exertion to develop 
the resources of the lands in question, and had not “ constantly and 


without cessation carried on the work necessary to procure oil or 
petroleum,” and had not “operated upon said lands to the fullest 
possible extent for the production of petroleum or coal oil.” On the 
contrary, we find in June, 1869, the work abandoned, the defendants 
deeply in debt, their treasury empty, and their engineer deserting 
them because his wages remained unpaid. We tind the desperate 
expedient suggested of paying the workmen in stock of the company. 
We find that thereafter, and up to Novembex, 1869, the same condition 
of affairs, as alleged in the supplemental petition. Indeed, we gather 
irom the whole record that the search for petroleum in this instance, 
as in thousands of others, was a failure, and was abandoned by the 
defendants; who devoted their energies, thenceforward, to an 
endeavor to procure some means, not for the further search for petro- 
leum, but for the mining of the sulphur, te which they claimed a 
right. 

Upon this state of facts, what is the legal result? In interpreting the 
agreements of October 5, 1865 and January 4, 1°67, we must follow 
the familiar rule of construing the clauses together, giving to each the 
sense which results from the whole instrument. Domat, p. 1, b. 1, 
t.1,$2; C.C. 1950. We tind the first agreement twofold—a right to 
mine for petroleum and similar products (and whether this included 
the right to mine for sulphur we are not called on to determine), and, 
in the event of successful mining, a right for ten years from the date of 
the agreement to one-half the gross product. The tenth article of the 
nerecment, which we have quoted, repels the idea of an absolute, 
unconditional lease of the property for ten years. Ou the contrary, if 
the search for petroleum was unsuccessful up to December 31, 1866, all 
the rights of the party of the second part were to cease; and they did 
ecase, for the search up to that time was unsuccessful. If on the first 
January, 1867, the plaintiffs had demanded possession of their lands, 
it can hardly be imagined that the defendants would have resisted the 
demand, or would have claimed that they must first be put in mora. 
Defendants are put in default by demanding that they do something 
that in a legal sense they ought to do, and can do. 

Now, on the fourth of January, 1867, another agreement is mace, 
the important clauses of which we have quoted. By this the plaintiff 
entered into two obligations—the one absolute, the other conditional. 
They said, in effect, to the defendants: ‘‘ The agreement with Mallet, 
of which you are transferrees, is forfeited, but we now promise to 
waive that forfeiture. Up to the thirty-first of December, 1868, the 
waiver is absolute. But, beyond that time, we will create a condi- 
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tional obligation, its condition shall be suspensive, and, so far as you are 
concerned, potestative. We agree not to do a certain thing, provided 
you do something which lies entirely in your volition. If you will 
continue, unremittingly, to mine for petroleum, we will refrain from 
declaring a forfeiture which already exists.” This construction 
disposes, at once, in the negative, of the question whether a formal 
putting in default was necessary. We must distinguish in this regard 
between a modus and a condition proper. The former is obligatory, 
and if the party bound is passively violating his obligation he must be 
put in default. But the condition in this case, at once suspensive and 
potestative, is one whose accomplishment depends on personal choice, 
and the party on whom it is imposed is free to accomplish it or not, 
*‘Je vous donne le fonds cornélien, si vous faites telle chose; voili 
une condition. Je vous donne le fonds cornélien, i la charge par vous 
de faire telle chose ; voili un mode, parce que la charge qui vous est 
imposée ne suspend ni ne retardé l’exécution de notre convention, et 
que son inexéeution, de votre part, doit seule entrainer sa résolution. 
C’est bien la le caractére essentiel qui distingue le mode de la condition 
suspensive, dont il se sépare par les caractéres de la condition résolu- 
toire, et encore par ceux qui lui sont propres. Dans les conditions 
dont Vaccomplissement dépend d’un fait personnel, celui & qui il est 
imposé est libre de l’accomplir ou non.” e ° ° “‘Le mode, 
xu contraire, est une chose, ou un fait, stipulé pour soi-méme, ou pour 
autrui, obligatoire et payable.” Larombiére, Obligations, vol. 2, pp. 
6 and 7. 

It would in this case, therefore, have been a vain thing for the 
plaintiffs to have demanded from the defendants the doing of something 
they were under no obligation to do, and the putting in mora was 
unnecessary, or, rather, legally, impossible. 

We are constrained therefore, to conclude that the plaintiffs are 
entitled to the possession of the lands. It is therefore ordered that the 
judgment appealed from be avoided and reversed, and that the plain- 
tiffs have judgment as prayed for, for possession of the lands described 
in their petition, that a writ of possession issue in dne time therefor ; 
and that the defendants pay the costs of both courts, 
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No. 2662.—A. H. D’Meza v. L. F. Generes et el. 


A mortgage may be given to secure a debt that has no legal existence at its date, as well as to 
secure & loan that is to be obtained in the future on the faith o: its security. In this case the 
loan was not made until more than two years had elapsed from the dzte of the mor gage. 
Held—That the loan having been made on the faith of the security of the mortgige, i was 
binding on the property mortgaged to the extent of the amount loaned from the date of the 
loan. ‘ 


Subsequent mortgagees have the right to dispute the validity and amount of any prior mortgage. 

If the validity of a mortgage has been attacked by a subsequent mortgagee, the party again t 
whom the attack is made, must be permitted to “show, by evidence, its real character and 
consideration, 


An injunction by a subsequent mortgagee, restraining the purchaser {rom settling with the prior 
mortgagee, is not a cas: where a judgment has been enjoined, and no damages will be 
allowed. 

PPEAL from Seventh District Court, parish of Orleans. Collens, J, 
Saucier & Michinard, for plaintiff and appellant. C. Dufour, tor 
defendants and appellees. 

Hower, J. The contest in this case is between the plaintiff. a 
judicial mortgagee, whose judgment was rendered upon a claim 
originating in 1867, and was recorded November 26, 1869, and the 
defendant, Genérés, a conventional mortgagee, whose mortgage was 
executed and recorded in the year 1862. The allegation, upon which 
the plaintiff attacked the security of Genérés was, that the considera- 
tion of the mortgage given to the latter was illegal, and contrary to 
public policy; being a loan by Genérés to Beverly, the common debtor, 
of $8000 in Confederate treasury notes. This allegation was not 
established, but, on the contrary, disproved. It appears, however, 
from the evidence, that on the twelfth of May, 1862, Beverly made his 
note for $8000, to his own order, and indorsed in blank, aud delivered 
it to Genérés, and on the same day executed his mortgage in favor of 
Genérés on the property whose proceeds are here in dispute. The 
mortgage recites that Beverly is justly indebted to the mortgagee + for 
money to him lent in the presence of the notary and witnesses;” but it 
appears that no money was loaned at that time. On the twenty-fifth 
of July, 1864, the following memorandum appears to have been written* 
on the back of the note: ‘This note is reduced by partial payment 
to the sum of $3000, payment whereof is extended for two years from 
this day, the interest for one year having been paid in advance, and 
interest for the second year payable at the expiration of the first year.” 

Thé explanation of this memorandum appears to be that, on the 
twenty-fifth of July, 1864, Genérés did actually loan to Beverly, upon 
the security of the note and mortgage, the sum of $3000 in United 
States treasury notes. The judge a quo, in his opinion, says upon 
these questions: 

“JT find that the note, the act and the memorandum are, all three, 
false. 

“‘ First—Beverly did not receive, on the twelfth of May, 1862, any 
yalue for the note, | 
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** Second—Genérés did not lend him $8000 (not even a dollar) in 
presence of the notary; and 

‘* Third—The note was not reduced by partial payments on the 
twenty-fifth of July, 1864; for, instead of being reduced from some- 
thing to less, it was on that day raised from nothing to something; 
from zero to $3000; the very reverse of what the memorandum states; 

“The true fact, favorable to Genérés, which commands attention and 
regard, is, that there was, indeed, a loan actually made by him to 
Beverly on the twenty-fifth of July, 1864, and that this loan was mace 
on the security resulting from the mortgage act and note created May 
12, 1862. A reliance on this security was expressly extended’ and 
contemplated. This seeurity was the real consideration that induced 
Genérés to make the loan, and it is therefore certainly equitable that 
to the extent of the actual loan, Genérés should have the benefit of 
this security.” 

Upon the authority of the case of Pickersgill v. Brown, 7 An. 297, 
the judge a quo then proceeded to give judgment, dismissing the 
plaintiff's demand and maintaining the mortgage in favor of Genérés 
for the sum of three thousand dollars, with interest from July 25, 1865, 

The plaintiff, who has appealed, contends, with much earnestness, 
that the mortgage of Genérés had no legal basis, there being at the time 
of its execution “no legal obligation, no vinculum juris, whose perform- 
wnce was to be secured.” This point was fully discussed in the case of 
Pickersgill v. Brown, ard upon the same authorities cited by plaintiff. 
And this case is more free from doubt than that. In that case the court 
decided that the priority of Brown related back to the date of record of 
the mortgage. In this case it is not necessary to go to thatextent. It is 
enough to say that it appears from the record, as a whole, that Beverly 
made his note and mortgage in 1862; that he delivered the note to 
Genérés for negotiation; that in July, 1864, three years before the 
plaintiff became a creditor of Beverly and five years before he became 
uw mortgagee, Genérés, on the faith and security of the note and mort- 
gage, loaned the sum of three thousand dollars in lawful money. 
Here was an obligation, surely ; and Genérés is protected for all he 
demands, even if we should admit that.the mortgage had rank only 
trom the twenty-fifth July, 1864, the date of the actual loan thereon ; 
and we do not perceive that the plaintiff, who chose to 4oan Beverly 
money three years after, has any reason to complain of this priority. 

The plaintiff reserved a bill of exceptions to the ruling of the court 
a qua in permitting evidence of the real intent and consideration of 
the mortgage. The court did noterr. The plaintiff himself provoked 
the inquiry, and can not object to its being pushed to the extent of 
finding out the real truth. 

The reality of the act and mortgage were attacked by one not a 
party to it, and the contest was not between the contracting parties. 
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The plaintiff, in commencing this action, procured an injunction 
against the purchaser of the property to restrain him from settling 
with Genérés. The appellee has prayed in this court'for an amend- 
ment of the judgment so as to decree damages and counsel fees. This 
ean not be permitted. It is not a case where a judgment has been 
enjoined, 

For the reasons given, it is ordered that the judgment appealed 
from be affirmed, with costs. 








No. 2681.—Liguipator or THE CLINTON AND Port Hupson Rat.- 
ROAD CoMPANY v. SAMUEL LEE. 
‘ 

A judgment ordering the liquidator of the Clinton and Port Hudson Railroad Compauy, an 
immsolvent corporation, to collect, forthwith, sufficient funds to pay the crejiters aid bond- 
holders ot the corporation, is not a moneyed judgment and 1s not prescribed by the lip e 
of ten years without reinscription or revival. 

A compromise entered into betwoeen the liqiidator of the Clinton and Port Hudson Railroad 
C.mpany and the State, a creditor and bondholder, under the authority of an act of the 
Legislature, whéreby the State agreed to take ten sents on the dollar, is not binding on the 
other creditors and bondholders of the corporation, and the liquidator can not set up in 
Lar to the right of other crediturs to recover, that he has cntered into a compromise with 
the Stat> at ten cents on the dollar. 

The fact that the State has seen proper to compremise her cliin agairst the cempany, with the 
stockholders, at ten cents on the doll¢r, furnishes no reason why the other creditors should 
be barred from collecting the whole amount of their claims. 

The cancellation of the mortgage, as follows, “this mortgage has been canceled on the 
original by the 1eccipt of Charles McVea, liquidator, as far as the State is conce:ned,”’ is 
not a cancellation of the mortgage as to other creditors. In making such inscription cn 
the face of the mortgage, the liquidator acted only on behalf of the State, undor a spec.al 
statute, and his act did not affect the other morigage creditors of the insolvent corporati n, 
whem he did not represent. 


PPEAL from the Filth District Court, parish of East Feliciana. 
A Posey, J. MeVeo & Kilbourne, for plaintiff and appellant. Muse 
& Philips and Cross & Hardee, for defendant and appellee. 

Wyty, J. This is a suit to collect $21,200 on a mortgage given by 
the defendant to secure two hundred and twelve shares of stock 
subscribed by him to the Clinton and Port Hudson Railroad Company, 
as Well as to secure the payment of any loans effected or to be effected 
by said company, as contemplated in its original charter, and also by 
the act amending the same, approved fifteenth February, 1°37. 

The defendant excepted to the action, on the ground that the 
liquidator had entered into an arrangement with him, pursuant to the 
act of 1858, in which he received ten per cent. of the amount of his 
subscription of stock in payment of the mortgage, and that said 
liquidator canceled the same, whereby he is estopped and absolutely 
barred from instituting this demand on the same mortgage. 

He also éxcepted on the ground that, under the acts of the Legis- 
lature providing for the appointment of a liquidator of the Clinton 
and. Port Hudson Railroad Company, the power of the liquidator 
extends to the collection of the assets and subscriptions of stock only 
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for the payment of the debts of the corporation; that there are now 
no debts to be paid; that the judgment in suit No. 1169, entitled 
Gas Light Company v. Haynes, Liquidator, by virtue of which said 
company claims to be a creditor, has long since been prescribed, more 
than ten years having elapsed since its rendition, and no revival 
thereof being made, according to law. , 

The exception was sustained by the court and plaintiff’s demand was 
dismissed, on the ground that there are no debts due by the insolvent 
corporation, in the opinion of the court, the judgment in the suit styled 
New Orleans Gas Light Company v. B. Haynes, Liquidator, being 
prescribed. 

The plaintiff has appealed. 

We can not concur in the opinion arrived at by the learned judge. 
The act of 1853 makes the prescription of ten years applicable to 
judgments for morey, and provides the only means by which their 
extinguishment from that cause can be averted. 

The characteristics of a money judgment may be ascertained from 
article 3289 of the Civil Code and articles 628 and 641 of the Code of 
Practice. ‘Tested by these, we do not think’ the judgment entitled 
The Gas Light Company v. B. Haynes, Liquidator, is a money judg- 
ment. That judgment is for no specific sum in money, it simply orders 
the liquidator to recognize the bonds and coupons held by the plaintiff 
therein and to proceed forthwith “ to collect of said mortgage stock- 
holders and their legal representatives” sufticient funds to pay the 
plaintiff therein and the other bondholders. 

This is not such a judgment as would create a judicial mortgage ow 
being recorded -in the mortgage oflice, nor is it a judgment for a sum 

_of money entitling the party in whose favor it was rendered to the 
writ of fieri facias ; it simply diveets that certain things shall be done. 
C. P. 628. 

In reference to the plea of estoppel urged in this case, we can not 
agree with the counsel of the defendant. 

The transaction or compromise of the claim of the State made with 
the defendant by the liquidator, pursuant to the act, of 1858, only bars 
him from enforcing the mortgage to raise funds to pay the State, it 
does not affect the other creditors of the insolvent corporation, nor 
does it estop the liquidator from pursuing the subscribers of stock on 
their mortgages, for the purpose of raising funds for the payment of 
the other creditors. 

Because the State saw fit to compromise ner claim for ten cents on 
the dollar with the stockholders, and because the plaintiff carried out 
that agreement for the State, as was his duty under the act of 1858, is 
no reason why the plaintiff should be barred from collecting funds 


from the subscribers of stock to pay the Gas Light Company, as 
ordered by the court. 
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By the act of the ninth of March, 1852, the State only undertook to 
compromise her own claim, leaving unimpaired the rights of all the 
other creditors. Had she undertaken to adjust their rights in the 
premises it could not have produced any legal or binding effect 
upon them. 

The mortgage was not canceled as alleged by the defendant. We 
find in the record this indorsement on the recorded mortgage: ‘“ This 
mortgage has been canceled on the original by the receipt of Charles 
MecVea, liquidator, as far as the State is concerned.” ° bd e 

In making the compromise and in making the inscription above 
quoted on the face of the mortgage, Charles McVea acted only in 
behalf of the State, under a special statute. He did not represent the 
other creditors of the insolvent corporation, and his act, as to 
them, has not the force of the thing adjudged; it does not estop 
him from collecting funds on the stock mortgages to pay the Gas 
Light Company. 

It is therefore ordered that the judgment dismissing plaintiff's 
demand in the exception of the defendant be avoided and annulled, 
and it is ordered that this case be remanded to be proceeded in accord- 
ing to law, and that appellee pay costs of appeal. 

- Rehearing refused. 














No. 2689.—S. D. Moons v. W. Maro Gray. 


/ 

The rrivi'ege of the lessor on the crop made on the plantation for the year, and tha‘ of tho 
furnisher of supplies t» make the crop are ccncurrent. 

Celore the passage of the act cf 1867, the iaborers on the p!ntation had n» privilege on the 
cro. to secure th: ir wages, 89, in this case, when th: crop was made in tue year 1866, no 
jien o: privilege can be set up on the crop or its procee is by tue fatorers who made it. 

The lien ot the laborers who have made the crop under contract for a portion thereof, is 
inferior, in rank, to that of the lessor and the furnisher of supplies. 

[1 t':is case the planter had to bis credit on the books of his merchant a certain amount of 
mouey. I. purchased his supplies ‘or the p.antation from the merchant, with other articles 
of merchandise not entitled to a privilege. On trial the judge a quo instructed the jury to 
impute this credit to that portion of the account of the planter which was privi.eged. 
sieid— That the judge erred; that the moment the debt reached the amount of the credit, 
compensation took place; that by operation of law the credit became extinguished, regard- 
less of the question of privilege. 


PPEAL from the Fifth District Court, parish of East Feliciana. 

Posey, J. Cross & Hardee and Race, Foster and BE. T. Merrick, 

for plaintiffs and appellants. .D. J. Wedge and Kernan & Lyons, for 

intervenors and appeliants. McVea & JTunter, for Mrs. Atkinson, 
intervenor and appellee. 

Wrty, J. This is a contest between the furnisher of supplies, the 
lessor, and the laborers for fourteen bales of cotton, seized as the 
property of the defendant, raised upon the plantation leased by him 
from Mrs. Atkinson, in the year, 1866. 

Plaintiff sued the defendant for supplies furnished him to work the 
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plantation, amounting to $1691 69, on which payments were made, 
leaving a cash balance of $1280 69, and he sequestered the fourteen 
bales of cotton found on the premises. 

Mrs. Atkinson intervened, claiming the amount of rent due her for 
the lease of the plantation and her privilege on the crop. 

The freedmen who cultivated the crop or who worked the plantation, 
also intervened, claiming that under the contract by which they were 
employed by the defendant, Gray, as laborers on the plantation that 
year, (1866), they were to be supplied with clothes and rations and 
were to receive one-fourth the crops of cotton, corn and potatoes 
raised on the place by their labor. 

The case was tried by a jury, and on their verdict judgment was 
rendered for plaintiff for $1280 69 and interest, with a privilege as 
furnisher of supplies fer 8558 34 on the fourteen bales of cotton seized ; 
and also in favor of tl:e intervenor, Mrs. Atkinson, for $1780 00 and 
interest, with lessor’s privilege on the cotton seized; it was also 
ordered that the two privileges named be concurrent; and it was 
further ordered that the demand of the laborers be rejected. 

The plaintiff and the laborers appealed. 

An examination of this case leads us to the conclusion that there is 
no error in the judgment, except as to the amount of plaintiff’s privi- 
lege. We find the following stipulation in the contract between the 
laborers and the defendant, upon which they base their rights: ‘‘ The 
party of the first part agrees to furnish rations to his employes for the 
year at tke rate of four pounds of pork and one peck of meal to each 
effective hand, weekly, and also to supply them with such clothing as 
is necessary during said year; and, furthermore, he agrees to give 
them the one-fourth of the net proceeds of the cotton, and one-fourth 
of the corn and potatocs raised on said plantation after the whole of 
the crops are gathered.” 

From this clause of the contract it is evident that the laborers might 
take a share (one-fourth) of the corn and potatoes, in kind, but they 
could not do so out of the cotton. They could not take a share of the 
cotton ; they were only to have a share (one-fourth) of the net proceeds 
of the cotton in remuneration for their services. 

Now it matters not what position the laborers take, whether they 
claim the cotton as partners, or whether they claim one-fourth of its 
net proceeds as their wages; in either case their claims must yield to 
those of the lessor and the furnisher of supplies who have liens on the 
cotton produced. 

If they set up a claim on the cotton for their hire, it can not avail 
them, because they had no lien on the crop for their wages at the time 
their contract of hire was made, which was in March, 1866. It was 
not till 1867 that an act was passed giving the laborers a lien for their 
wages on the crops produced by their labor. 
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As ordinary creditors, of course, they can not compete with the 
privilege creditors in this case. If their claims are based on a part- 
nership, their rights to a share of the cotton must yield to the privi- 
lege of the plaintiff who furnished the supplies to produce it, and also 
to the interveno?, Mrs. Atkinson, who, as lessor, has both a privi- 
lege and pledge upon the products of her plantation leased by the 
defendant. 

It matters not what partition the joint owners may have made of the 
products, the lien of the lessor remained upon them as long as they 
remained upon the premises, and the lien of the furnisher of supplies 
also remained upon them, whether held in indivision or whether 
divided among the partners. 

The attempted seizure of the cotton by the agent of the freedmen’s 
bureau, atter it had been sequestered by the plaintiff, in no manner 
affected the legal rights of the parties. That seizure was released, and 
the laborers came, as intervenors, into this case to assert their legal 
rights, which, they contend, are superior to those of their competitors, 
but which, we think, they have failed to establish. , 

The complaint of non-joinder of all the laborers who were joint, 
obligors in the contract with the defendant, comes too late; it should 
have been pleaded én limine litis, 

As to the amount for which the plaintiff was adjudged a privilege 
ereditor, we think there iserror. He had judgment for $1280 69, with 
the privilege of a furnisher of supplies for $558 34 thereof, on the 
cotton seized. An examination of the account satisfies us that about 
two-thirds of the items thereof may be considered as plantation 
supplies. According to our estimate, the plaintiff should have a privi- 
lege on the cotton for $853 334 of his claim. 

The instruction of the judge to the jury which was excepted to, viz: 
that they should impute the $400 00 credit to the part of the account 
which had a privilege on the crop, we think erroneous. The credit was 
given before the account was made, and the moment the defendant 
became indebted to the plaintiff to the amount of the credit, compen- 
sation took place—it matters not whether the debt was a privilege one 
upon the cotton or not. The question of imputation of payment is 
not in the case. There was no payment of a debt made by the defend- 
ant; lre simply had to his credit on the books of the plaintiff, $400 00 
before he owed him; when he became indebted $400 00, the credit, at 
once, by operation of law, became extinguished, regardless of the 
question of privilege. In other respects we think the judgment 
correct. 

It is therefore ordered that that part of the judgment allowing the 
plaintiff the privilege of a furnisher of supplies for the amount of 
$558 34 be amended so as to amount to $853 334, and, as thus 
amerded, that the judgment be aftirmed with costs. 
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No. 2234.—M. Pesant v. H. G. HEARTT. 


If the plaintif’s demand is less than five hundred dollars, but the reconventional demond of the 
de endant is above that amount, the Supreme Court will only notice the appeal in so far as 
it affects the reconventional demand. 

A lessee, recetving the premises in good order, is authorized to make the necessary repairs to 
keep them ia that condition, and deduct the cost from the rent, and his omission so to do 
will not authorize a claim for damages, so long as the rent due is sufficient to defray the — 
expenses of making the repairs. 

A suit to eject a tenant and recover possession of the leased premises, is a summary proceed- 
ing, and a jury trial is not allowed in such a case, unless by express provisions. 


PPEAL from the Fourth District Court, for the parish of Orleans. 
Théard, J. Breaux & Fenner, for plaintiff and appellee, Brice & 
Mitchell, for defendant and appellant. 

Howe tt, J. In this appeal, two suits are consolidated. The first is 
for four months’ rent, at $109 per month, in which defendant sets up a 
plea in reconvention for repairs, amounting to $125, and $788 for loss 
and damages resulting, as alleged, from the loss of a subtenant, who 
left the part of the premises rented to him on account of its untenant- 
able condition. 

We can consider only the ‘appeal on the reconventional demand ; 
plaintiff’s claim being for less than five hundred dollars. 3 R. 387; 10 
433; 11 R. 12; G An. 579. 

An examination of the evidence does not convince us that the judge 
ce quo erred in rejecting this demand. The written lease, signed on the 
sixteenth of October, 1867 (the month in which the repairs were made), 
stipulates that the premises are in good order, and the lessee agrees to 
keep them so during the term of the lease. This is corroborated by 
other evidence, from which it appears the price was fixed with refer- 
ence to the intention of the lessee to make repairs at his own expense, 
and for his convenience. IIe also paid several months’ rent after this, 
without claiming a deduction for said repairs, and he never made such 
a claim until the institution of this suit, in January, 1869, some four- 
teen or fifteen months after the repairs were made. But if it were not 
e0, he would not be justified in perpetually refusing to pay any rent, 
Articles 2663, 2664, C. C., regulate this subject. The latter provides that, 
if the lessor refuses to make the necessary repairs as required by the 
former, when called on to do so, the lessee may himself cause them to 
be made, and deduct the price from the rent, on proving that the 
repairs were indispensable, and that the price which he has paid was 
just and reasonable. ; 

The other item of the demand is also unsustained. It is for the rent 
under the sublease, from the first of November, 1&68, to the expiration 
of the lease—first of November, 1869. This suit was brought in Jan- 
uary, 1869, and embraces the rent for the four preceding months. The 
time subsequent could form no element of damages to offset the rent 
of those months, under the evidence. But, under the principle above 
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cited, the omission of the lessor to make necessary repairs will not 
authorize a claim for damages, where the rent is sufficient to enable the 
tenant to make them. See 4 R. 429. And, furthermore, the district 
judge was not convinced that the subtenant left on account of the 
want of repairs. 

The second suit was filed on the second of February, 1869, and is for 
the ejectment of the tenant, under the act of 1855. The defense is 
substantially that urged to the claim for rent. 

The first question is presented by a bill of exceptions taken to the 
ruling of the district judge in refusing the defendant a trial by jury. 

The ‘judge did not err. The act of 1855 makes this a very summary 
proceeding, and requires it to be tried at all times by preference, after 
three days’ notice. In summary proceedings, jury trials are not had, 
unless expressly allowed. 

The two cases were tried on the same evidence, and the result in the 
first, necessarily disposes of this. There being no legal ground for 
resisting the payment of the rent due, it follows that there is no legal 
defense to the demand for the possession of the leased premises, the 
contract of lease being violated by the tenant. 

It is therefore ordered that the judgments appealed from hercin be 
affirmed, with costs. 








No. 2692.—J. WoopsripGe v. C. W. Pore et al. 


The general ru'e is that a tutor can not transfer, by indorsement, the promissory notes, bills, 
or other paper held by him in his representative capacity, exce»t ty the advice cf a fami_y 
meetinz; but such a transfer, it has been held, is not anabso'ute nullity, andif the indurser 
shows that the transfer was made in the interest of the minor in whose favor the rule is 
made, the title to the note is sufficiently established, and the holder may rec ver. 

The tutor has no legal right to create a debt against the minors, or their estate, withoat tho 
authority of the judge and the advice of a family meeting. Nor can the minors, or their 
estate, be held liable for a debt created by the sale cf property to the tatrix in her iné@iv dua: 
capacity. 

PPEAL from the Fifth District Court, parish of East Baton Rouge. 
Posey, J. Samuel P. Greeves and A. 8. Herron, for plaintiff and 
appellee. Fuqua & Calliham, for defendants and appellants. 
Lupe.ine,C.J. The plaintiff instituted this suit against C. W. Pope 
and his wife, Leonora F. Pope, residents of the State of Mississippi, 
and Mrs. C. G. Montgomery, wife of P. K. Montgomery, individually 
and as tutrix of her minor children by a former marriage, in solido, for 
the sum of one thousand six hundred and eiglity-six dollars and forty 
cents, evidenced by two promissory notes, made by C. W. Pope, in 
favor of Mrs. Montgomery, tutrix, and by her transferred (through an 
agent) to the plaintiff, in the settlement of a debt due by the deceased 
father of her wards. 
C. W. Pope and his wife excepted to the jurisdiction of the court 
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ratione persone. The exception was sustained, and they are not before 
this court. 

Mrs. Montgomery, also, filed an exception, alleging that on the face 
of the petition it appears that the notes in suit are not the property 
of the plaintiff; but that they belong to the minors, represented by 
her as tutrix. 

Thereupon the plaintiff filed an amended petition, in which he stated 
that said notes were given in part to represent the price of property 
sold by order of the court to pay debts of the succession, and that they 
were transferred to him, as cash, in payment of acknowledged claims 
which he had against the succession. He also represented that the 
property, sold by order of court to pay debts of the succession, had 
been retroceded to Mrs. Montgomery by Pope, the purchaser, because 
he was unable to pay the price, and that in the act of retrocession, 
Mrs. Montgomery had acknowledged the title and possession of those 
two notes to be in the plaintiff, and that she was estopped from deny- 
ing plaintiff’s title ; and further, that the debt paid by the transfer of 
the aforesaid notes was a community debt, for which the community 
property was liable. To the amended petition Mrs. Montgomery and 
her cotutor excepted, on the grounds that the allegations of the 
amended petition were inconsistent with those of the original petition, 
as in the one she was sued individually and in solido with the other 
defendants; and in the other she was sued only in her fiduciary 
capacity; they prayed to have the amended petition dismissed, or to 
have plaintiff elect whether he will prosecute his claim against Mrs. 
Montgomery personally or as tutrix. 

On the trial of the exception, the judge ordered that the exception 
be sustained so far as to strike out the demand against Mrs. Mont- 
gomery personally. In this ruling the plaintiff has acquiesced. 

The answer of Mrs. Montgomery denies the title of plaintiff to the 
note; denies the authority of Seymour, the agent, to transfer them; 
denies all liability to plaintiff on the notes; and she pleads, in recon- 
vention that the notes belong to her wards, and prays for judgment, 
ordering them to be delivered to her as tutrix. Subsequently the 
defendants pleaded the prescription of five years against the plaintiff’s 
demands, , 

The evidence in the record establishes the following facts: 

That John W. Seymour died in 1859, leaving a widow (the defendant) 
and two minor children ; that the estate being in debt, although solvent, 
the tutrix applied for an order to sell property of the succession to pay 
debts, and provoked a family meeting to fix the terms of the sale, 
which the family meeting did; that at the probate sale, C. W. Pope 
became the purchaser, paid the cash installment, and gave his notes, 
secured by mortgage on the property sold, payable in four annual 
installments, according to the terms of the sale; 2nd that two of those 
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notes form the subject of this litigation; that the deceased had been 
the agent of plaintiff and had collected rents, for which he had not 
settled at the period of his death; that the amount of this indebted- 
ness was fixed by arbitration, at a sum considerably less than that 
claimed by plaintiff; that the agent of the tutrix acknowledged the 
amount thus fixed as due by the estate, delivered to the agent of the 
plaintiff the two notes in suit, in part payment, and subsequently, on 
the order of the tutrix, paid four hundred dollars, the balance of t!:c 
sum fixed by the arbitrators as the amount due plaintiff by the 
deceased ; that Pope conveyed the property to his wife, as a «ation 
en payement ; and they, being unable to pay the price, transferred the 
property to Mrs. Montgomery, who, through her attorney, accepted 
the transfer, gave up the notes of Pope, which she held, and assumed 
to pay the two notes sued on. 

The first question for solution, is the right of the tutrix to indorse 
over to the plaintiff the notes sued on, so as to give him title thereto. 

The general rule is, that persons acting in a fiduciary capacity, such 
as syndics, executors, tutors, etc., have no right to tranfer, by indorse- 
ment, the promissory notes, bills and other paper held by them in 
their representative capacity, except under an order of court, and, in 
the case of tutors, with the advice of a family meeting. But this, like 
other general rules, is not without its exceptions. Thus it has been 
held that such a transfer is not an absolute nullity, and if the transfer 
be made in the interest of the party, in whose favor the restriction or 
rule is made, and this fact be proved by the tranferree, the bona fide 
ownership is established, and the holder may recover on the note. 
Nicholson, syndic, v. Chapman, 1 An. 222; McMasters v. Dunbar, 2 
An. 577; 10 An, 210. 

In this case, we have seen that property of the succession was 
ordered to be sold, with advice of a fami:y meeting, to pay debts. 
Two of the notes, given for the price of the property, were used as 
money in discharge of an acknowledged debt of the succession. We 
can see nothing in this adverse to the inlerest of the minors, or of the 
succession. It is unnecessary to notice the question raised about the 
authority of the agent, Seymour, to make the transfer of the notes, as 
his act was ratified by the tutrix, who gave an order on him for four 
hundred dollars, the balance due, after giving the two notes. Nor is it 
necessary to inquire if the agent, who accepted the transfer from Pope 
and wife, for Mrs. Montgomery had authority to do so, for she has been 
in possession of the property, receiving the rents and revenues thereof 
ever since the transfer. 

We find that the note, due in 1861, for $326 40, was prescribed when 
this suit was instituted. 

We also find, from admissions filed in this court, that the mortgage, 
retained to secure the payment of the note for one thousand three 
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hundred and sixty dollars, has not been reinscribed since 1859, conse- 
quently it has perempted. 

The only remaining question relates to the liability of the tutrix (or 
minors) under the assumpsit of Mrs. Montgomery in the act from Pope 
to her. , 

The transfer is made to her individually, but the consideration of the 
transfer of the property is stated to be the delivery of the notes of the 
purchaser, Pope, held by her as tutrix, and the assumption of the debt 
due by Pope to plaintiff for the two notes held by him. 

As tutrix she had no right thus to create a debt against the minors, 
even if we admit that she had the right to take back the property and 
give up the notes, as she did, without the authority of the judge and 
the advice of a family meeting. 

We are inclined to regard the act from Pope and wife, to Mrs. Mont- 
gomery, as a sale of the property to her individually; and we are of 
opinion that the minors are not liable in any manner for the debts 
claimed in this suit. The claim against Mrs. Montgomery personally 
having been dismissed, on exception, and acquiesced in, we can not 
pass upon her liability. 

It is therefore ordered and adjudged that the judgment of the 
district court be avoided and reversed, and that the plaintiff's demand 
be rejected with costs of both courts. 








= 





No. 1972.—Joun S. Stuonps v. Mrs. Many Hernn—Joun HAEBERLE, 
Surety, ete. 


In this case, the appellee took a rule on the appellant, to test the solvency of the surety on the 
bond. The appeliant, as is alleged, fearing that he cou'd not sustain the solvency of the 
surety, abandoned the appeal. Heid—That the abandonment of the appeal for this reason 
did not release the surety onthe bond. 

As a general rule, no procecdings can be kad against the surety on an appeal bond, if the fieri 
Jacias has been returned into court before the return day. But where the return of the 
sheriff on the writ shows that demand was made and the judgment debtor had gone into 
bankruptcy, thereby putting it out of the power of the judgment creditor to pursue him any 
farther under execution. Ield—That the liability of the surety became fixed from that 
moment; that no further proceeding under execution being possible against the judgment 
debtor, the creditor was at liberty to proceed by rule against the surety on the appeal bond 


pas from Fifth District Court, parish of Orleans. Leaumont, J. 
B. Egan, for plaintiff and appellee. MV. Grivot, for appellant. 

Howe, J. John Haeberle has appealed from a judgment, upon a 
rule condemning him as surety upon the appeal bond of Mrs. Mary 
Heinn. He contests his liability upon three grounds. 

First—Because the plaintiff took a rule in the lower court to set 
‘aside the appeal of Mrs. Heinn, on the ground that the surety 
(Haeberle) was not solvent, and caused the rule to be continued until 
a day later than the return day of the appeal; and that Mrs. Heinn, 
“fearful of not establishing the solvency of her surety failed to file the 
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record,” and the appeal was thus abandoned. He contends that in 
this regard the plaintiff committed a wrong of which he can not take 
advantage. We hardly think that such a point will be seriously 
insisted on. The proceeding to set aside the appeal had been prac- 
tically waived by the continuance complained of, and if the appellant 
abandoned her appeal through fear of not being able to establish the 
solvency of her surety, the consequences of such unnecessary alarm 
ought not to be visited on the appellee. 

Second—Because the surety was discharged by agreement of plain- 
tiff. We observe, in the record, a rather distressing conflict of testi- 
mony on this point, but a careful examination of the evidence satisfies us 
that the court below did not err in concluding that the surety failed to 
thake out this defense. We find no consideration for this alleged dis- 
charge. If it existed at all, it must have been a gratuitous remission, 
and though such a remission is perfectly valid, it is somewhat uncom- 
mon in the experience of business life. Certainly, in a case like the 
present, where the litigation has been protracted and bitter; where 
the principal debtor has become bankrupt, and the surety is perfectly 
solvent, it is highly improbable that the plaintiff should remit a valid 
and well secured claim. The improbability is not removed by thé 
evidence. 

Third—Because the writ of fieri facias issued by the plaintiff prior 
to the taking of the rule was returned before its return day, and the 
proper demand was not made thereunder. The proper demand was 
made, it appers by the sheriff’s return, first by the defendant, and 
next by the plaintiff’s counsel. Lynch v. Bar, 10 Rob. 136; Levois #. 
Thibodaux, 13 An. 264. But the writ was returned two or three days 
before its term expired, and in an ordinary case this fact might be fatal 
to the plaintiff’s proceeding. 10 Rob. 136. But in this instance it 
appears that, before the rule was taken, the principal debtor had gone 
into bankruptcy ; that further pursuit of her property by means of fieri 
facias was impossible, and that the immediate liability of the surety 
was thus fixed. Under such circumstances, the reason of the rule laid 
down in 10 Rob. ceases. And the doctrine of the cases of Alley v. 
Hawthorn, 1 An. 122, dnd Wogan v. Thompson, 10 An. 284, applies, 
that if a creditor can not take out an execution, or proceed under one 
which has been taken out, by reason of a change in the condition of 
the judgment debtor’s estate, which preventsits being reached by that 
process, no further ceremony on the creditor’s part is necessary before 
a rule can be properly taken against the surety. 

For these reasons it is ordered that the judgment be affirmed, with 
costs. 


38 





SUPREME COURT OF LOUISIANA, 


State, ex rel. Howard, v. Burbank, Treasurer Metropolitan Police Board. 








No. 2472.—Tne Srare, ex rel. Joun B. Howarp, v. 8. N. BURBANK, 
Treasurer Metropolitan Police Board. 
One creditor can not gain a preference over another by applying for a writ of mandamus to 
compel an cfficer to pay a sum of money out of funds to be thereafter received by him. 
If the record shows, as in this case, that the treasurer of the Metropolitan Police was willing to 
do what was demanded of him, the writ of mandamus was unnecessary and should not 


have been granted. The province of courts of justice is to decide on real issues, ’nd not 
to be used as instruments to work injustice. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
J. B. Howard, for relator, appellee. FE. Filleul, for Board of 
Metropolitan Police, appellant. 

Lupe.inG, C. J. The appellee moves to dismiss this appeal for 
reasons stated in his motion to dismiss the appeal in the case of the 
State, ex rel. Burbank, v. Antoine Dubuclet, State Treasurer, and the 
additional reasons, to wit: 

“‘ Because the writ of mandamus being an order issued in the name 
of the State, no citizen is authorized to intervene to thwart the execu- 
tion of the will of the sovereign power. 

“Because an appellant can not plead ignorance of the law; nor 
having neglected the plain and specific remedy which the law afforded 
and affords, seeks the benefit of one, which the law forbids, if appellant 
had any rights. 

“Because the amount in dispute does not exceed five hundred 
dollars, the judgment having been executed so far as respondent had 
funds in possession, and respondent being now without funds exceed- 
ing one hundred dollars.” P 

We recite the grounds stated in the motion, only to show the frivolous 
character of the motion, which is overruled. 

On the nineteenth day of October, 1869, John B. Howard, agent, 
represented that he was the owner and holder of $100,000 of Metro- 
politan Police warrants; that S. N. Burbank, treasurer of the 
Metropolitan Police Board, has in his hands more than $200,000 for 
payment of said warrants, and that said Burbank refused to pay, 
although amicably requested to do so. 

He prayed for a writ of mandamus against said Burbank, etc. An 
alternative writ was issued returnable on the twenty-first of October, 
1869. On that day a supplemental petition was filed by Howard, 
agent, in which he alleges that “ since the filing of this suit, relator is 
informed by defendant, and verily believes, that defendant has not in 
his possession the amount of $200,000 specified in plaintiff's original 
petition. Defendant is constructively in possession, as he alleges, of 
the sum of ($632,423 44) six hundred and thirty-two thousand four 
hundred and twenty-three dollars and forty-four cents, to the posses- 
sion of which he is entitled as treasurer, the same being the amount to 
the credit of.the Metropolitan Police Board, placed in the hands of 
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Antoine Dubuclet, State Treasurer, by the city of New Orleans, 
through the fiscal agent.” 

Defendant alleges that he has made amicable demand of said 
Dubuclet for $632,423 44, and has been refused. Relator prays for a 
writ to command Dubuclet, Treasurer, to deliver over to Burbank the 
sum aforesaid in lawful money of the United States, and that, on the 
receipt of this sum by Burbank, he be commanded to pay to petitioncr 
$100,000. On this application is indorsed the following consent: 
“Defendant accepts service, waiving citation, and consents to theo 
order herein prayed for.” 

The judge a quo ordered Burbank to pay to Howard, agent, $100,000 
on receiving the $632,423 44 from Dubuclet, Treasurer. 

On the same day the following judgment was rendered in tho caso, 
to wit: 

“In this matter, the court considering the second and amended 
petition filed this day, and considering further the written waiver of 
citation and consent that the order prayed for be granted immediately, 
it is ordered that the foregoing judgment, this day rendered and 
signed, be amended to read as follows, to wit: It is ordered and 
adjudged that 8. N. Burbank, treasurer of the Metropolitan Police 
Board, be commanded forthwith, on the presentation of the warrants 
mentioned in said amended petition, for the sum of five hundred and 
eighty thousand dollars, to pay to J. B. Howard the sum of five 
hundred and eighty thousand dollars, in lawful money of the United 
States, in lieu of said warrants, with costs of suit, or as much as may 
remain in his hands on account of the amount of the judgment, after 
deducting the judgments rendered in this court in the suits of the 
State, on the relation of Walter Pngh and of J. Davidson and J. D. 
Hill, v. the said Burbank, and other judgments ou mandamus rendered 
prior to this day or on this day. Judgment rendered twenty-tirst 
October, 1869.” 

The proceedings in this case are extraordinary and anomalous. Jobn 
B. Howard, agent, without naming his principal, asks for a writ of 
mandamus to compel an officer to perform an alleged ministerial duty. 
On the day fixed for the trial of the rule nisi the relator comes into 
court with an amended petition in which he avers that the defendant 
has not in his possession the sum of two hundred thousand dollars, as 
stated in his original petition, and to the truth whereof he had sworn ; 
but that he is constructively in possession of a much larger amount, 
which is in the actual possession and under the control of the State 
Treasurer, and prays that Dubuclet, Treasurer, be ordered to pay the 
amount to Burbank and that Burbank be ordered to pay relator, when 
he receives the money. And, subsequently, during the same day, 
Howard increases his demand against Burbank from one hundred 
thousand dollars to five hundred and eighty-two thousand dollars. 
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And the treasurer, Burbank, complacently consents to the order, 
although it appears from the sworn statements of Howard, relator, that 
he, Burbank, had informed the relator, on the twenty-first October, 
1869, that he did not have the money in his possession, although he 
thought he was entitled to its control and custody. 

An inspection of the record in this case convinces us that the pro- 
ceeding between Howard and Burbank was fictitious and collusive.’ 
‘* Courts of justice are to decide on real contest ; they are never to be 
used as instruments to work injustice.” 1 Mart., p.91. The writ of 
mandamus in this case was not necessary, for the defendant was 
willing to do what was asked of him, but he had not the means until 
after he had received the money from the State Treasurer. And the 
law never contemplated that one creditor should get a preference over 
another by applying for a writ of mandamus to command an officer to 
pay © sum of money out of funds to be thereafter received by him. 
This is a degree of diligence not favored or countenanced by the law. 

It is therefore ordered that the judgment of the district court be 
avoided and reversed, and that the application for the writ of manda- 
mus be dismissed, with costs of both courts. 








No. 2829.—Aanes Ropriquez, Wipow Micuert Cormier v. CHARLES 
GUERINIERE BIENVENU 


The abolition of slavery by the sovereign power put an end to all contracts depending for their 
existence on that condition, and as the contract for the hire of slaves could not have been 
made without the existence of a state of slavery, the destruction of that relation by the 
sovereign power destroyed the contract, and the obligation given as the evidence of such 
contract, is null and void. 

Slavery, as it formerly existed in the United States, only gave to the owner the right to the 
labor of the slave during his life, and the destruction of slavery carried with it the destruc. 
tion of that right. Itmakes no difference whether the contract is made for the sale of the 
‘slave or whether it is for the hire. In the one case it is for the services of the slave for an 
indefinite period, and in the other it is for a fixed period of time. The contract is equally 
null in both cases. 


PPEAL from Third Judicial District, parish of St,Martin. Train, J. 
A Garry & Fournet, for plaintiff and appellee. DeBlanc & Perry, for 
defendant and appellant. 

TALIAFERRO, J. The plaintiff brings this action to recover the 
amount of a promissory note executed, as she alleges, in her favor, by 
the defendant, on the first of March, 1864, for the sum of eight hundred 
and eight dollars, with interest, at eight per cent. per annum, from the 
seventeenth of December, 1864. On the twenty-seventh of September, 
1866, the defendant filed an answer, in which he avers that the note 
was furnished for the value of the services of slaves, fixed according to 
the standard of Confederate money in 1864, and were to be paid in 
that currency. That he ought not now to be required to pay more 
than the value of that sum, in Confederate money, at that time esti- 
mated by the lawful currency of the country. 
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On the fourteenth of June, 1869, the defendant filed a supplemental 
answer, in which he avers that the consideration of the note being for 
the hire of slaves, it is null and void, and prays that the plaintiff’s 
demand be rejected, and that he have judgment in his favor. 

There was judgment for the amount claimed in favor of the plaintiff, 
and the defendant appealed. , 

We find two bills of exceptions in the record; but it is not necessary 
in deciding this case to consider them. It is not denied that the con- 
sideration of the note was the value of the services of slaves hired by 
the plaintiff to the defendant. 

The ownership of persons, as it formerly existed in this country, can 
not be said to have extended beyond the right of the owner to exact, 
for his own use and benefit, the labor and services of the person sub- 
jected to that ownership without remuneration to him. The person 
hiring a slave, had this right during the term of the lease to the same 
extent that the owner had. Both the owner and ihe hirer were 
entitled by the laws that then existed, to exact from the slave, his labor, 
without recompense to him. The hirer had, however, to account for 
the hire of the services to the owner of the slave. Then, the 
difference between the right of the owner and that of the hirer, con- 
sisted only in the duration of the~-right and in the obligation of the 
hirer, to pay the owner of the slave for his labor and services. In the 
one case, the labor and services were to continue an indefinite period of 
time—that is, during the life of the slave. In the other case, a fixed 
term was established. By the abolition of slavery, all contracts exist- 
ing at the time, relating to the sale of slaves, were annulled. The sale 
of a slave being, in substance, the sale of his services for life, the obli- 
gation, which was previously binding upon the purchaser, to pay for 
these services received, and to be received, became extinct. In like 
manner the obligation of the hirer to pay for the services, of the slave 
for a fixed period, was canceled. 

It is of no importance whether the period of the hire of the slave 
had terminated or not before the time of the extinction of slavery, nor 
whether the contract was valid prior to that time. With the end of 
the status or condition of slavery, every contract founded upon, or 
growing out of that condition, necessarily came to an end also, whether 
such contract was previously valid or not. As well might it be decreed 
that the purchaser of a slave who had never paid any part of the stipu- 
lated price, and who had received the services of the slave for years 
before emancipation, should pay for these services, as to decree that 
the hirer of a slave should pay the stipulated hire, which became due 
before that event occurred. ‘True, in the one case, there was a special 
contract for hire; in the other, there was not. But the analogy of the 
two cases is so strong, that whatever equity would require in the one 


case, it would equally require in the other. ’ The existence of a state of 
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slavery, sanctioned by law, lay at the foundation of the contract of 
hire of slaves. The laws, which authorized and enforced the contract, 
were necessarily abolished by the subversion of slavery. Persons 
could no Jonger be sold or hired. Existing obligations for the price or 
the hire could not be enforced, for there was no longer any law author- 
izing their enforcement: 

It will not do to say that these existing obligations were not 
impaired by the act of emancipation, and could not be. The high 
behest of the sovereign power is uncontrolled by prohibitions which 
restrain ordinary legislation. Its force destroyed all the objections 
depending for their efficacy upon the existence of laws maintaining 
slavery. Courts were therefore left without authority to enforce con- 
tracts of this character. 

The case of Dickinson v. Maynard, 20 An. 66, in which this court 
awarded a small sum to the plaintiff, constructively, as hire of a slave, 
was not a suit for hire of slaves, but for damages on account of an 
attachment wrongfully sued out by the defendant. The award was 
virtually in the nature of damages, and made on the authority of 
Phelps v. Coggshill, 13 An. 440. In this, as well as in another 
important feature, that case differs widely from the one before us. 

In the case of Tate, administrator, v. Fletcher et al., 19 An. 371, the 
judgment of the district court was reversed, as to that part of it which 
allowed the plaintiff hire for a slave, and the decision was based upon 
the doctrine of the case of Wainwright v. Bridges, 19 An. 234, then 
recently decided. This we consider as the settled doctrine in regard 
to the question of the right to recover the hire of slaves. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that there be judgment in favor of the defendant, the plaintiff 
and appellee paying costs in both courts. 


Wyrty, J., dissenting. I can not concur in the opinion of the 
majority of the court on the question presented in this case, to wit: 
Whether a note given for the hire of slaves before emancipation can 
be collected in the courts of this State. 

Contracts for the sale of persons cah not be enforced under article 
128 of the constitution, and under the settled jurisprudence of this 
State; but our constitution and our jurisprudence will be searched 
in vain to find any prohibition whatever against the enforcement of 
contracts of the character herein presented. But it is argued that the 
contract of hire is analogous to that of sale, and as the high behest of 
the sovereign power, which is without control, has emancipated slaves, 
its force destroyed all obligations depending for their efficacy upon the 
the existence of laws maintgining slavery. 
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I can not admit the correctness of the proposition. The contract of 
hire is not a species of sale; it differs from it as widely as it is possible 
for one class of contracts to differ from another. 

When the note sued on was given, the services had been rendered 
under the contract of hire, the defendant having received full and 
complete consideration. 

The contract evidenced by the note did not in the least depend upon 
the continued existence of slavery. Whether the laws would tolerate 
the institution of slavery for a limited or indefinite period after the 
term of hire had elapsed, could in no manner concern the defendant. 
It could have no possible bearing on his obligation, which had become 
absolute. No eviction by emancipation could affect the valuable con- 
sideration already received by him in the services of the slaves which 
he had hired from the plaintiff. 

The ¢onsideration of the note was labor performed, a consideration 
as valuable as that of borrowed money, or any other, necessary to 
make a contract valid. After the services had been rendered, the 
obligation to pay the price became absolute, and whether the owner of 
the slaves was subsequently evicted on account of defective title, or 
from any other cause, it did not in the least affect the consideration 
already received. The continued existence of slavery could add 
nothing to the advantage of the hirer, who had already enjoyed the 
benefits of the services he contracted for. 

The object of the contract of sale is the ownership of the slaves and 
their children, and it may well be said that the parties to such an 
agreement contracted with reference to the continued existence of 
slavery. But, in making the note sued on, the’ parties merely con- 
tracted for the purpose of liquidating a debt, the consideration of 
which had already been received. 

In reference to the contract of sale, it has been argued, with some 
force, and there is equity in it, that as slavery lay at the foundation of 
the contract, when there was an intervention of paramount power 
rendering it impossible, by emancipation, for the intention and pur. 
poses of the contract to be carried out, both parties should be released. 
This argument has no application to the contract before us. The 
defendant, who has already received the services he contracted for, 
can make no appeal to equity. 

I can see no possible reason for refusing to enforce the contract: 
before us. Certainly, the framers of our constitution did not intend 
to prohibit the courts from doing so, because they took care to consider . 
the slave question, and they deemed it necessary only to prohibit the 
enforcement of contracts for the sale of persons; there was no inhi- 
bition applied to the existing contracts of hire. It is well known that 
no prohibitory law can be extended by iniplication. It must be con- 
strued strictly. Whether the contract of hire resembles the contract 
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of sale or not, it is quite certain that article 128 of the constitution 
can not be legitimately applied to prohibit its enforcement. 

Immorality is the only ground—it is the only position having the 
merit of plausibility—which the defendant can take in his defense. 
And that is not a substantial one. Although it has not been urged by 
the defendant, I deem it proper to give it some consideration. 

The hiring, in the case before us, occurred before emancipation. The 
laws then in force, and forming a part of the contract, declared it 
lawful to hire slaves. It was then just as legal to hire slaves as to rent 
land, or make any other contract for the use of another’s property, 
Our codes are filled with articles on the subject of slavery. Our juris- 
prudence is filled with cases in which contracts for the hire of slaves 
have been adjudged lawful and obligatory. After hundreds and thou- 
sands of decisions embraced in our reports, can this court now say 
that it was not lawful to hire slaves before the rebellion? After 
enforcing contracts of this character in a uniform current of decisions 
for over fifty years, can this court consistently say that the contract 
before us, made under the same laws as those which have already so 
often received its sanction, is a contract that was immoral—that it was 
reprobated by law? Surely not. .We can not say that our illustrious 
predecessors degraded this tribunal by encouraging immorality—by 
hearing guilty suitors, and by entertaining and enforcing contracts 
reprobated by law. But, it is said, the law has been changed since 
emancipation, and it is now immoral to hire a person asa slave. So 
it is. But does the law upon this question, since emancipation, have 
effect upon contracts made before emancipation? Is the validity of 
the contract, or its morality to be tested by the laws now in force, or 
those in force when it was entered into? What laws entered into and 
formed part of the contract of hire in this case, which was before 
emancipation? Was it the then existing laws, or those that have been 
passed since? The question scarcely needs an answer. When the 
contract was made, the laws then in force were necessarily a part 
thereof, as far as not modified by the parties. And if it was then 
moral and valid, which it was, the contract ever afterwards remained 
moral and obligatory. This is elementary. The validity of a con- 
tract—and of course it could not be valid without being moral—must 
be determined by the laws in force at the time it was entered into. It 
can not be tested by posterior laws. This has undoubtedly, over and 
over again, been declared by this court, and by the courts of every 
nation in the civilized world. 

Can we now say that the principle I have mentioned is not correct, 
and that a contract, moral and valid at the time it was made, may 
become invalid and immoral by posterior laws? I think not. I think 
the doctrine of immorality is unsound and inapplicable. 

To my mind it is manifest that the note before us, which was given 
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prior to emancipation, for services already rendered, was not affected 
by the subsequent abolition of slavery; it did not depend for its 
validity upon the continued existence of slavery, and it did not fall 
with that irstitution. The President of the United States emanci- 
pated slaves, in the exercise of his war power. It was an incident to 
the war power confided to him, and in his proclamation he expressly 
declared it as a war measure. Did the exercise of a war measure, in 
the midst of the great rebellion, abolishing slavery, necessarily destroy 
the contract before us? Was its destruction an incident of the war 
power? Was it in any manner necessary to suppress the rebellion? 
I think not. I believe that the contract before us was not destroyed 
by the high behest of the sovereign power; and in issuing his procla- 
mation of emancipation, the President of the United States never 
designed impairing the obligations of contracts of this character. 

Where the contract is not tainted with immorality, and where there 
is no inhibition by paramount authority, it should be enforced by the 
courts of this State. 

I therefore feel constrained to dissent from the opinion of the 
majority of the court in this case. 








No. 1649.—Succession oF WILLIAM Woopwanpb. 


Cotton or other produce cultivated and made by the survivor, after the dissolution of the com- 
munity, does not fall into and form a part of the succession ; nor are the fees of clerks or 
other officers of the court, for duties performed in opening and administering the estate, 
chargeable to the proceeds of such cotton or other produce. 

If a writ of sequestration hes issued by a creditor of the estate aga‘nst the cotton produced by 
the survivor, the same Will be set aside on the ground that the cotton was the individual 
} roperty of the survivor, and not a part of the estate. 


ey from Fifth District Court, parish of Ea@fFeliciana. Posey, J. 
A. M. Dunn and John MeVea, for appelle& W. F. Kernan and 
James F, Smith, for appellant. 


Rerorter.—In renianding this cause for the purpose of the settle- 
inent of the succession, the Supreme Court instructed the judge @ quo 
that no claim founded on the existence of slavery, whether for the 
price or the hire of slaves, was to be entertained in making up the 
judgment between the contending parties. This decision is supported 
Ly a long current of authority, as well as a constitutional enactment, 
in so far as the enforcement of contracts, the consideration of which 
was the price of slaves. But the question of the inability to recover 
wages for the hire of slaves, while that condition existed in the country, 
has not, until recently, been announced by the court. See the case of 
Rodriquez v. Bienvenu, ante page 300. This decision, reaffirming the 
doctrine announced in that case, it would seem, settles the question 
against the right to recover the hire of slaves. ' 


Wrty, J. The object of this litigation is the settlement and par- 
tition of the succession of William Woodward, deceased, with his 
surviving widow and with his heirs, the issue of this marriage and of 
a former marriage. * 

39 
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The pleadings are quite confused, and present some issues which 
should have been tried separately 

In 1839, William Woodward, a planter of East Feliciana, married 
Mary McDonald, with whom there was a community of acquets and 
gains till her death, which was in 1849. 

Her heirs, Mary E. Woodward, wife of James P. Monahan, and 
Susan A. and William E. Woodward, minors, to whom James P. Mon- 
ahan has been appointed tutor, are the active litigants in this case. 

They claim the separate property of their mother, her half of the 
community which existed between her and their father, their share of 
his succession, and also hire of the slaves and otherproperty, whether 
the separate property of their mother or her share of the community. 

In 1850, William Woodward married the surviving widow, Mrs. 
Amanda M. Woodward, with whom there existed a community of 
acquets and gains till his death, in 1860. Since his death, as natural 
tutrix of her three minor children, the said Amanda M. Woodward 
has possessed and administered his estate. 

Since the institution of the original proceeding for partition, which 
was in 1863, the slaves have been emancipated; and, under the juris- 
prudence of this State, claims for the price of slaves, can not be 
enforced; and also, under the decision of Rodriquez, widow, ete., v. 
Bienvenu, lately decided, the hire of slaves can not be recovered. 
The principal demand of the heirs of the first marriage against the 
surviving widow is for slaves and their hire. The proceeding is based 
mainly on a claim for hire of slaves due by the community existing 
between William and Amanda M. Woodward to the heirs of Mary 
Woodward; and also a claim by these heirs against Mrs. Amanda M. 
Woodward, for hire of slaves since the death of said William Wood- 
ward. ; 

As debts of the character named enter so largely into the proceed- 
ings before us, and the judgment of the court below, and as the record 
is so confused, we deem it proper to remand the case, with instructions 
that the settlement and partition be made without regard to the demand 
for the price or hire of slaves, and according to law. 

The sequestration of the cotton raised by the surviving widow since 
the dissolution of the community with William Woodward, as the 
property of said succession, was erroneous. It was not the property 
of said succession, but belongs to the surviving widow. 6 R. 109. 
The heirs have not claimed a privilege, nor are they entitled to it on 
the cotton sequestered. Our attention is directed to a bill of excep- 
tion taken by the appellant, Mrs. Amanda M. Woodward, to the inter- 
locutory order of the judge, directing that the fees of the clerk be paid 
out of the proceeds of the cotton sequestered in the hands of the 
sheriff. The bill was well taken. The cotton sequestered did not 
belong to the succession of William WooMvard, having been raised by 
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his surviving widow, after his death; it was not liable for the debts of 
the succession. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled; and it is ordered that the cotton sequestered be declared 
the property of Mrs. Amanda M. Woodward; that she is entitled to 
its proceeds, and that the sequestration be dissolved at the costs of 
the plaintiffs in said sequestration suit. It is further ordered that the 
proceedings herein for settlement and partition of the succession of 
William Woodward, deceased, “be rendered to the court below, to be 
proceeded in according to law, with instruction that no claim founded 
on the existence of the institution of slavery, whether for the price or 
hire of slaves, can be entertained and enforced. It is further ordered 
that the costs of this proceeding be paid by the succession of William 
Woodward, 








No. 2306.—Henry Lussee v. Harry T. Hays, Sheriff, and Newton 
RIcHARDSs. 

In this case the district judge gave, as reasons for dissolving the injunction “that none of the 
w.tnesses presented by the plaintiff were entitled to credit and belief.” Five witnesses 
testified that the ownership of the property seized was not in the judgment debtor, but was 
in the plaintiff in injunction. No countervailing evidence was offered, nor was any effort 
made to impeach or discredit the witnesses offered by the plaintiff. Held, by the Supreme 


Court, that the judge of the district court erred in substituting his own b:2lief of the credi- 
bility of the witnesses offered for that of other and counter testimony. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Samuel Myers and J. D. Augustine, for plaintiff and appellant. 
Hays & New, for defendants and appellees. 

Wrty, J. The plaintiff alleges that the defendant, Newton Richards, 
has caused the sheriff of the parish of Orleans, under a writ of fieri 
facias issued in the judgment of the said Richards v. Caspar Lusse, to 
seize his store fixtures and stock in the store house at 178 New Levee 
street, New Orleans, of the value of two thousand dollars; that the 
same is his property and in no manner liable to seizure under said 
judgment against Caspar Lusse. He prayed for and obtained the writ 
of injuction ; he also prayed for ten thousand dollars damages against 
the defendant, Newton Richards, and the sheriff, and that the judg- 
ment be made perpetual. 

The defendant, Richards, pleaded the general denial, and alleged 
that the property seized belonged to his judgment debtor, Caspar 
Lusse; that if there has been any transfer by Caspar Lusse to his son, 
the present plaintiff, it is simulated and fraudulent and without effect 
as to him. He prayed for the dissolution of the injunction with 
damages. 

The court gave judgment Ps the defendants, dissolving the injunc- 
tion, with fifty dollars damages and costs. The plaintiff has appealed. 
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The testimony of the plaintiff and of his father, Caspar Lusse, and of 
William Hanneman, corroborated by the evidence of two other 
witnesses, show, beyond doubt, that the plaintiff is the owner and 
possessor of the property seized, and that it does not belong to the 
defendant in execution, Caspar Lusse. 

There was no evidence to the contrary introduced by the defendants, 

Tn the opinion of the judge a quo he assigns for reason “ that none 
of the witnesses produced by the plaintiff were entitled to credit and 
belief.” 

There was no attempt to discredit the evidence of these witnesses ; 
nor was there any proof adduced by the defendants to show that 
the property seized had ever been owned or possessed by Caspar 
Lusse. 

With due regard to the opinion of the learned judge who tried the 
case, as to the credibility of the witnesses, we think his judgment 
erroneous. 

Without countervailing cvidenco we do not feel disposed to ignore 
the positive sworn statements of five witnesses whose veracity has not 
been impeached. 

It is therefore ordered that the judgment appcaled from be reversed, 
and that there be judgment for the plaintiff decreeing him the owner 


of the property seized, perpetuating the injunction, and that tho 
defendants pay costs of both courts. 
Rehearing refused. 








No. 2589.—M. E. Hespert et al. v. M. Hepert and A, Levert. 


A sale of succession property, for the purpose of effecting a partition among the heirs, is not an 
act of administration, although it be made by order of the court, through the administrator, 
and the sureties of the administrator are not liable to the heirs for loss which they have 
sustained on account of his failure to take good security for the credit portion of the price. 

A surety signs the bond of an administrator with reference to the law regulating his duties as 
such, and securing his recourse against the latter, in case of failure to administer the estate 
in conformity with such requirements. But if the heirs provoke a sale of the property, for 
the purpose of effecting a partition, and change the time for the payment of the credit 
price from that fixed by law for the sale of property by the administrator, they thereby 
make the conditions of the surety more onerous, and he is discharged, even if the pro. | 
ceeding be one jn which he could be held liable under any circumstances. 


Pg ans from the District Court, parish of Iberville. Posey, J, 
Barrow & Pope and Samuel P. Greeves, for plaintiffs and appellees, 
Bentinck Egan, for defendants and appellants. 

Howett, J. The question presented in this case is, whether or not 
the sureties on an administrator’s bond are liable for the failure of the 
administrator to take good and solvent indorsers on notes given for 
the ‘price of succession property, sold for the purpose of partition 
among the heirs, who obtained an ordeg of court, directing that said 
notes be indorsed to the satisfaction of the administrator. In other 
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words, is the judging and accepting of indorsers on notes, taken for 
the price of succession property, sold for the purpose of making a 
partition among the heirs, an act of administration contemplated by the 
law which requires an administrator to give a bond, with security, for 
the fidelity of his administration ? 

After a careful consideration of the laws and jurisprudence relative 
to the duties and responsibilities of administrators and their sureties, 
we conclude that the question, as presented in this record, must be 
answered in the negative. 

Mrs. Clarisse Bush died in May, 1859, leaving nine heirs of age, and 
the minor children of a tenth heir, then deceased. A family meeting, 
on behalf of these minors, advised a sale of the whole estate, on a’credit, 
the purchasers to assume the mortgage debts, and for the balance, 
furnish their notes, payable at fixed periods, secured by mortgage on 
the property sold, ‘‘indorsed to the satisfaction of the administrator, 
and in such coupons or divisions as will facilitate a partition and 
settlement among the heirs.” All the other heirs, including the 
administrator, joined in the petition for the homologation of the 
deliberation of this family meeting, and an order of sale to the sheriff, 
in accordance therewith. 

At the sale, so ordered, four of the heirs, the administrator being 
one, purchased the bulk of the property for $129,100, assumed the 
mortgage in favor of the Citizens’ Bank, and for the balancc—$121,324— 
furnished their forty notes, for $3033 10 each, to the order of and 
indorsed by Louis Hebert, one of the purchasers, and Dr. P. M. Lam- 
bremont, who, though in good credit, owned no property, which 
indorsers, the sheriff’s deed says, were accepted by the administrator. 

After the maturity of the first series of ten notes, the administrator 
filed accounts, in April, 1860, showing the condition of the estate and 
debts paid, and proposing to pay to the heirs, who were not purchasers, 
their respective shares in said notes. Two accepted, but the four, who 
are the plaintiffs herein, refused to do so—opposed the homologation 
of the accounts, on the ground, among others, that the notes offered 
were not such as were contemplated by the heirs and order of court, 
not being properly indorsed, and subsequently obtained an order of 
the court, directing the administrator to substitute a new tableau of 
distribution for the one first filed, and that the notes to be given to the 
opponents be indorsed to their satisfaction before delivery made, and 
receipt required. 

Other proceedings were taken by them against the administrator, 
which resulted in a judgment, in 1866, against him, for their shares of 
the estate, less some credits; and, not being able to execute it, they 
instituted this suit, and obtained judgment against his sureties. 

The creditors of the succession took no part in any of the said pro- 
ceedings, and have not complained, 
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In our opinion a resort to judicial proceedings was had simply 
because some minors were interested, and solely for the purpose of a 
partition among the heirs, who thereby put an end to the regular 
administration of the estate under the provisions of the law, and took 
entire control of it themselves, the payment of the debts being only 
an incident in the proceedings, to all of which the creditors made no 
objection. 

By thus taking charge of the estate, fixing terms and conditions of 
sale, different from those prescribed by law for the settlement of 
successions, and directing the administrator to accept notes indorsed 
to his satisfaction, and in sums convenient for effecting a partition, 
they constituted him their agent, to superintend the various steps 
necessary to complete the partition, and which it was no part of his 
duty, under the law, to do as administrator. The heirs must be 
viewed as joint owners of the property, uniting in procecdings to effect _ 
a partition, and the first judgment rendered was little more than an 
agreement between themselves to sell the property at public auction, 
for the purpose of paying the debts and coming to a partition. 

This was the view taken in the case of Bray v. Bray, 16 La. 352, 
where the two universal legatees were appointed dative testamentary 
executors, and joined in an application for a sale of the property, on a 
credit of one, two and three ycars, the purchasers to give their notes, 
with approved indorsers, for the double purpose of providing for the 
payment of the debts, and to cause a partition among themselves. 

The plaintiffs herein had an opportunity to accept the notes given 
for the property sold and secured by a mortgage thereon, and upon 
their non-payment at maturity, to cause the property subject to the 
mortgage sold to pay them. They left the notes in the hands of the 
party directed by themselves to receive them, and in his hands they 
seem to have become unavailing. This they might, to some extent, 
have averted. 

The obligation of the administrator is to administer faithfully, and 
according to law, the effects of the succession intrusted to his care, and 
account for the same. The surety guarantees the faithful performance 
of these duties; and for informalities and irregularities in a sale, or 
the sale to an incompetent purchaser, or for worthless security, when 
the sale is caused by the administrator, the surety would be liable to 
those immediately interested in its faithful administration, to wit: 
creditors and heirs. 10 An. 668; 6 La. 393. But a sale for partition 
is not an act of administration, and we know of no law, which author- 
izes an administrator as such, to provoke such a sale. 

The surety signs the bond with reference to the law regulating the 
duties of the administrator, and securing his own recourse against the 
latter. He knows that the law requires the administrator to sell 
property for cash or on twelve months’ credit, and that if the admin- 
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istrator should fail in any duty in making a sale, he will have oppor- 
tunity at the end of the twelve months at farthest, to ascertain the 
fact and take steps to protect himself. Where fhe term of credit is 
extended by the heirs, without his consent, beyond that fixed by the 
law, his condition is changed and made more onerous, and he would 
be released, even if the proceeding be one in which he could, under 
any circumstances, be held liable under the law. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendants, with costs in both 
courts, 


—_—-_-— 


Wry, J., dissenting. On the question of the liability of the sureties 
of the administrator presented in this case, I entertain a different view 
of the law from that taken by the majority of the courf. 

In conducting the sale which was ordered for the purpose of effecting 
“a liquidation, settlement and partition of the succession,” I think the 
administrator acted in his fiduciary capacity, and that his sureties are 
responsible for his unfaithful conduct, and acts of maladministration, 
whether the court'ordered the property to be sold on one, two and 
three years’ time, or whether it ordered the sale on twelve months’ 
credit. It was his duty to see that good and solvent sureties were 
taken on the notes given for the price of succession property regardless 
of the time of maturity fixed in the notes. Whether the sale was 
necessary or not, he should not have parted with the property con- 
fided to him without requiring the security contemplated by law on 
the notes given for the price. 

The sureties of the administrator who has caused loss to the succes- 
sion by not requiring solvent security on the notes given for the price of 
succession property, can not escape liability by setting up that the sale 
was not necessary for the payment of debts; that the creditors might 
have been provided for by the sale of less property, or without causing 
asale. This is no excuse. It is enough that the court having juris- 
diction of the succession ordered the property to be sold on terms 
deemed most advantageous to those immediately interested in the 
succession. It was the duty of the administrator, the sworn and 
bonded officer of court pro hac vice, to have conducted the sale accord- 
ing to the order of the judge ; and if he failed to take good security on 
the notes, as required, and loss occurred to those immediately inter- 
ested, whether creditors or heirs, he and his sureties became liable fur 
the amount of loss or damage resulting from disobedience of orders or 
acts of maladministration. Now what excuse is it for failing to take 
good security on the notes that they matured in one, two and three 
years’ time. Was it not just as easy to take good security on notes 
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maturing at the dates named, as it would be to take good security on 
notes maturing in twelve months? What has the time of maturity of 
the notes to do with failure to take good security ? 

It is, in effect, conceded if the sale had been made on twelve months’ 
time, the usual period fixed by law, that the administrator should 
have taken good security ; and it is said that the sureties of the admin- 
istrator signed his bond with reference to the time fixed by law for 
credit sales ; that the order prolonging the time of the credit sale made 
the condition of the sureties of the administrator more onerous. Such 
I do not regard as correct. It was just as easy to take good security 
on notes maturing at one time as another. Prolonging the time of 
payment did not make the obligation of the administrator to take good 
security on the notes, more onerous. 

In the case before us, there was really but one security taken and he 
was not, at the.time, worth any thing—the other indorser being one of 
the purchasers who was already bound as maker. 

Can it be said that an administrator has discharged his duty to those 
immediately interested in a succession in his hands, when he takes 
notes for the price, amounting, in the aggregate, to $121,000 00, with 
only one security, and he known to be without property ? 

But it is said the order of the judge was, that the notes given for the 
property should be “ indorsed to the satisfaction of the administrator.” 

In Fontenel v. Debailon, administrator, etc., 8 An. 509, where by the 
terms of sale in an insolvent succession, fixed by the creditors, the 
property was to be sold on a credit, the “ purchaser giving his obliga- 
tion, with two approved securities each,” etc., it was held to be the 
duty of the administrator himself to require two good securities, and 
the responsibility was his if he failed to do so. But it is said the heirs 
having joined the administrator in applying for the sale on one, two 
and three years’ time, virtually took possession of the estate, as joint 
proprietors, and his duties as administrator terminated; that after- 
wards, in conducting the sale, he acted only as their agent; that the 
main object of the sale was a partition among the heirs, the payment 
of the debts being only an incident. I do not regard the adminis- 
trator as only bound to the creditors. He is bound to the heirs as well 
as to the creditors, and his securities are liable for any dereliction of 
duty that may cause loss to the heirs or creditors. Such an agency as 
the securities contend arose here between the administrator and the 
heirs, is unknown to our laws. 

Part of the heits were minors, and it would be strange that they 
could in any manner consent to such an agency. How minors’ prop- 
erty can be sold through any other agency than that provided by law, 
I can not conceive. How could they consent to appoint the adminis- 
trator their private agent to conduct the sale, and see that proper 
security was taken on the notes given for the price of the property 
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sold? The sale was a probate sale, made by the sheriff under the 
direction of the administrator, who was charged to see that proper 
security was given on the notes. The sheriff could not complete his 
adjudication without vetting notes to the satisfaction of the admin- 
istrator. 

In this case, the administrator, being one of the heirs, bought the 
property jointly with three of the other heirs. This suit is by three 
of the heirs of age, and by the minor heirs of Armant Hebert, who 
contend that they have lost all their inheritance by the maladminis- 
tration of the administrator, against whom they have judgment, and 
now seck to hold his securities liable. Here the administrator him- 
self bought the undivided fourth of the property, and failed to sec 
that legal security was taken on the notes, as his duty required. Are 
these minors to be divested of their share of the estate, and be told 
that they appointed the administrator their private agent, who ruined 
them, and the court can grant them no relief? Ithink not. The minors 
could not appoint a private agent. They are under the protection of 
the law, and the agents of court, who alone can sell their property, 
are responsible, and their securities guarantee their faithful discharge 
of duty. The law employs no irresponsible agents to sell minors’ 
property. 

In the case of Bray v. Bray, 16 La. 352, the court said: ‘ The parties 
were joint owners of the property under the will of 8S. G. Bray, and 
although joint executors, also, they did not and could not act in that 
capacity in a contest between themselves in relation to the property.” 
There both the legatees were of age, and both had seizin of the estate 
as joint executors, and the point on which that decision turned was 
not analogous to the one presented in this case. Here only one of the 
heirs had the possession and administration, and the question is, in 
what capacity did he conduct the sale? Did he act as the private 
agent of the other heirs, majors and minors, or did he follow the writ 
of sale in his fiduciary capacity ? 

To my mind it is very evident that his acts were administrative; he 
did not obey the orders of court, and his sureties are liable for the 
loss he has occasioned to the heirs. Perkins, Campbell & Co. v. H. B. 
Cenas, 15 An. 60; 16 La. 72; 6 La. 392; 5 La. 322; 11 La. 329; 19 
La. 462; 10 An. 668; C. C. 1140. The doctrine that a surety is 
released by an extension of time granted to the principal debtor with- 
out his consent, does not apply to the case of the sureties on the 
official bond of an administrator. 9 R. 276. 

For these reasons I feel it my duty to dissent in this case. 

Rehearing refused, 


40 
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No. 2381.—Scumipr & Ziecier v. Tue First NaTioNaL BANK OF 
SELMA 

A non-resident may appeal from a judgment renderel against him on attachment aay time 
within two years {rom the date thereof. 

The act of Congress, approved June 3, 1864, entitled “An Act to provide a national curreucy, 
secured by the pledge of United States bonds,” gives to the United States a first and 
paramount privilege upon all the assets of a banking association organized under the act, 
to reimburse to the United States the amount expende: in paying the circulating notes of 
such banking association. Therefore, the privilege given to an attaching creditor over the 
assets of the First National Bank of Selma must be postponed to that of the privilege of 
the United States where it is shown, as in this case, that the Louisiana National Bank, a 
debtor of the First National Bank of Selma, had notice of the claim of the United States 
on the assets of the First National Bank of Selma before the seizure by the creditors under 
the attachment. 


PPEAL from Seventh District Court, parish of Orleans. Collens, J. 
Budd & Grover, for plaintiffs and appelless. FE. Pearson, for 
defendant and appellant. 

TALIAFERRO, J. The plaintiffs being holders of two drafts or 
checks drawn upon the Louisiana National Bank by the First National 
Bank of Selma, in Alabama, and their payment being refused, brought 
suit in New Orleans against the Selma bank, proceeding by attach- 
ment and process of garnishment. The Louisiana National Bank 
answered, through its officers, that there were funds of the Selma bank 
in their custody, but that they had been notified by the Government 
prior to the notice scrved on them of scizure by the plaintiffs, that it 
claimed a lien upon all the assets in their hands belonging to the Selma 
bank, and ordered that they be held subject to the claim of the United 
States. Cadle, who had been appointed receiver of the First National 
Bank of Selma, appeared and filed an exception to the plaintiffs’ pro- 
ceeding, on the ground, that at the time of the institution of the 
plaintiffs’ suit and long prior thereto, the Selma bank was in liquida- 
tion; that he had been duly appointed receiver thereof, and that the 
court before which the plaintiffs brought their action is without 
jurisdiction. 

Acurator ad hoe was appointed, who subsequently filed an exception 
of similar import, and these exceptions being overruled, the curator 
answered by general denial. A judgment was rendered in favor of 
the plaintiffs with privilege upon the property attached. This judg- 
ment was signed in the lower court on the nineteenth of June, 1868. 
An execution was issued and the receiver came in as third opponent, 
claiming that he was entitled to be put into possession of all the assets 
of the Selma bank in controversy, in preference to any and every lien 
or privilege set up by Schmidt & Ziegler, averring his privilege to be 
established by the Currency Act of Congress, approved June 3, 1864; 
and that on or about the seventeenth of April, 1867, the First National 
Bank of Selma, having failed to redeem its notes as required by law, 
the Louisiana National Bank, the garnishee in this case, was duly 
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notified thereof, and that the Government of the United States had and 
claimed a lien upon all the assets of the Selma bank in possession of 
the Louisiana National Bank, and that it was ordered to hold all such 
funds and assets subject to the claim and lien of the United States. 

To this third opposition the plaintiff opposed the plea of res judicata, 
alleging that the same matters now set up in the opposition had been 
presented in this case by defendant before judgment rendered, and 
were decided by that judgment adversely to him. 

A judgment was rendered on this third opposition on the twenty- 
ninth June, 1869, by the judge of the Seventh District Court of New 
Orleans, the case having been transferred to that court from the Third 
District Court. 

The judgment was in favor of the plaintiffs, and the defendant, on 
the second of July, 1869, took an appeal from both judgments; the 
appeal being devolutive as to the judgment of nineteenth June, 1868, 
and suspensive as to that of second July, 1869. 

The plaintiff opposes prescription in bar of the opponent’s right to 
appeal from the judgment rendered on the nineteenth of June, 1868. 
This can not avail him; the opponent not being a resident of the 
State may appeal within two years. 

The plaintiff acquired no right as against the United States by 
attaching the assets of the Selma bank in the Louisiana National 
Bank, of New Orleans. 

It is expressly provided by the act of Congress, approved third of 
June, 1864, entitled ‘‘ An Act to provide a national currency secured 
by a pledge of United States bonds and to provide for the circulation 
and redemption thereof,” in regard to the associations for banking 
purposes authorized by that act, “that for any deficiency in the 
proceeds of the bonds pledged by such association when disposed of as 
hereinafter specified, to reimburse to the United States the amount so 
expended in paying the circulating notes of such associations, the 
United States shall have a first and paramount lien upon all the 
assets of the association, and such deficiency shall be made good out 
of such assets in preference to any and all other claims whatsoever, 
except the necessary costs and expenses of administering the same.” 
This law enacted in the public policy of the country by the Congress 
of the United States none can be presumed to be ignorant of. It is 
shown that previous to notice to the Louisiana National Bank of the 
plaintiffs’ seizure in its hands of the assets of the Selma bank, the 
Louisiana National Bank had been notified of the lien claimed by the 
Government upon these assets, and ordered to hold the same subject 
to the claim of the United States. 

The right of the receiver of the Selma bank to the possession and 
control of the assets in questidn, we think fally made out, and conclude 
that the judgment of the lower court is erroneous. 
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It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that there be judgment in favor of the defendant and oppo- 
nent, and that he, in his eapacity of receiver of the First National 
Bank of Selma, have and be put into possession and control of all the 
assets of the Selma bank in the Louisiana National Bank, of New 
Orleans, and which constitute the subject matter of this controversy. 
It is further ordered that the plaintiffs and appellees pay al! costs of 
this suit, 





— 
—- 
J 





No. 2335.—Succession or Susan Nitcu—Opposition to the Executor’s 
Account. 


Expenses incurred for materials furnished and labor performed, at the rcquest of the exccutor, 
for the preservation of the property of the succession, are properly chargeable to the estate, 
and are not prescribed by one year. The furnisher of materials, and labor done in repairs 
to the property of a succession, does not come under the class who are subject to the pre- 
seription of one year, as designated by article 3499 of the Civil Code. 

An account founded on an agreement between the testatrix and her agent that she should pay 
board to the agent with whom she was living, is chargeable to the estate, and is not pre- 
scribed by one year. 


roo from Second District Court of New Orleans. Duvigneaud, J. 
E. Bermudez, for plaintiff and appellant. A. N. Brickell, for 


defendant and appellee. 

TALIAFERRO, J. The opponent claims from the succession $1269, 
which he avers is the balance due by the succession on an account 
presented. This account is made up of various items, of which the 
principal one is the opponent’s charge of $900 and $176 80 interest on 
that sum, alleged to be for boarding, washing and lodging furnished 
Mrs. Nitch, the decedent, from January 15, 1863, to July 15, 1865. 
To all the items of the account the executor pleads the prescription of 
one and three years. To the items charged for material and labor 
furnished for repairs of property of the estate since the death of the 
testatrix, he excepts that, if due at all, they are due by the executor, 
in his individual name, and are not chargeable to the succession. The 
item $100 for expenses of the last illness was reduced to $53 50. With 
this exception the opponent’s account was sustained, and he had judg- 
ment for $1221 50. 

The executor appealed. 

The charges for materials furnished and labor performed, we think 
the succession properly liable. These expenses were incurred for the 
preservation of the property from decay, and enhanced the price 
realized by the sale of it. The benefits inured to all interested in the 
succession, as well creditors as legatees. The executor relies on the 
prescription of one year as barring the opponent’s claim for materials 
furnished and labor done in the repairs to the property, and refers to 
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article 3499. Among the various debts enumerated in that article, as 
prescribed by one year, is “that of workmen, laborers and servants, 
for the payment of their wages.” The opponent does not seem to us 
to come under the class here designated. He, it appears, was an agent 
of the estate and acted in these matters as an employer who contracted 
for the material and engaged the workmen who did the work, and 
made payment for all. On the part of the executor it is argued that 
the item for board is prescribed by one year, according to articles 3499 
and 3500 of the Code. The article 3499 declares the prescription of 
one year against the claims of “inn keepers and such others, on 
account of lodging and board which they furnish.” This prescription 
has been held to apply to claims for board in private houses where the 
proprietors or managers make it a business to furnish board at a fixed 
price. 2 An. 759; 3 An. 458; 5 An. 599. 

It appears that the opponent in this case is a housekeeper; that 
Mrs. Nitch was a widow, childless, advanced in age and in infirm 
health ; that she owned several houses and lots in New Orleans; that 
she was on terms of intimate friendship with the opponent and his 
family ; that she intrusted to him to a great extent the management of 
her property, the collection of rents due her, ete. It is shown that 
there was an agreement between the parties that the testatrix should 
pay board; a verbal agreement, it seems, had existed in relation to a 
sale of a portion of her property to the opponent, and that compensa- 
tion for board was to be deducted from the price to be given. This 
agreement was never carried out. It is not shown that the opponent 
ever had any other boarder, much less that he made a business of 
keeping a house for boarding persons, We can not, therefore, regard 
him as an innkeeper or as the keeper of a private boarding house, and, 
consequently, conclude that his claim is not subject to the prescription 
of article 3499. Neither does it seem barred by the prescription of 
three years. The opponent charges board for two years and a half, 
from fifteenth of January, 1863, to fifteenth of July, 1865. His 
opposition to the executor’s account was filed June 16, 1868. 

We see no error in the judgment. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs, 








No. 1951.—Merxer, Kyox & Co. v. Cummines, Brown & Co. 


If suit is brought by the holder of a protested draft against the drawer, as a member of the 
firm who are the drawees and acceptors, the fact that he is a member of such firm must be 
proved betore judgment can be rendered against him as such. 

The failure to give notice of tho non-payment by the acceptor of < draft will discharge the 
drawcz. e 


PPEAL from the Fourth District Court for the parish of Orleans. 

Théard, J. Thomas B. Hart, for plaintiffs and appetions. John H. 
New, for defendant and appellant. 

HowELt, J. Harry T. Hays has appealed from a judgment against 
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him, individually, and as a member of the commercial firm of Cum- 
mings, Brown & Co., on a draft drawn by him in favor of Daniel W. 
Adams on said firm, all of whom are alleged to be members of the firm. 

There is no evidence that Hays is a member of said firm, or that 
notice of the protest of said draft was served on him as drawer. 

The plaintiffs have, therefore, failed to make out their case against 
the appellant, who pleaded the general issue, 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment dismissing plaintiffs’ demand, as of non- 
suit, with costs in both courts. 








No. 2465.—Tue Stare or Lovistana, ex rel. A. Wi1Ltoz, v. 8. N. Bur- 
BANK, Treasurer Metropolitan Police Board. 

A mandamus can not issue toa public officer or a public body to compel the performance « f 
any act where they havea discretionary power. Nor will the writ issue to compel the 
treasurer of a corporation to pay a demand when there is no money in the treasury. 

A writ of mandamus can not issue against the same body to compel the performance of two 
separate and distinct acts, the one not depending upon or growing out of the other. In 
such a case separate and independent writs must issue. 

The Board of Metropolitan Police can not be compelled, by mandamus, issued at the request of 
a creditor, to receive an amount of funds alleged to be iu the hands of the State Treasurer 
to their credit, because they, (the board), have the discretionary power to receive or rcfuso 
to receive the funds. 

PPEAL from Fifth District Court, parish of Orleans. Leaumont, J. 

E. Filleul, for Board of Metropolitan Police, appellants. 2. Ber- 

mudez, for relator, appellee. J. Hawkins, for 8. N. Burbank, treasurer, 
appellee. 

LupDELInG, C. J. The relator represents that ‘he is the holder and 
owner of one hundred and thirty-two warrants issued by the chief 
clerk of the Board of the Metropolitan Police, (for the pay of the police 
organized under the provisions of an act entitled An Act to establish 
a Metropolitan Police District, etc.), on S. N. Burbank, the treasurer 
of said board, who has accepted the same for payment, forming, in the 
aggregate, a sum of nine thousand nine hundred and ninety-nine 
dollars and seventy-five cents, as appears by said warrants, which are 
themselves annexed as parts of this petition. * * That said warrants 
being due, petitioner has applied for payment of the same to said Bur- 
bank, who stated that he had no funds at the time to meet the same ; 
that the State Treasurer has in his possession, to the credit of said 
Burbank and board, the sum of seventy thousand dollars and upwards, 
which he has offered to transfer to said board and treasurer for 
the purpose of paying the warrants issued in conformity with said 
law, and now due and exigible, but that said board and its treasurer 
refuse, without cause, to receive said sum from said Treasurer, and it 
is their duty to do’; that petitioner has a right to compel said Burbank, 
treasurer, to receive from said State Treasurer said sum of seventy 
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thousand dollars and more, and to have the same applied to the pay- 
ment, by said Burbank, treasurer, of petitioner’s warrants, amounting 
to $9,999 75. Wherefore, petitioner, prays that a writ of mandamus 
issue herein commanding said Burbank, treasurer of said Board of 
Metropolitan Police to apply for and to receive from the State Treas 
urer the sum of seventy thousand dollars or more, and out of the same 
to pay petitioner the sum of $9,999 75, as first applicant for payment, 
or show cause to the contrary, on such day and hour as the court may 
fix ; that, in the meantime, said Burbank be prohibited from receiving 
and issuing the same to the injury of petitioner, and that after due 
proceedings said mandamus be made peremptory,” ete. 

The alternative writ was issued as prayed for. Subsequently a 
supplemental petition was filed alleging that the city of New Orleans 
had placed in the hands of the State Treasurer seventy thousand 
dollars and upwards to pay the police in said city; that the Board ot 
Metropolitan Police, has, without cause, refused to receive said sum 
from said State Treasurer and to apply the same to the payment of 
said city police, and that it still refuses to do so. He prays that said 
Metropolitan Police Board, through its president, Oscar J. Dunn, and 
its members, (naming them), be commanded, by mandamus, to receive 
said sum of money from the State Treasurer and to apply the same to 
the payment of petitioner’s warrants in preference to all other warrant 
holders, as first applicant, ete, 

An exception was filed, which we deem unnecesszry to notice. 

Burbank’s answer is simply a general denial. 

The answer of the Board of Metropolitan Police averred that the 
apportionment of expenses for the support of the Metropolitan police 
having been made by the board, the city of New Orleans was assessed 
at the sum of $805,635. The city offered to pay the said assessment to 
the State Treasurer, provided the board would, by resolution, authorize 
the treasurer to receive, at par value, city bonds bearing seven per 
cent. interest, which proposition the board refused to accept, on the 


ground that they had no authority, and for other reasons communicated 
to the State Treasurer on the seventeenth July, 1869. 

On the nineteenth of October the State Treasurer informed the board 
that he had received from the city $805,635 of the said bonds, and had 
sold them at a large discount for account of the Board of Metropolitan 
Police, and presented to them his account of said funds for their 
approval and acceptance. 

The board thus called upon to approve or disapprove an account, 
have exercised their discretionary power by refusing to approve said 
account, leaving the difficulty yet pending and unsettled between the 
State Treasurer and the board. N 

That by reason of these obstacles the money in the hands of the 
Treasurer of the State has not been transferred to the Metropolitan 
treasury, which is now empty. 
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That no mandamus can issue to public officers or public bodies to 
perform any act where they have a discretionary power. 

That, there being no money in their treasury, a mandamus to pay 
money would be a vain thing, and on that ground can not be granted. 

That a mandamus, commanding your respondents to receive the 
amount tendered by the State Treasurer, would be a command to the 
board to ratify the receipts, sale and discount of the city seven per 
cent. bonds (which is expressly forbidden by Act No. 49, 1869), and 
would involve the board in heavy responsibilities, and substitute the 
judgment of the court to the judgment of the board. 

That the mandamus should not issue, because the relator has not 
made any demand on the board, nor has he made any proffer of the 
warrants held by him, and that the acts to be performed are not 
specifically set forth, and accurately described. 

That they are distinct acts, not dependent the one upon the other, 
and can not be included in one mandamus; that one of the acts to be 
performed, to wit: to receive money from the State Treasurer, does 
not depend upon the will of your respondents, but upon the will of the 
State Treasurer, etc. 

That no mandamus can issue to the treasurer of the board, distinct 
from a mandamus addressed to the corporation—the treasurer being a 
subordinate, subject to the will of the governing body, etc. 

On the day fixed for trial, it appears, from the brief of the counsel 
for the Board of Metropolitan Police (but there is nothing in the record 
to show it), that the suit was discontinued, as against the Board of 
Metropolitan Police; and the following admissions were made by 
counsel for Burbank, to wit: 7 

‘That, since the institution of these proccedings, to wit, on Tuesday 
or Wednesday, Mr. Burbank has received from the State Treasurer 
$585,790 47, with $11,000 reserved for the payment of the Police Com- 
missioners. A suit was brought in the Sixth District Court, on the 
twenty-first of this month, by J. B. Howard, agent, for the sums 
following, to wit: Antoine Dubuclet, $490,000; Mr. J. Hernandez, 
$16,000; Mr. H. Newgass, $10,000; Octave Belot, $26,000; and sundry 
other persons, in which the mandamas was made peremptory. On the 
same day, a mandamus on S. N. Burbank was made peremptory, in 
favor of W. Pugh, for $37,538 07. On the same day, a like mandamus 
was made peremptory, in favor of Davidson & Hill, for $12,813 66, 
On the twenty-second day of October, Hughes & Dejean, represent- 
ing numerous policemen, obtained judgment against Burbank for 
$16,277 18. On Monday, the twenty-fiyth of October, 8. N. Burbank, 
treasurer, obtained a mandamus on Antoine Debuclet to pay over to 
him, as treasurer, $596,790 47, less $11,000, reserved for the commis- 
sioners. Mr. S. N. Burbank, treasurer, as he understands, has paid 


to Antoine Debuclet, as a citizen and holder of warrants, about 
$490,000.” 
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Upon this evidence, and the pleadings, the judge a quo made the 
mandamus peremptory against Burbank. 

It is lamentable to witness such flagrant abuse of legal remedies, 
and such shameful dereliction of official duties as are shown by this 
record, The answer filed by the Board of Metropolitan Police furnish 
good and sufficient reasons why the mandamus should not have been 
made peremptory. 

It is therefore ordered and adjudged that the judgment of the district 
court be reversed, and that the petitioner’s application be dismissed, 
with costs of both courts. 








No. 1829.—Cuartes Case, Receiver of the First National Bank of 
New Orleans, v. MANHEIM BERWIN. 


The act of Congress authorizing the controller of the currency to appoint a receiver to take 
charge of any bank or association that has failed to redeem its circulating notes, and is in 
defiult, with full power to collect ali debts due such bank or association, authorizes such 
receiver, when appointed, to sue for and stand in judgment in the courts of the country 
in all cases involving the collection of debts due such bank or association. 

Puroltestimony is not admissible to explain, contradict or vary a written contract of sale, nor 
can witnesses be heard to show what the understanding of the finance committee, the 
Common Council of the city of New Orleans, or the community in general, was, about tho 
meaning of an ordinance authorizing the sale of city property. 

Iuasaleof property by the city of New Orleans, authorized by ordinance of the Common 
Council, the city fixed the terms in so far as to require the purchaser to pay one-fifth of the 
amount bid in cash, at the time of sale, the balance to be pai in instailments to suit the 
purchaser, with mortgage retained on the property sold, until final payment, giving, how- 
ever, the purchaser the right of paying the whole amount in cash, and, in that event, the 
city was to take in payment her matured obligations at par. The purchaser declined to 
avail himself of this privilege of paying the entire indebtejness at the time of sale, but 
gave his note for the amount in dollars. Held—That not having paid the amount in city 
rotes at the time of sale, he could not now claim to discharge the note in any thing but 
lawful currency; that the right to pay in city notes was forfeited by his failure to avail him- 
self of the conditions prescribed. 


PPEAL from Fifth District Court, parish of Orleans. Leaumont, J. 
G. L. Bright and J. D. Rouse, for plaintiff and appellant. Z. Fil- 
leul, for defendant aud appellee. 

Lupe.inG, C.J. The plaintiff, alleging that he is the holder and 
owner of a negotiable note, secured by mortgage, executed by Man- 
heim Berwin, prays for judgment for the amount of the note, with 
interest and costs, and for a recognition of the vendor's privilege and 
mortgage. 

The defendant filed the following exceptions to this demand: 

First—The defendant denies specially that the plaintiff has been 
appointed by any legal and competent authority, receiver of the First. 
National Bank of New Orleans; defendant specially denies that the 
plaintiff has qualified or given bond, as required by the laws of the 
United States, to enter upon the duties of such an office. 

Second—Defendant further excepts on the ground that this is a suit 
in which the United States are interested, and are the real plaintiffs, 
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that the suit can not stand if not instituted in the name of the United 
States. 

Third—That the counsel who signed the plaintiff’s petition are not 
authorized to represent the United States ; that, by law, it is made the 
duty of the District Attorney of the United States to represent the 
Government in all civil suits, in which they are interested. The 
United States can not be represented by any private person, but must 
appear in court through their constituted organ. 

Fourth—And the respondent also claims oyer of the appointments 
and titles of the plaintiff to appear in this suit on behaf the United 
States. 

The appointment of Charles Case as receiver, by the controller of 
the currency, was filed in evidence. 

The statute of the United States, providing a national currency, 
directs that when the controller shall be satisfied that any association 
has refused to pay its circulating notes, and is in default, he may 
appomt a receiver, who, under the direction of the controller, shall 
take possession of the books, records and assets of every description, 
of such association, and collect all debts, dues and claims belonging to 
the association. Statutes at Large, 1864, 114, See. 50. The power to 
collect debts embraces the right to use all necessary means to attain 
the object of the agency. The exception was correctly overruled. 

The answer denies that the plaintiff is the holder of the note; he 
avers that it belongs to the city of New Orleans, and that it was given 
for the purchase of batture lots sold by the city to redeem city notes, 
and the condition of the sale was that the price might be paid in city 
notes; that the National Bank was well aware of this condition, and 
that he tendered payment in city notes. 

The defendant offered witnesses to prove that the understanding of 
the finance committee of the Common Council, and of the community 
in general, was that the city property for which the note was given, 
was sold for city notes. The plaintiff objected on the ground that 
parol evidence was not admissible to explain, contradict or vary the 
written act of sale. The objection was overruled, and a bill of excep- 
tions was taken to the ruling of the of district judge. The testimony 
should have been excluded. C. C. art. 2256. 

The ordinance authorizing the sale is in the record, and its meaning 
can not be explained by the understanding of individual members of 
the Council. It provides that the property shall be sold on the follow- 
ing terms: “ One-fifth cash, in matured and lawful obligations of the 
city, or in United States treasury notes, and the balance in equal install- 
ments, divided into coupons, if required, of one, two, three and four 
years’ credit, with special mortgage on the property sold ; said notes to 
bear interest at the rate of six per cent. per annum from date to matu- 
rity, and if not then paid, eight per centum thereafter until final pay- 
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ment, with privilege on the part of the purchaser to pay the whole or any 
part of their notes in cash.” 

The proces verbal of sale contains a repetition of the language used 
in the ordinance. The note is in the following words and figures: 


‘‘New ORLEANS, June 6, 1866. 
$2720.—One year after date I promise to pay to the order of myself 
twenty seven hundred and twenty dollars, value received, bearing 
interest at the rate of six per cent. per annum from date to maturity, 
and thereafter, if not paid then, eventual interest at the rate of 
eight per cent. per annum from maturity until paid. 
(Signed) ManueEm BERWIN. 

(Endorsed) Manheim Berwin. 

Ne varietur.—Secured by mortgage, by act passed before me this 
day, July 14, 1866, New Orleans. 

W. J. CasTEtL, Notary Public.” 

The ordinance required the purchaser to pay, at least, one-fifth of 
the price CASH, that is, at the time the sale was made. As to the remain- 
der of the price, he might divide it into installments payable in one, 
two, three or four years, at his option. He had the privilege to pay the 
whole, or any part over one-fifth, of the price, cash, that is, at the time 
of the sale. The cash payment could be made in the matured and 
lawful obligations of the city. 

The object of the ordinance is manifest; it was to give credit and 
value to tity notes, by causing a large portion of them to be with- 
drawn from circulation and canceled immediately. 

The purchaser did not avail himself of the “privilege” granted by 
the terms of the sale, of paying the whole amount of the price “‘ cash,” 
but he chose the alternative, and gave his note for “dollars,” which 
means lawful money. 

The evidence satisfies us that the note belongs to the First National 
Bank. The plaintiff is entitled to a judgment for the amount of the 
note, with interest and costs, in lawful money of the United States, 

It is therefore ordered that the judgment of the district court be 
reversed; and it is ordered that there be judgment in favor of the 
paintiff against the defendant, for the sum of two thousand seven 
hundred and twenty dollars, with six per cent. per annum interest 
from the sixth day of June, 1866, to the sixth day of June, 1867, and 
eight per cent. per annum from the sixth of June, 1867, till paid, and 
costs of both courts. It is further ordered that the vendor’s privilege 
and special mortgage retained on the property sold, be recognized and 
made executory. 

Rehearing refused. 


Justices Howell and Howe are recused in this case. 
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No. 1830.—Cuaries Case, Receiver of the First National Bank of 
New Orleans, v. H. F. StuRCKEN. 


PPEAL from Fifth District Court of New Orleans. Leaumoni, J. 
George L. Bright and J. D. Rouse, for plaintiff and appellant. 

Collens & Wooldridge, for defendant and appellee. 

LupeE.ine, C.J. This case is similar to the suit of Charles Case, 
Receiver, etc., v. Berwin. é 

For the reasons given in that case, it is ordered, adjudged and 
decreed that the judgment of the district court be avoided and 
reversed, and that the plaintiff have judgment against the defendant 
for the sum of nine hundred and sixty dollars, with six per centum 
per, annum interest, from the first of June, 1866, to the first day of 
June, 1867, and eight per centum per annum interest thereafter until 
paid, and the costs in both courts. It is further ordered that the 
vendor’s privilege and the special mortgage retained on the property 
p0ld be recognized and made executory. 


Justices Howell and Howe are recused in this case, 








No. 1831.—Caaries Case, Receiver of the First National Bank of 
New Orleans, v. H. F. Sturcken. 


PPEAL from Fifth District Court of New Orleans. Leaumont, J. 
George L. Bright and J. D. Rouse, for plaintiff and appellant, 
Collens & Wooldridge, for defendant and appellee. 

Lupetine, C. J. This suit is similar to the case of Charles Case, 
Receiver, ete., v. Berwin. 

For the reason given in that case, it is ordered and adjudged 
that the judgment of the district court be avoided, and that the 
plaintiff have judgment against the defendant for the sum of eight 
hundred and twenty dollars, with six per cent. per annum interest 
thereon, from the first day of June, 1866, to the first day of June, 
1867, and eight per cent. per annum interest thereafter till paid, and 
the costs in both courts. It is further ordered that the vendor's priv- 
ilege and special mortgage retained on the property sold be recognized 
and made executory. 


Justices Howell and Howe are recused in this case, 








No. 1832.—Cuartes Case, Receiver of the First National Bank of 
New Orleans, v. Joun Houtey. 


ves from Fifth District Court of New Orleans. Leaumont, J. 
G. L. Bright and J. D. Rouse, for plaintiff and appellant. Budd & 
Grover, for defendant and appellee. 
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LupEnine, C. J. This case presents the same questions decided in 
Charles Case, Receiver, ete., v. Berwin. For the reasons given in that 
case, the judgment of the district court in this case must be reversed. 
In this case the defendant called the city of New Orleans in warranty, 
There is no just ground for this call in warranty. 

It is therefore ordered that the judgment of the district court be 
avoided and feversed. It‘is further ordered that the plaintiff have 
judgment against the defendant for one thousand and ten dollars, with 
six per cent. per annum interest from the first of June, 1866, to the first 
of June, 1867, and eight per cent. per annum interest from the first of 
June, 1867, till paid, and the costs in both courts. It is further ordered 
that the vendor’s privilege and the special mortgage retained on the 
property sold be recognized and made executory. 


> ' 
Justices Howell and Howe are recused in this case. 





[ —~ 





No. 1977.—J. W. ZacHartie v. R. Sproure & Co. 


Jn a case where the United States military authorities took possession of leased property in the 
city of New Orleans, during the late war, it was held that the lessee was, from that date, 
absolved from all obligations to the lessor, on account of the lease; that, in a suit to enforce 
payment of the rent for the unexpired lease, by the lessor, if the lessee showed a termina- 
tion of the lease by the military authorities, he was discharged; that, in a case of this kind, 
the lessor could not invoke the maxim, contra non valentem, etc., to defeat the plea of pro- 
scription, even if this maxim could be applied in any case. 

PPEAL from the Fifth District Court of New Orleans. Leaumont, J. 
John Claiborne, for plaintiff and appellant. W. B. Koontz, for 
defendant and appellee. 

TALIAFERRO, J. On the fifteenth of May, 1858, the plaintiff and 
defendants entered into a contract of lease, whereby the latter leased 
certain store houses, in the city of New Orleans, for the term of five 
years, to commence on the first of November, 1858, and to end on the 
thirty-first of October, 1863. The lessees were to pay $4000 annually, 
in quarterly installments of $1000 each, for the payment of which they 
were to give notes on the first day of November of each year. 

In the month of April, 1863, the lessees vacated the premises, with 
the consent and under the direction of the United States military 
authorities, then in military occupancy of the city. 

It appears that the lessees paid to the military authorities, under a 
special military order, the rent from the first of November, 1862, to 
April, 1863, when they vacated the premises. It also appears that they 
had paid the rent which acgrued priédr to November, 1862, to the 
plaintiff, or his agent. 

The plaintiff brings suit for the last year’s rent—that is, for 1863— 
except the first quarter's rent, which he abandons. 


The defense is, the seizure of the property leased, by the United 
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States military authorities, and the prescription of three years. 

There was judgment in favor of defendants, and the plaintiff 
appeals. 

It is shown that, by the contract of lease, the last quarter’s rent fell 
due on the first of November, 1863, and that the citation in this suit 
was served on the second of April, 1867. Notes were not given for 
the rents due in 1863. ad 

The plaintiff invokes the maxim, contra non valentem agere non 
currit prescriptio. The plea will not avail him that the defendant was 
an absentee, It appears that Robert Sproule left New Orleans in 
April, 1863; that he was then owner of real estate here, and that he 
left.an agent to represent him; that he returned in 1864, and in 1865, 
and again in 1866, and has resided here ever since. The plaintiff, 
although absent himself, had, during this time, duly authorized attor- 
neys in fact in New Orleans. 

The plaintiff returned in July, 1865, and the defendant in August, 
1866. Prescription had not been acquired at that time, as to all the 
plaintiff’s claim. Even if the rule, contra non valentem, were admis- 
sible, the plaintiff would have no right to invoke it 

We think the decision of the lower court correct. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts 








No. 1930.—F rrepeRicK BAUER v. THE SUCCESSION OF JEAN E. MARTIN. 


If the record shows that the court below has erred in maintaining the plea of prescripticn, it 
will be reverse on appeal, and, if no other detense is set up, the Supreme Court will give 
judgment in conformity with the demand. 


PPEAL from Second District Court, parish of Orleans. Thomas, J. 
Whitaker & Rice, for plaintiff and appellant. Collens & Wool- 
dridge, for defendant and appellee. 

LupELING, C.J. This suit is based on two promissory notes, The 
defense is prescription. An examination of the record convinces us 
that the plea is untenable. 

It is therefore ordered and adjudged that the judgment of the 
district court be avoided, and that there be judgment against the 
defendant for the sum of six hundred dollars, with six per cent, per 
annum interest on three hundred dollars, from twenty-seventh July, 
1861 to twenty-seventh July, 1863, and at the rate of eight per cent. 
per annum thereafter till paid ; and six per centum per annum interest 
on three hundred dollars from-the twenty-seventh of July, 1861, to 
twenty-seventh July, 1862, and eight per centum per annum interest 
thereafter, subject to a credit of seventy-six dollars and seventy-five 
cents paid on the twenty-second day of March, 1867, and for costs of 
both ceurts, to be paid in due course of administration 





NEW ORLEANS, MAY, 1870. 


Elizabeth Murrison v. C. Seiler & Co. et al. 








No. 2343.—EvizaABeETH Murrison ¥. C. SEILER & Co. et al. 


A motion to dismiss an appeal comes too late, if not made within three days after the record is 
filed. 19 An. 276; 2 An. 138, 

The assignment by the husband of a judgment in his favor, to the wife in payment of her 
paraphernal claims against him, isa proper and legal transaction. And the fact that the 
amount of the judgment is far in excess of the amount of the wife’s claim is not sufficient, 
if the evidence shows that the real value of the judgment is not above that of the claim of 
the wife, to raise the presumption of fraud in the transaction, All transactions allowed by 
law, calculated to protect the interests of married women, are regarded in a favorable light 
by the courts of this state. 


PPEAL from Seventh District Court of New Orleans, Collens, J. 
Lacey & Butler, for plaintiff and appellant. EF. Howard McCaleb 
and Breaux & Fenner, for defendants and appellees. 

TALIAFERRO, J. There are several grounds on which the dismissal 
of the appeal taken in this case is asked, but the motion to dismiss, it 
appears, comes too late. The appeal was made returnable to this 
court on the first Monday of November, 1269. The transcript was 
filed on the twenty-fifth of October, 1869, and the motion to dismiss, 
on the eleventh of April, 1870—more than three days having, in the 
interim, elapsed. 7 N.S. 271; 2 An. 138; 19 An. 276. 

It is therefore ordered that the motion to dismiss be overruled. 


ON THE MERITS. 


The plaintiff, wife of J. B. Murrison, received, by a notarial act, a 
transfer from her husband of two judgments, which he had obtained 
against Ewing Chapman; and this assignment to the wife is declared 
to be to pay and reimburse her the sum of six thousand two hundred 
and one dollars, paraphernal funds of the wife, received by the hus- 
band and converted to his own use. One of these judgments, amount- 
ing to over $40,000, was seized under fieri facias as property of the 
husband by C. Seiler & Co., judgment creditors of J. B. Murrison, and 
defendants in this case. 

The plaintiff enjoined this proceeding, claiming ownership of the 
judgment by virtue of the transfer or dation en payement, made to her 
by her husband as a reinvestment of her paraphernal funds, received 
and used by him, as acknowledged in the act referred to. The defend- 
ants, in injunction, allege that the pretended sale or transfer of this 
judgment is a simulation and fraud on the part of the debtor who, as 
they aver, was in insolvent circumstances at the time of the transfer, 
having no other property besides the judgment sought to be screened 
from the reach of his creditors. They deny that the plaintiff had any 
just claim against her husband. The defendants had judgment in their 
favor in the court below, and the plaintiff appealed. The evidence 
places it beyond doubt that the claims of the wife, in this instance, are 
bona fide, and that her husband was really indebted to her for a large 
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amount of her separate funds, received and used by him. The 
judgment given to her in payment is for $40,000, an amount greatly 
' exceeding that for which he was indebted. But the evidence makes it 
pretty clear that it is really worth not more than the amount estab- 
lished to be owing to the wife by the husband. There has been no 
declared insolvency in the case of Murrison. He is shown to be in 
embarrassed circumstances, but that fact alone does not necessarily 
imply that there was a fraudulent intent in the matter of his assigning 
the judgment in question to his wife, in payment of a just debt. 
Transactions of this kind, where they are honestly entered into, have 
always been regarded in a favorable light by the courts of this State, 
as being in the protection of the interests of married women. C. C., 
article 2421; 16 L. 1; 5 An. 631; 7 An. 343; 12 An. 889. We think 
the judgment erroneous. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that there be judgment in favor of the plaintiff, that the 
injunction be perpetuated. The defendants and appellees paying all 
costs of suit. 

Rehearing refused. 








No. 1980.—E. MarQueze & Co. v. Bloom, Kaun & Co. 


The answer of the debtor to a clerk of the creditor, who presented a bill for payment, “that he 
will attend to it,” is not a suflicient acknowledgment to interrupt prescription, 


PPEAL from the Fourth District Court for the parish of Orleans. 

Théard, J. A. & M. Voorhies, tor plaintiffs and appellees. 2. W. 

Huntington, for Bloom, Kahn & Co., appellees. Race, Foster & E£. T. 
Merrick, for A. Levi, defendant and appellant. 

HowELt, J. The only question presented in this appeal is the inter- 
ruption of prescription. 

The whole of the evidence on this point isin the testimony of one of 
plaintiff’s clerks, in the following words: “In about 1863, in the 
spring, Mr. Levi was passing by the store, and Mr. Marqueze stopped 
him, and asked about payment of bill, and Mr. Levi stated that he 
would attend to it. That was all I heard.” 

This is not an acknowledgment of the creditor’s right, which, under 
article 3486, C. C., interrupts prescription. The statement that he 
would see about a bill, does not prove that plaintiffs had the right to 
demand payment of the bill, in suit, from the appellant, who made 
such a statement, or that the bill was correct, and the appellant bound 
to pay it. At most, it merely implies that he will inquire into its 
correctness, and his liability to pay. 

It is therefore ordered that the judgment against A. Levi, appellant, 
be reversed, and that there be judgment in his favor, with costs in both 
courts, 
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No. 2685.—A. Levi v. CorKERN AND Wire, Administrators. 


The allegation of ownership of promissory notes in favor of a commercial firm which has since 
been dissolved, by one of the partners, with a notarial transfer by the other partner, is a 
sufficient showing of ownership of the notes to entitle the holder to enforce their payment. 

In a suit against the coadministrators and a part of the heirs, designating them by name, to 
enforce payment of promissory notes, and to annul certain donations made to the heirs 
camed, in traud of their rights as creditors, where it is shown that the widow of the maker 
of the note is still living, and the debts of the creditors are community debts, the case will 
be remanded, with instructions to make the widow and all the heirs parties. 


PPEAL from the Sixth Judicial District, parish of St. Helena. 
alk Ellis, J. McVea & Hunter, for plaintiff and appellee. 7. C. Ellis 
and J. EH, Wilson, for defendants and appellants. 

TALIAFERRO, J. The plaintiff alleges that he is the owner and holder 
of five several promissory notes amounting to $6399 71, with interest, 
which notes were executed by the late Hezekiah Thompson, of St. 
Helena, payable to the order of A. Levi & Co., formerly a commercial 
firm, composed of petitioner and Edward Neuman, but now dissolved. 
He brings suit on these notes against the defendants individually, and 
as coadministrators of the estate of Hezekiah Thompson, and joins, 
with these, Adeline, Martha Ellen and Benjamin W. Thompson, heirs 
of the decedent, prays judgment against the representatives of the 
succession for the sum claimed, and that certain donations of rea! 
estate made by Hezekiah Thompson to the four heirs named in the 
petition be annulled as having been made in fraud of his rights, and 
that the property so donated be returned to the succession of Thomp- 
son and rendered liable to the payment of the petitioner’s debt ; there 
being, as he alleges, no other means out of which the debts of the 
estate can be paid. Letchford & Co., judgment creditors, intervened 
and joined the plaintiff, adopting his averments as to the fraudulent 
lonations charged by him, and praying that they be revoked. 

The coadministrators filed a general denial. They specially deny 
that the plaintiff is the owner, as he avers, of the obligations sued 
upon; that, if liable, at all, it is only for their virile shares; and, 
lastly, the prescription of one year is pleaded in bar of the revocation 
prayed for. : 

The judge a quo, deciding that the plaintiff had failed to establish 
his ownership of the notes, rendered judgment of nonsuit against him, 
and dismissed the intervention. 

The plaintiff and intervenor appealed, 

The plaintiff and Neuman, it is shown, composed the firm of A. 
Levi & Co. to whom the notes were made payable. The notarial act’ 
whereby Neuman transferred all his right and interest in the assets of 
the firm to A. Levi, seems to us a sufficient showing of ownership of 
the notes in plaintiff to enable him to enforce their payment. 

One of the defendants excepts, in her answer, that the widow of 
Hezekiah Thompson is living, and that there are other heirs of his, all 
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of whom have received money from his estate, and that the surviving 
widow in community, and the heirs not proceeded against in this 
action, should be made parties, for the reason that if these claims of 
plaintiff and intervenor are bona fide debts against the succession of 
Hezekiah Thompson, they are community debts, and the widow and 
all the heirs should contribute to their payment. The testimony show- 
that there are other heirs of the deccdent besides those against whom 
the suit is brought, and that each of them has received a thousand 
dollars out of their father’s succession. 

We think the case should be remanded in order that proper parties . 
may be made; and, to that end, it is ordered, adjudged and decreed 
that the judgment of the district court be annulled, avoided and 
reversed. It is further ordered that this suit be remanded to the court 
of the first instance to be proceeded with according to law, the defends 
ants and appellees paying costs of this appeal. 

Rehearing refused. 








No. 1936.—D. Connors, for the use, ete., v. CrTizENs’ MuTuAL 
INsuRANCE Company—G. W. Avery, Appellant. 

A statement of facts on which the case was tried in the court below, showing a less amount than 

five hundred dollars to be due, will not divest the appellate court of jurisdiction, if the 


pleadings on which the action is founded show an amount above five hundred dollars to be 
in dispute. 

The sheriff is authorized by law to pay his own costs and those of the clerk of the court who 

, issued the process out of the funds realized by the sale of property under a writ of fieri 

Jacias, and the debtor can only claim the surplus after such costs are paid. 

A rule against the sheriff to pay over certain amounts in his hands, realized from the sale of 
property under seizure, will be discharged if the evidence does not show the amount he is 
entitled to retain for costs, 


PPEAL from Fourth District Court, parish of Orleans. Théard, J. 
Hays & New, for G. W. Avery, appellant. A. Robert and G. 
Schmidt, for liquidating commissioner, appellee. 

Howe tt, J. H. Bezou, commissioner, took a rule on G. W. Avery, 
late sheriff, to show cause why he should not pay over the sum of 
seven hundred and two dollars and twenty-five cents, proceeds of 
certain property belonging to the Citizens’ Mutual Insurance Company, 
and sold by said sheriff, and which he refuses to account for to the 
mover representing said company. 

The rule was made absolute so far as to order the ex-sheriff to pay 
three hundred and eighty-three dollars and twenty-five cents, the 
amount of proceeds remaining in his hands after paying the landlord’s 
claim ; and he appealed. 
~ No answer to the rule was filed, but it seems to have been tried on 
the following statement of facts, comprising all the evidence adduced, 
to wit: 
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“It is agreed by counsel, on the trial of this rule, that the sheriff 
received ($702 25) seven hundred and two dollars and twenty-five 
cents, less (318 96) three hundred and eighteen dollars and ninety-six 
cents retained by the landlord under his lien, and the remainder is 
held by the sheriff for costs incurred in this suit for keeping, advertis- 
ing and other charges.” 

It is eontended by the appellee that this court is without jurisdiction, 
because the amount in dispute, as shown by the statement of facts, is 
less than five hundred dollars, and he refers us to the case of Munici- 
pality v. Corning, 4 An. 407, to support his position. 

In that case, two defendants were sued for four hundred dollars, as a 
tax imposed on their calling. They admitted their liability for two 
hundred dollars, which they deposited in court. Plaintiff took judg- 
ment for that amount, reserving its right to the balance, upon which 
there was a trial and judgment rendered for plaintiff. 

In this case, the demand is for seven hundred and two dollars and 
twenty-five cents, and the evidence shows how the demand is met, 
viz: that the landlord’s claim absorbed three hundred and eighteen 
dollars and ninety-six cents of the pro¢eeds claimed as being in the 
sheriff’s hands, and that the balance was‘held by the sheriff for costs 
incurred in the case. This result was attained, not by reducing the 
demand by pleading, but by proof administered. It was a matter of 
evidence, not of pleading, and under the pleadings, so far as they 
appear in the record, the matter in dispute was over five hundred 
dollars. 

Upon the merits : There being proof that costs were incurred in the 
suit, a portion of the record of which only is before us, and there being 
no proof or dispute as to the amount of the costs for which the money 
was held by the ex-sheriff, the rule should have been dismissed. The 
fact is shown that costs were due, and the sheriff is, by law and the 
writ under which he sells, authorized to pay his own and the clerk’s 
costs out of the proceeds of the property sold by him. It is only the 
surplus, after the suing creditor and the costs are paid, that the debtor 
can recover. C. P. 704. 

We are not enabled, in this proceeding, to determine whether or not 
the sum retained more than covers the costs which bear a privilege on 
the property sold. C. C. 8219—23. It does not appear that there are 
other claims of equal dignity with that of the sheriff's, and that tliere 
is no other property out which they can be paid. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the rule herein be dismissed, without prejudice to the rights 
of the parties.. Appellee to pay costs in both courts. 

Rehearing refused. 
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No. 2722.—Succrssion or Mrs. Exiza B. HARDEstTyY. 


An opposition to a tableau of an executor comes too late, if it is not_filed, nor offered to bo 
filed, until after the case has been tried and submitted, and taken under advisement by tho 
judge. In such a case the opposition should not be filed. 

A bequest ina will to a religious corporation falls, if the legatee is not capacitated to take, atthe 
acath of the testator. 

In this case the legatee was a religious body, known as the Baptist Church of Clinton, not 
incorporated at the death of the testator. Held—That the legatec not being incorporated at 
the death of the testator was not capacitated to receive the legacy, and the subsequent 
incorporation of the church, designated in the will as the legatee, would not enable it to 
take, because the dispositions of the will must take effect in presenti. <= 
PPEAL from the Parish Court of East Feliciana. Boedicker, Parish 

Judge. F. Hardesty and Cross & Hardee, for legatees. J. G. Kil- 
bourne, for exeeutor, appellants. JfcVea & Hunter, for appellees. 

Luverne, C.J. On the fourteenth day of May, 1868, the executor 
of the last will of Mrs. Eliza B. Hardesty filed an account and tableau 
of distribution, wherein he proposed to distribute the amounts 
eollected among the heirs of the deceased. 

This account and tableau was duly advertised from the twenty-first 
of May, 1868. The Baptist Church of Clinton, and the St. Andrew’s 
Church, legatees under the will, acknowledged service of the account 
and petition, praying for the homologation thereof. 

On the fifth of June, 1868, the Baptist Church of Clinton filed an 
opposition to the account and tableau, claiming a legacy of two 
thousand dollars, and to he paid by preference over the heirs and uni- 
versal legatees. 

On the twelfth of December, 1868, the heirs and universal legatees 
filed-their-answer to the opposition of the Baptist -Church of Clinton. 
They represent that the disposition of the will, in favor of the Baptist 
Church of Clinton, is null and void, because, at the time of the death 
of the testatrix, there was no corporation bearing thatname, or having 
any legal existence, which had the capacity to take. 

The heirs subsequently filed an amended answer to the opposition, 
which we deem unnecessary to notice. In January, 1869, the case 
was taken up for trial, the evidence was adduced,,the arguments were 
made, and the case was taken under advisement by the judge. . On the 
fifteenth of March, 1869, the St. Andrew’s Church, offered to file an 
opposition to the account and tableau of the executor; to this, objec- 
tion was made on the ground that it came too late. The objection was 
overruled and the opposition was permitted to be filed. We think the 
judge a quo erred. It is true, as a general rule, that ‘‘ when an act is 
to be done within a given time, it may be done afterwards, if nothing 
occurs to prevent it. Thus, if a judgment by default has not been 
taken, an answer may be put into the merits, although more than ten 
days have elapsed from the service of citation. 7 La.344. But in this 
case something had occurred to prevent it. The case had been argued 
and submitted for decision nearly two months before the offer to file 
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the opposition was made. Sec 14 La. 240, Long et al. v. Their 
_ Creditors; 3 An. 383, Succession of McCarty; C. P. 1004; 4 La. 300; 
9 La. 48, 59. 

The opposition of the St. Andrew’s Church should not have been 
permitted to be filed. 

Had the Baptist Church of Clinton the capacity to receive at the 
opening of succession of the testatrix? 

The evidence in the record proves conclusively that it had not. 

The testatrix died on the thirteenth day of January, 1866. A num- 
ber of individuals had associated themselves together, under the name 
of the Baptist Church of Clinton; and they had a house in which they 
worshipped, in the town of Clinton, but they were not incorporated 
until after the death of the testatrix. It is clear the association had 
not the legal capacity to receive on the opening of the succession. C. 
C, 1459; 19 La. 528; 3 An. 494. 

Nor can the individuals, who composed the association at the death 
of the testatrix, take the legacy. No private advantage was intended 
for them. Besides, no one but the Baptist Church is claiming the 
bequest. 

Did the subsequent incorporation of the association give it the 
capacity to receive the legacy? We believe it did not. The legacy 
was madeinprasenti. If the legatee had not the capacity to take when 
the succession was opened, the property, by law, was transmitted to 
the heirs; and the subsequent incorporation of the society could not 
divest their rights. See succession of Franklin, 7 An. 414; 4 Wheaton 
28. Baptist Association v. Hart’s Executors. 

It is therefore ordered and adjudged that the judgment of the 
court a qua be amended by rejecting the demand of the Baptist Church 
of Clinton, and dismissing the opposition of the St. Andrew’s Church, 
at their costs; and that in other particulars the judgment be affirmed. 
It is further ordered that the appellees pay the costs of this appeal. 

Rchear‘ng refused. 








No. 1828.—Cuartes Case, Receiver of tho First National Bank of 
New Orleans, v. JOHN HuRxEy. 


If the amount involved is under five hundred dollars, the appeal will be dismissed for want of 
jurisdiction. Constitution, art. 74. 


PPEAL from Fifth District Court, parish of Orleans. Leaumont, J. 
J. D. Rouse and G. L. Bright, for plaintiff and appellant. Budd 
& Grover, for defendant and appellee. 

LupetinG, C.J. We are bound to notice that this court is without. 
jurisdiction in this case, the amount in dispute being less than five 
hundred dollars. 

It is therefore ordered that the appeal be dismissed, at the costs of 
the appellant. 


Justices Howell and Howe are recused in this case. 





SUPREME COURT OF LOUISIANA, 


Edwards v. Prather et al. 








No. 1915.—Danriet Epwarps v. James G. Pratuer et al, 


The bonding of property under seizure, in order to regain the possession thereof, is no bar to 


subsequent proceedings to set aside the writ of attachment, and release the surety on the 
bond. 


The surety on a bond of release of property attached may, before making any payment, bring 
suit against the debtor to indemnify him for the liability incurted in aignng the bond. 
But to enable him to sustain such an action he must bring himself within the requirements 
of the law conferring the right to demand indemn.ty, viz; 1. When there exists a lawsuit 
against him for payment. 2. When the debtor has become bankrupt. 3. When the debtor 
was bound to discharge him within a giventime. 4. When the debt has become due by the 
expiration of the time for which it was contracted, cto. C. C. 3026, 

PPEAL from Fourth District Court of New Orleans. Théard, J. 
Maurice Grivot, for plaintiff and appellant. ace, Foster & EH. T. 

Merrick, for defendants and appe!lees. 

TALIAFERRO, J. The plaintiff sues the defendants to compel them 
to indemnify him against a liability incurred at their instance, and on 
their behalf, in becoming their surety on a forthcoming bond to release 
their steamboat, the Bart Able, which had been seized under attach- 
ment by a creditor of the owners. He avers that he was induced to 
sign the bond at the solicitation of one of the defendants, acting for 
himself and as agent of the others who are non-residents, by the 
assurance that his liability would exist only for a short time, as the 
attachment would soon be set aside by judicial decree, and the bond 
canceled, But to his great annoyance he finds that the result is qnite 
different from what he was induced to believe when he became surety 
for the defendants, as the court maintained the writ. He avers having 
made frequent amicable demands of the defendants to indemnify and 
hold him harmless in the premises, but without effect. That he is’ 
informed, and verily believes, that most of the defendants are insolvent, 
and that he is in danger of having to pay the whole amount of the 
bond, which is $1300. He proceeded by process of attachment, by 
virtue of which the same steamer was seized. He prays judgment in 
solido against the defendants for $1300, or give him good and sufficient 
security to indemnify him against his aforesaid liability. 

The seizure was released by the defendants, who executed a bond for 
that purpose, and they proceeded by rule against the plaintiff to show 
cause why the order taken by him for the attachment should not be 
rescinded and annulled on several grounds, to wit: 

First—That upon the face of the petition and affidavit, the plaintiff 
is not entitled to the process. 

Second—That plaintiff could not proceed by attachment, as Harri- 
son, one of the defendants, and part owner of the steamer, is resident 
of the city of New Orleans, which is the home port of the steamboat, 
which runs wholly within the State. 

Third—The attachment bond is insufficient. Neither is the affidavit 
_ sufficient to warrant an attachment; and lastly, that from the allega- 
tions of the petition the defendants are not indebted to the plaintiff. 
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The plaintiff excepted to the rule, on the ground that the defendants, 
having entered into bond to release the seizure, thereby admitted its 
validity, and could not move to set the attachment aside. This excep- 
tion was overruled, and the attachment rescinded and annulled as 
having been improvidently granted. The plaintiff having ineffectually 
endeavored to obtain a new trial, took this appeal. We think the 
exception taken by the plaintiff to the rule to rescind the order of 
attachment not maintainable. It has been frequently decided by this 
court that the bonding of property in order to regain possession of it, 
is no bar to subsequent proceedings to set aside the attachment, and 
release the surety on the bond. 1 Martin 194; 14 La. 82; 2 An. 154; 
13 An. 549. The plaintiff relies upon article 3026 of the Civil Code to 
sustain his claim against the defendants to indemnity. That article 
provides that ‘‘a security may even, before making any payment, 
bring a suit against the debtor to be indemnified by him: 

‘¢ First-—When there exists a lawsuit against him for payment. 

“ Second—W hen the debtor has become a bankrupt, or is in a state of 
insolvency. 

‘* Third—When the debtor was bound to discharge him within a cer- 
tain time. 

* Fourth—When the debt has been due by the expiration of the term 
for which it was contracted. 

“« Fifth—At the expiration of ten years, when the principal obligation 
is of a nature to last a longer time, unless the principal obligation, 
such as that of guardianship, be of a nature not to be extinguished 
before a determitiate time.” 

The plaintiff does not seem to have brought himself within the 
provisions of this article. He has not been sued on the obligation he 
entered inate with the defendants. No specific time was fixed for his 
discharge. The promise made to him that the attachment of the 
defendants’ property, for the release of which he joined them in the 
release bond, was to be of short duration, was too indefinite to be 
considered a fixed certain time at which he was to be discharged from 
liability. It isnot shown that the defendants had become bankrupts, 
or that they were in a state of insolvency. True, the plaintiff states 
his belief, and fears that the non-resident defendants are hopelessly 
insolvent; but he expresses no such fear or doubt in regard to the 
other defendant, who resides in the city, and is part owner of the 
steamer attached. The term at which’the obligation is to expire has 
not arrived, : 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts, 
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No. 2647.—Witu1AmM GEGAN v. Mrs. B. S. Bowman et al. 


The renunciation by the wife, ina mortgage given by her husband, does not transfer to the 
mortgagee her rights of mortgage, but only transfers to him the rank to which her mort- 
gage on the property of her husband was entitled at the time. 

The renunciation in an act of mortgage by the wife ceases to be evidence against her, if the 
mortgage is not reinscribed within ten years. Therefore, where a mortgage was given 
by the husband, with a renunciation of the wife, and afterwards a second mortgage was 
given without the renunciation of the wife, and the first mortgagee failed to have his mort- 
gage reinscribed within ten years, the mortgage ot the wife, being relieved from the effect 
of her renunciation, by the failure to reinscribe, will take rank over the second mortgage, 
and the first mortgage, having lost its rank by failure to reinscribe, the second will take 
rank over it. 

The reinscription of a mortgage after the lapse of ten years, only entitles it to rank as a -mort- 
gage from the date of such reinscription, And, where the wife has renounced, her consent 
must be given to the reinscription, otherwise it will be inoperative as against her. 


PPEAL from the District Court, parish of Tensas. Hough, J. H. 
B. Shaw and Mayo & Spencer, for plaintiff and appellant. Julius 
Aroni and Farrar & Reeves, for defendants and appellees. 

Howe tt, J. This is an action to fix the rank of mortgages. 

On the second of February, 1855, Elam Bowman executed a mort- 
gage in favor of Stephen Duncan, on 3400 acres of land in the parish 
of Tensas, to secure the sum of $45,000, and Mrs. Bowman intervened 
in the act, and made the usual renunciation of a wife’s mortgage rights 
in favor of said Duncan, binding herself and her heirs at all times to 
recognize and sustain the validity of her renunciation. This act of 
mortgage was inscribed on the next day, and reinscribed on the thir- 
teenth of September, 1865. On the tenth of January, 1861, Bowman 
executed another mortgage, on 1920 acres of said land, in favor of 
William M. Shaw, tutor of William Gegan, the plaintiff, in which Mrs. 
Bowman did not renounce. This act was duly inscribed on the same 
day. 

On the eighteenth of May, 1866, Mrs. Bowman obtained a judgment 
against her husband for $13,278 42, and interest, with a legal and 
tacit mortgage on all his property, to take effect for $9325 frem the 
years 1840 and 1845, and for $3953 42 from January 1, 1862. 

From the judgment fixing the relative rank of those three mortgages, 
all the parties have appealed. ' 

The first question to be settled is, the effect upon Mrs. Bowman’s 
mortgage rights by the failure of Duncan, within ten years, to rein- 
scribe his mortgage, in which she made a renunciation in his favor. 

By this renunciation she did not transfer to him her rights of mort- 
gage, but simply yielded to him the rank to which, at the time, her 
mortgage was entitled. 12 An. 778. Her mortgage was an’ accessory 
to the principal obligation, existing in her favor, on the part of her 
husband, and could not be transferred: separately from the prineipal 
obligation. The law of 1835 (p. 153) authorized her to make this 
waiver or postponement, but it was made with reference to the exist- 
ing law of registry, which became a part of the contract, and its 
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continuing effect depended upon Duncan’s preserving his rights under 
the law, as to all parties who might have interests conflicting with or 
affected by her rights. 

Now, when the inscription of his mortgage expired by the lapse of 
time, the effect of the inscription, that is the evidence of the mort- 
gage, ceased not only as to third persons, but the parties to the act. 
C. C. 3333. Admitting Mrs. Bowman to have been a party to the act, 
at the end of ten years it ceased to be evidence against her of a 
mortgage upon her husband’s property, and all mortgages then having 
legal existence and vitality upon that property, assumed their position 
the same as if Duncan's mortgage had never been created. Conse- 
quently, Mrs. Bowman’s mortgage resumed its legal foree and rank, 
and the subsequent reinscription of Duncan’s mortgage acquired or 
operated no greater effect than a new contract of mortgage made 
between the parties on that day. 2 An. 100; 21 An. 204. To have 
any effect against her in displacing her mortgage rights, then existing 
in full force, her consent was necessary. We know of no law which 
implies her consent to a renunciation by the reinscription of the mort- 
gage given by the husband. Laws relating to the contracts of married 
women are strictly construed. The position and relation of her rights, 
as to her husband and third persons, had materially changed, and it 
is not certain that she would have renewed her agreement with Dun- 
can, a8 she might thereby have complicated her rights as to the Gegan 
mortgage, in favor of which she did not renounce, and which then 
had priority over Duncan’s mortgage. 

In this view of the case, which, in our opinion, is based on correct 
principles of law, all difficulty in settling the respective rights of the 
mortgagees disappears. 

Mrs. Bowman holds the first mortgage for $9325 on all the property 
of her husband, and for the whole of her judgment ($13,278 42, with 
interest as allowed,) on the 1480 acres not subject to Gegan's mort- 
gage. Gegan has the second mortgage on the 1920 acres described in 
his act, and Duncan comes last, as his mortgage takes effect only from 
the day of its reinscription. It follows that, if the 1420 acres will pay 
Mrs. Bewman’s mortgage, she will take none of the proceeds of the 
iand mortgaged to Gegan; but if not, she can claim no part of the 
£3053 42 until Gegan is paid. And if there is any surplus after 
paying the said two sums to Mrs. Bowman, and tliat due Gegan, it 
will go te Duncan. As the record shows that the land was not so.d at 
the date of the appeai, the cause must be remanded for distribution. . 

It is therefore ordered that the judgment appealed from be reversed, 
and this cause remanded to tke lower court to be proceeded in accord- 
ing to the foregoing views, and according to law; costs of appeal to 
be paid by Duncan, and those of the lower court to abide the final 
decision. 
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Salbadore v. Crescent Mutual Insurance Company et al. 








No. 1543.—Gustrave SALsapore v. Crescent MutTuaL INSURANCE 
Company et al. 


A resolution of the Board of Underwriters of the city of New Orleans, authorizing a reward to 
be paid by the insurance companies for the apprehension, with sufficient evidence to convict 
any person guilty of the crime of arson, can not be explained or interpreted by parol 
testimony, nor is the testimony of the president of the Board of Underwriters admissible 
for that purpose. 

The several fire insurance companies of the city, by resolution of the Board of Underwriters, 
instructed John Youenes, fire warden, to make a searching investigation into the cause and 
origin of all fires which occur in buildings, stocks of merchandise, or on board of any 
vessels, while lying in this port, insured by any insurance compauy in the city of New 
Orleans, and to offer a reward of five thousand dollars tor the conviction of any person or 
persons found guilty of participation in any such fire. 

John Youenes, in conformity to this authority, offered a reward of five thousand dollars, to be 
Faid to any person or persons who will procure such testimony as wili convict, in the 
criminal court of this State, any person who may be guilty of the crime of incendiarism, 
Two criminals, Rose and Abrahams, were imprisoned for the crime of arson before tho 
publication of this reward was made, After it was made, and before the trial in the 
criminal court, the plaintiff in this suit procured such testimony as led to their coaviction. 
He now seeks t> enforce payment of the reward. The insurance companies resist the 
demand, on the ground that the reward was only intended to cover, and did only cover, 
such crimes as might be committed after its publication, and did not apply to crimes that 
had been committed before the reward was made. Held—That, by a fair interpretation of 
the meaning of the language used in the resolution and the notice given by Youenes, the 
reward was demandable on producing the necessary evidence to convict, whether the crime 
had been committed before or after the publication; that the terms of the obligation clearly 
show the object of the company to be to aid in the punishment of crime, and the protection 
of themselves and the public against criminals of this character, and net merely as a 
warning to deter parties from committing incendiary crimes. 


To enable a defendant to avail himself of the benefit of a transfer of a litigious right by paying 
to the transferree only the amount which he paid for the claim, with interest, he must accept 
the validity of the claim. He can not contest the claim, and, after being defeated, urge 
against the transferree the litigious character ot his title. 


PPEAL from Sixth District Court of New Orleans. Duplantier, J. 
F. Fuselier, M. A. Dooley, 8. Belden, J. Michel and T. Drouett, for 
plaintiff and appellee. MM. M. Cohen, for defendants and appellants. 

TALIAFERRO, J. In December, 1866, a number of the insurance 
companies of New Orleans, through their joint’ agency, designated as 
‘“‘The Board of Underwriters of New Orleans,” caused to be published 
in the newspapers of the city the following advertisement: 

“Five THousanp DoLttars Rewarp—New Orleans Board of Under- 
writers, December 20, 1866.—Whereas, The unusual frequency of fires 
during the last five months, both in town and country, resulting in the 
destruction of an enormous amount of property and serious loss of 
life, and greatly endangering the persons and property of the citizens 
at large, prove incontestably that the said fires are, for the most part, 
willful and criminal acts of badly disposed persons, 

‘Be it, therefore, resolved, That Captain Youenes, the fire warden 
of this board, be instructed by the chairman of the fire committee to 
institute before the proper legal tribunal the most thorough and 
searching investigations into the cause and origin of all fires which 
occur in buildings, stock of merchandise, or on board vessels, while 
lying in this port, insured by any insurance company of this city, and, 
furthermore, that he be authorized to offer a reward of five thousand 
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dollars for the conviction of any person or persons found guilty of 
participation in any such fires. 

“ Be it further resolved, That the foregoing preamble and resolutions 
be published by the secretary of this board in four of the daily papers 
of this city for one month. 

‘* By order of the board. CHARLES BRIGGS, 

“Chairman of the Fire Committee. 
. ** Attest : 
“James H. WHeEEtER, Secretary.” 

‘In conformity with, and by authority of the foregoing resolutions, 
I hereby offer a reward of five thousand dollars, to be paid to any 
person or persons who will furnish such testimony as will convict, in 
the eriminal court of this State, any person or persons who may bo 
guilty of any participation in the crime of incendiarism. 

dec23 lm 2dp — “JOHN YOUENES, Fire Warden.” 

The plaintiff brings suit against the various insurance companies, 
sixteen in all, designating each by its title, (among them the one 
named in the title of this suit,) for this reward of five thousand 
dollars, alleging that by his efforts and through his instrumentality 
he had caused to be arrested, tried and convicted two incendiaries, 
named Rose and Abrahams, found guilty of the crime of arson, in 
setting on fire a dwelling house on Canal street, in New Orleans; that 
he had claimed from defendants the reward proposed by them, but 
that defendants refused to bestow it. 

The answer is a general denial. The defendants resist the claim on 
the ground that the proffered reward related to acts of incendiarism 
posterior to the date of the public notice and not to acts of that kind 
anterior to that time; that, as the fire caused by the criminal act of 
Rose and Abrahams occurred in August, 1866, several months previous 
to the reward offered, defendants were under no obligation to pay the 
plaintiff's demand. As the interpretation to be given to the publica- 
tion of defendants is to have an important bearing in determining this 
case, we shall, before examining the facts, consider the question as to 
its purport. And here it will be proper, first, to dispose of a bill of 
exceptions taken by defendants to the refusal of the lower court to 
admit the testimony of the president of the Board of Underwriters, 
which was offered to prove the object and intention of the board in 
authorizing the reward. 

The evidence was properly rejected. The acts should speak for 
themselves. It was not for the defendants, after having ushered forth 
to the world a formal official document, to defeat rights acquired under 
its conditions by explaining away its meaning by parol proof. Tho 
facts seem to be that the incendiaries were arrested in August, 1866, 
but not tried and convicted until January, 1867, about a month sub- 
sequent to the issuing of the reward offered by defendants. 
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The verbal criticism resorted to by defendants to show that the 
terms in which their publication is couched, and the words and 
expressions employed, indicate their intention to have been to bestow 
rewards only for the conviction of persons who should, subsequently 
‘to. the date of their publication, be guilty of acts of incendiarism, 
signally fails in our opinion to effect that purpose. The reward is 
offered “to any person who will furnish such testimony as will 
convict, in the criminal court of this State, any person or persons 
who may be guilty,” ete. This expression “may be guilty” certainly 
can be applied to those who were guilty at the time the reward was 
announced as well as to those who might become guilty afterwards, 
But give the expressions the meaning contended for by the defendants 
and we do not see that it benefits them. At the time the reward was 
offered, December 23, Rose and Abrahams were imprisoned on the 
charge of having set fire to a dwelling house on Canal street in the 
month of August previous. They were convicted about a month 
afterwards. They committed the act in August, 1866, but were not 
found guilty until January, 1867. If the words *“‘ who may be guilty” 
are taken to mean those who may hereafter be guilty, or may here- 
after be found guilty, in the sense contended for by defendanis, the 
plaintiff’s position is equally covered. No condition is stated, in the 
publication, in regard to the time of the commission of the crime; it 
treats only of conviction and the testimony to effect that objeet. It is 
insisted, however, that the reward was not intended for the conviction 
of the offenders who were arrested in August, i866. We find no word 
in the entire instrument that sustains this position. The object of the 
defendants was plainly to procure conviction and punishment of 
persons guilty of the terrible crime of arson, to have the salutary effect 
contemplated by the infliction of punishment, that of deterring others 
from the commission of the same crime. Would not the conviction 
and punishment of an offender in January, 1867, for arson, the offense 
having been committed before the reward was offered, be just as 
salutary as if the crime had been committed after the reward was 
proposed ? 

We think a fair interpretation of the instrument, in its entirety, is 
against the view set up by the defendants. If there were ambiguity 
existing, the act would be rather construed againsts the defendants, 
C. C. article 1953, 

Several witnesses were examined in regard to the agency of the 
plaintiff, and his efficiency in bringing the offenders to trial, and 
securing their conviction. The evidence is, to some extent, conflicting 
and contradictory. Three of the witnesses were jurors on the trial of 
the parties convicted. One of them, Copes, testified that the jury did 
not attach much cousequence to what the plaintiff, as a witness against 
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the accused, said. The testimony of this witness appears to be some- 
what erratic. Nelson and Nick, who were also jurymen, say that the 
plaintiff’s testimony was very important to the State, particularly in 
regard to Rose. Nick says the jury thought plaintiff the most 
important witness in the case, and by whose testimony, chiefly, the 
accused were convicted. 

Ganaeheau, secretary of one of the companies, made an affidavit 
for the arrest of the accused, founded upon the statements of several 
persons, the plaintiff among them. Says his affidavit was made previ- 
ous to that of the plaintiff’s, and that before his own affidavit was 
made, Rose was arrested, 

It appears that the affidavit of the plaintiff was the one upon which 
the legal investigation was carried on. It has upon the indorsement of 
the recorder, There were, perhaps, several affidavits made for the 
arrest of the accused persons. 

To go further into the details of these parts of the evidence, which 
seem at variance, we deem unnecessary. We are satisfied that the 
record shows the plaintiff to have been an active and very efficient 
agent in the prosecution and conviction of the offenders. He testified 
himself, and procured the attendance of another witness, Power, on 
the part of the State. This witness testified to important facts on the 
trial of Rose and Abrahams. 

Drouett, a witness in the case under consideration, says that it was 
only by the evidence of tle plaintift that Rose was identified as the 
man who was seen running out of the store at the time the fire 
oceurred. 

Upon the whole, we have no doubt tho judgment of the court a qua 
was correctly rendered. 

It has been shown to this court that, during the pendency of this 
appeal, the judgment of the lower court has been transferred by tho 
plaintiff, with subrogation of his rights in the same, to a third party ; 
and that the defendants hold this transfer to be the sale of a litigious 
right, and, in the event of the confirmation of the judgment of the 
lower court, they claim the benefit of the law in such cases, of being 
required to pay only such sum, and interest, as the transferree paid for 
the judgment. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts, subject to such 
modifications, if any, as the district court may, upon sufficient evidence, 
find it proper to make, on the ground of the transfer of the judgment, 
pending the appeal, being the sale of a litigious right, according to 
article 2622 of the Civil Code; and for this purpose, we remand the 
case. 


Mr. Justice Howe recused in this case. 
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On REHEARING. 


llowELL, J. On the former hearing of this cause, we affirmed the 
judgment of the court a qua, in favor of the plaintiff, for the amount 
of the reward of five thousand dollars, offered by the defendants, “ to 
be paid to_any person or persons who will furnish such testimony as 
will convict, in the criminal court of this State, any person or persons 
who may be guilty of any participation in the crime of incendiarism ;” 
but, as it was shown that, during the pendency of the appeal, the 
judgment had been transferred, with subrogation by plaintiff to a 
third party, we ordered the case, on the prayer of the defendants, to 
be remanded, to enable them, in the event of an affirmance, to slow 
the consideration of said transfer, and avail themselves of the pro- 
visions of article 2622, C. C., relative to the transfer of litigious 
rights. 

The defendants applied for a rehearing, “ except on the point as to 
which the case was remanded ;” and two days thereafter the plaintiff 
also asked for a rehearing, in order to amend our decree, by striking 
out that portion remanding the cause. 

Upon this, the second hearing, we have been unable te change the 
opinion upon the merits of the cause; but we think the action of the 
defendants, in protracting the litigation, warrants the change prayed 
for by plaintiff. 

In the case of Leftwich v. Brown, 4 An. 104, the following language 
of the court is peculiarly applicable to this case, to wit: “ The laws. 
on which the articles of our Code, concerning litigious rights, are 
founded, have no other object than the prevention of unnecessary 
litigation, which is attained in a great measure by the check they 
impose on the cupidity of speculators in lawsuits. They enable the 
defendant to take the place of the purchaser of the suit against him, 
by paying the price he has paid for it, with interest. Thereby, the 
litigation is ended, and the object of the law attained. But if, as the 
defendant has done in this case, he continues to contest the suit, raises 
difficulties as to the right of the plaintiff to recover his debt, and pro- 
tracts the litigation, he evidently defeats the very object of the law, 
and can not avail himself of the provision which the law has estab- 
lished in his favor, for the purpose of. terminating litigation. To 
permit him to do it, would be to defeat the very object of the law.” 

It is therefore ordered that so much of our former decree as remands 
this cause to the lower court be set aside, and that, in other respects, 
it remain undisturbed. 


Mr. Justice Howe recused. 
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No. 2710.—B. F. Warton, Tutor, et al. v. Executors of WILLIAM 
SILLIMAN and Heirs of Tos. SILLIMAN. 

In the testament of William Silliman appeared the following clause: ‘Item 8.—I give and 
bequeath to the children of my late brother, Thomas Silliman, one-fourth of the remainder, 
to be divided equally with those that may be living at my death.” The children of a 
daughter of Thomas SiJliman, who had died before the date of the testament, brought 
suit to be recognized as levatees under the will. Held—That the term “children,” as 
used in this testament, on! included the children of Thomas Silliman, that might be 
living at the death of the testator, and did not include the descendants of those who had 
died before him; that their mother, having died before the date of the will, was not em- 
braced among the legatees, and her children could not succeed to her; that the grand- 
children could not inherit under this clause in the will. 


PPEAL from the Parish Court of East Feliciana. Boedlicker, Parish 

| Judge. McVea & Kilbourne and Muse & Philips, for plaintiffs and 
appellees. Cross & Hardee and D. J. Wedge, for defendants and 
appellants. 

Howe Lt, J. The plaintiffs claim to be recognized as legatees under 
the will of their deceased granduncle, William Silliman, by virtue of 
the following provision of his said will: 

** Ttem 8.—I give and bequeath to the children of my late brother, 
Thos. Silliman, one-fourth of the remainder, to be divided equally with 
those that may be living at my death.” 

They are admitted to be the grandchildren of the said Thomas Silli- 
man, and the only children of his daughter, Caroline C. Silliman, 
deceased, wife of B. F. Wharton. 

It was argued, in this court, that, as the record is silent as to the 
date of the death of Mrs. Wharton, the mother of the plaintiffs, and 
their relationship is admitted, as set forth in the petition, it may be 
inferred that she died since the testator, and therefore they are entitled 
to inherit or receive in her right. 

If any doubt existed as to the effect of the admission, under the 
pleadings, as to this fact, the case would have to be remanded for 
evidence thereon, as the point was not raised or passed on in the lower 
court, and does not appear to be properly presented in the record. 

But it is inconsistent with plaintiffs’ theory of the case, and the right 
by which they claim to be recognized as legatees, under the will. Their 
theory is, that the word “children,” used in the above clause of the 
will, includes grandchildren, and that, as such, they are legatees in 
their own right. This is made evident in their first brief filed, in 
which it is said: ‘‘ The sole question for the consideration of the court, 
relates to the signification of a single word—and that word is entire en.” 
The inference suggested is not warranted. 

In support of their claims, which were recognized by the court a qua, 
they cite: 

First—Article 3522, which says: ‘‘ Whenever the terms of law, 
employed in this Code, have not been particularly defined therein, 
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they shall be understood as follows: ‘‘ No. 14—Children.—Under that 
hame are comprehended, not only the children of the first degree, but 
the grandchildren, great-grandchildren, and all other descendants in 
the direct line.” 

It is clear, from the language of this article, that this definition is 
confined to the word as used as a term of law in the Code itself, and to 
be applied where the context may require a construction or interpreta- 
tion of its scope, but not when used in the ordinary affairs of men, or 
in written instruments, containing or evidencing their agreements, or 
the disposition of their property. 

Men, in their dealings and writings, use words in their most Known 
and usual signification. When referring to the family relations, terms 
are used in their common meaning and acceptation, to designate the 
classes or degrees intended. Thus, parent and child, mean either 
father or mother, and son or daugiter, the immediate progeny of the 
parent. If another degree is meant, the appropriate term is used; 
thus, grandparent, and grandchildren. A man, in speaking of, or 
providing for, his children, will refer to the issue of his body, direct, 
and net to the issue of his issue, A father’s authority is over his 
immediate children; and, as they become parents, their authority is 
over their children, and so on, in succession. And in this feature 
in the respective domestic relations, may originate the limitations to 
the meaning of the terms ordinarily used. Nature suggests and main- 
tains the respective distinctions, and directs the thought or mind to 
the several successive degrees of relationship only when the distinctive 
appropriate terms are used, 

The plaintiffs exemplify this in the description which they give of 
themselves in their petition. They describe themselves as grandchil- 
dren, not children, of Thomas Silliman—as the children of Caroline 
Silliman, one of his children, and yet invoke a cold, technical defini- 
tion of law to prove themselves to be considered as the children of 
Thomas Silliman. 

Without mentioning the various categories in which the word 
‘‘children” comprelends also the grandchildren, great-grandchildren, 
and other descendants in the direct line, when the Code is fixing the 
rights and obligations of persons, it is sufficient, in this case, to say, 
that the Code does not imply that the word shall have so comprehen- 
sive a signification, whenever used by any one in common conver- 
sation, or in making contracts for the support and education of the 
members of his family, or in constituting heirs or legatees to his 
estate. 

They next cite the second clause of article 1480, C. C., Wien says, 
“Under the name of children, are included descendants, of whatever 
degree, it being understood they are only counted for the child they 
represent.” 
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The meaning of this clause, in the connection in which it occurs, is 
plain. It describes who are forced heirs—those in the direct descending 
line, whose legal right of inheritance is fixed in the section of which 
the article isa part. But it recognizes the distinction of degrees, and 
declares, specially, that those of each degree shall stand for the child 
they represent, and not equally with such child. It is the law, speak- 
ing for itself, and declaring whom it intends to embrace in its own 
provisions, but not establishing a lexicon for ordinary uses. It does 
not say that the grandchildren of a man are his children, but it 
establishes a legal right in favor of children and their descendants—a 
right not involved in this controversy. 

The next authority relied on, is the case of Poydras v. Poydras, 
1 La. 153, which is rather adverse than favorable to plaintiffs’ position. 
It simply decides that a grandniece is not embraced in the term nieces, 
used by the testator. 

We conclude that the term “children,” neca not, necessarily, include 
grandchildren, when used in a will. 

Reverting to the clause of the will under consideration, and con- 
struing it by the rule announced in article 1705, C. C., cited by 
plaintiffs, we experience little difficulty in determining who are the 
legatees therein constituted. They are only such children of Thomas 
Silliman, the brother of the testator, as were living at the date of the 
testator’s death; and, as the mother of plaintiffs was not living at 
that date, she was not embraced among the legatees, and her children 
could not succeed to her, no right having vested in her, and they were 
not included in the expression “the children of my late brother, 
Thomas Silliman;” for the portion bequeathed to that branch was “ to 
be divided equally among those who were living at the death of the 
testator.” 

If the plaintiffs were embraced or comprehended in the word 
‘“‘ children,” used in this clause of the will, they would each be entitled 
to the same share or proportion as their cucles and aunt, and not toa 
child’s portion, in right of their mother. 

They are not legatees or beneficiaries, under the will. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of the defendants, with costs in 
both courts. 

Rehearing refused. 
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No. 2645.—Juxia A. Nutt, use of, ete., et al. v. Citizens’ BANK OF 
LOUISIANA. 


Where a stockho’der cf the Citizens’ Pank gave a mortgage on his prorerty to secure the 
subscription ot stock, and to secure a stock loah, under the charter of the bank, which 
provided that each stockholder should be entitled to a loan of one-half of the amount of 
his stock, and the mortgage stipulated that the property mortgaged should stand hypothe- 
cated for any stock loan so made, it was held that the mortgage inc!uded in its securities 
such stock loan; that the statements in the charier of the bank, that one-half of the amount 
of the stcck was the maximum which the bank was authorized to loan to a stockholder cn 
pledge of his stock, and the recital in the act of mortgage of the number of shares cf stock 
owned by the mortgagor, was sufficiently definite, and operated a notice to all parties of the 
extent of the incumbrarce on the property mortgaged. 

Parties acting in a representative capacity or hulding bank stock, and having assumed the obli- 
gation of the mortgagor to pay the stock and reimburse the bank for a stock loan, occupy 
the rame position towards the bank that the orignial mortgagor did, andif therc be any 
doubt, their acts will be interpreted against them. 

The assumption of a mortgage by a third purchaser, or mortgagee is not a novation cf the 
mortgage. Novation only takes place when the intention of the parties to novate is distinctly 
announced. The fact that the bank stock was transferred subsequent to the real estate 
subject to the mortgage given to secure the payment of the stock, did not affect the mort- 
gage rights of the bank. 


PPEAL from the District Court, parish of Tensas. Hough, J. 
Mayo & Spencer and Farrar & Reeves, for plaintiff and appellant. 
Julius Aroni, for defendant and appellee. 

Howe Lt, J. The question presented in this suit is, whether or not 
two acts of mortgage executed respectively on twentieth February, 
1838, and fifteenth January, 1839, by Austin Williams and wife in favor 
of the Citizens’ Bank, to secure five hundred shares of the capital stock 
of said bank, embrace within their security such loans as might be 
made under the provisions of the charter of the bank to said A. 
Williams as a stockholder, on his said stock. 

The language of the said acts on this point is as follows: “ And in 
order to secure his subscription in the capital stock of said bank, and 
also to secure the payment of the principal and interest of the loan 
raised or to be raised to form the capital of said bank by the issue of 
bonds signed by the Governor, etc., * * they do, by these presents, 
jointly and severally mortgage in favor of the Citizens’ Bank of Louis- 
iana, the following described property, * * All of which property 
is to remain thus mortgaged until all of said bonds shall have been 
paid and redeemed in capital and interest, or until said Austin Wil- 
liams shall have paid the amount of his shares, and have reimbursed 
the loan which he may have obtained as stockholder, unless he should 
have previously transferred his shares and have been entirely dis- 
charged by the said bank. The said Austin Williams and@ Mrs. Caro- 
line M. Williams, his wife, agree that the present hypothecary obliga- 
tion granted by them to secure said stock and the reimbursement of 
any loan which he, the said Austin Williams, may or shall have 
obtained of said bank, shall bear interest at the rate of ten per cent. 
per annum, if not punctually paid when due, and that all the above 
described property shall likewise remain specially mortgaged to 
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secure the payment of such eventual interest. The said Mrs. Caro- 
line M. Williams does hereby renounce in favor of said bank all rights 
and privileges, whether dotal or of any other kind or nature whatever, 
which they may have upon the above described property, ceding and 
transferring her said rights to the said bank.” 

The existence and validity of the obligations resulting from the 
subscription of Williams to five hundred shares of the capital stock 
of the bank, and of the mortgages securing them, granted by the said 
acts of 1838 and 1839, are not questioned; but, it is contended by 
plaintiffs, whose’ rights are derived through Mrs. C. M. Williams, the 
mother of the plaintiff, Mrs. Nutt, that the said acts did not grant or 
create a mortgage to secure any loan or loans made to Williams or his 
wife or any subsequent owner of the mortgaged property, and that if 
they expressly embraced the loans upon the stock, the mortgages are 
void, because the exact sum or sums secured are not declared in them 
as required by article 3277 Civil Code. 

In the case of the Citizens’ Bank v. Nicolas, 3 An. 112, the stipulations 
and recitals in the act of mortgage were similar to those in this case, 
and virtually the same grounds of defense were made, and were decided 
in favor of the bank upon the authority of the decision in the case of 
the Union Bank v. Guice, 2 An. 249, in which it is said: ‘‘ It was provided 
by the charter of the bank that, after the sale of the State bonds, each 
stockholder should be entitled to a loan, equal in amount, to one-half 
of his stock. The acts of mortgage stipulated that the property 
affected for the security of the stock, was also to stand hypothecated 
for the stock loans,” and it was held that the mortgage, the stipula- 
tions of which, the record shows, are similar to those in this case, 
was valid, the sum being stated with sufficient definiteness. 

In the case at bar, the charter, which is quoted by both parties, 


.provides that each stockholder shall be entitled to a loan equal to one- 


half of his stock as in the above mentioned charter, and the two acts 
of mortgage under review state the amount of the stock secured by 
the mortgage and also that it (the mortgage) is granted to secure the 
stock and the reimbursement of any loan obtained by said stock- 
holder. This, according to the interpretation in the above cited cases, 
is a stipulation in the acts of the maximum to be advanced, to wit, 
one-half of the amount of the stock subscribed. All persons are 
informed by said acts that the property described in them is encum- 
bered with a mortgage for loans to be made to the extent of one-half 
of the stock mentioned in addition to the amount of the stock itself. 
The case in 3 Annual, p. 112, is quite plain and direct on this point, as 
shown by the briefs and the opinion, and we must infer that the 
question has been considered settled since that date, as we do not fixd 
that it has since been agitated. 

The parties in the case now before us, are in legal contemplation, 
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the parties to the original acts of mortgage, and if there be any doubt, 
the interpretation of those acts must be against the plaintiffs, who 
hold through the parties that contracted the original obligation, to 
wit: Mr. and Mrs. Williams, the parents of Mrs. Nutt, one of the 
plaintiffs, from her the other plaintiffs acquire—the origin of her right 
being the donation of a part of the price of the mortgaged property 
in the sale of it by her mother, Mrs. Williams, to Haller Nutt, the 
husband of plaintiff, who assumed the mortgage in favor of the bank. 

The other points, as to the existence of a loan to Austin Williams 
prior to the sale to Haller Nutt and the novation of the mortgage by 
' the latter, present no difficulty. The record shows that such a loan 
existed and that the mortgage was not novated, but expressly assumed 
.by Haller Nutt for the balance of the said loan existing at the date of 
his purchase from his mother in law. The fact that the transfer of the 
stock was made at a subsequent date to that of the real estate subject 
to it, did not affect the mortgage rights of the bank. No act of the 
mortgagors could impair the rights of the bank. 

We think the judge a quo decided correctly. 

Judgment affirmed. 


Wyty, J., concurring. In entertain a different view of the law (C. 
C. 3277) on the main point presented in this case, to wit: The 
necessity of expressing in the act of mortgage the exact sum for which 
it is given; but as the question seems to be settled in the decisions in 
2 An. and 3 An., which are referred to in the opinion of the court, I 
will not render a dissenting opinion, but will concur only on the 
ground of stare decisis. 

Rehearing refused. 








No. 2424.—Henry WEBER v. Louts Frost et. al. 


‘ 


An injunction granted on the a'legation of nullity of the judgment on which execution issued, 
will be dissolved, with damages, if the action of nullity is barred by prescription. 

The dismissal of the appeal on the ground that the judgment of the lower court was not signed 
by the judge will not interrupt the prescription of the action of nullity. 

The constitutional provision requiring all process to issue in the name of the State of Louisiana, 
is sufficiently complied with, if the citation is headed ‘State of Louisiana’ 


PPEAL from the Fourth District Court, of New Orleans. Théard, J. 
R. King Cutler, for plaintiff and appellant. Hyman, Wallace & 
Handiin, for defendants and appellees. 

TALIAFERRO, J. Frost, having obtained a judgment, in solido, for 
$1250, against Fox and his surety, Weber, for having illegally seques- 
tered his property, and thereby caused him annoyance and injury, 
issued execution. Weber enjoined the writ, and in his petition for 
injunction prays that the judgment under which the execution issued 
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be declared null and without effect. The defendant in injunction and 
appellee, filed a peremptory exception, averring that more than one 
year has elapsed since the judgment complained of became final ; that 
it has become res judicata, and that no action will now lie to annul, 

The court below sustained the exception, and dissolved the injunc- 
tion without damages. The plaintiff in injunction has appealed. The 
appellee prays that the judgment be amended by allowing him twenty 
per cent. damages, two hundred and fifty dollars, and ten per cent. 
interest on the amount of the judgment enjoined. It is proper here to 
remark that the judgment now sought to be annulled, was before this 
court in April, 1869, on appeal, when the appeal was dismissed, on the 
ground that the judgment of the lower court was not signed by the 
judge. 

One of the grounds for annulling is, that there was no action of this 
court on the merits of the case; that, as the appeal was dismissed on 
merely technical ground, the action of nullity would be prescribed 
only after the expiration of one year from the dismissal of the appeal. 

We see little force in this position. The record of the suit appealed 
from is before us as evidence in the present case. It shows that the 
judgment was rendered on the tenth of June, 1867, and that it was 
signed on the seventeenth of that month by the judge. The inference 
then, is strong that the non-appearance of the judge’s signature to the 
judgment, as shown in the transcript of appeal brought to this court in 
April, 1869, was owing to a clerical omission. 

The plaintiff alleges that there was no citation of partics in that 
case, pointing out, that by a provision of the State constitution, all 
process isgrequired to issue in the name of ‘‘ The State of Louisiana,” 
and contending that the citations in question are null, as the style 
used is ‘State of Louisiana.” The constitutional requirement, wo 
understand to be is, that process shall be issued in the name of the 
State, and if the style of the process is indispensable in citations, a 
point which it is here unnecessary to determine, the words “ State of 
Louisiana,” without the definite article “ the,” are sufficiently clear to 
indicate the authority from which the process emanates. 3 M. 720. 

The plaintiff fails to set out intelligently and distinctly any thing 
illegal or fraudulent touching the merits of the controversy resulting 
in the judgment he seeks to annul, and we discover nothing of that 
kind from an inspection of the record. We thence conclude that the 
exception taken by the defendant was properly sustained. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be amended so as to award the defendants in injunc- 
tion one hundred dollars as damages, and, as thus amended, that the 
judgment be affirmed, with costs. 

Rehearing refused. 
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No. 1837.—Cuaries Case, Receiver of the First National Bank of 
New Orleans v, Ropert Watson. 

A defendant is not permitted to file an amended answer, changing the substanco .of, or contra- 
dicting the original answer. Nor will the simple averment of the defendant, unsuppo:ted 
by affidavit, that the new matter set up in the amended answer was unknown to him at the 
time of the filing of the original answer, entitle him to have it filed, if the record makes it 
probable that he knew the facts as well at the filing of the first answer as he did afterwards 

To exclude the testimony of a witness taken under commission, on the score of int2rest, which, 
by the act of March 13, 1867, he is only permitted to give in open court, the record must 
disclose his liability, and show what interest the witness has in the litigation. 

PPEAL from Fifth District Court of New Orleans. Zéaumont, J. 
J. D. Rouse and George L. Bright, for plaintiff and appellant. 

Fellows & Mills, L. M. Day, and J. R. Beckwith, for defendant and 

appellee, 

TALIAFERRO, J. This suit is instituted to recover $37,721 11, the 
amount of a promissory note, made and indorsed by the defendant, and 
of which the plaintiff avers he is the owner and holder. The 
defendant filed a peremptory exception and answer to this demand, 
specially denying .the plaintiff’s ownership of the note, averiing that 
it had never become an asset of the bank; that it was held by May, at 
that time president of the bank, for account of whom it might concern; 
that it was given without any equivalent or consideration, and was 
merely held by May to represent a transaction between himself and 
James E, Dunham, given during the temporary absence of Dunham, in 
place of another note of smaller amount, executed in favor of May for 
three hundred and fifty shares of the capital stock of the bank which 
he held as security for the payment of the note. The defendant subse - 
quently filed a supplemental answer, reiterating his former allegations, 
and detailing more specifically the transaction relating to his execution 
of the note sued on, and praying judgment in his favor; that May be 
decreed to be primarily liable, and that the amount to his credit in the 
bank be charged with the amount of the note; that detendant’s action 
in the matter be recognized as that of a trustee, and that his liability 
be only for the faithful performance of his tiust. 

Judgment was rendered in the court below in favor of the 
defendant, and the plaintiff appealed. The exception, relating to the 
plaintiff’s ownership of the note, was properly overruled. In a case 
preciscly similar, recently before this court, it had cecasion to pass 
upon this question. 

It will be proper here to examine two of the several bills of excep- 
tions found in the record ; one of which was taken by the plaintiff, the 
other by the defendant. After the trial of the cause had been gone 
into, the defendant offered to file a second supplemental answer, in 
which he averred the bank was the owner of the note, and charged 
that he was induced to execute it by the fraud, covin, deceit and mis- 
representations of May, in collusion with others. Thisamendment was 
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objected to by the plaintiff, on the ground that it came too late, being 
offered after the cause was fixed for trial and even during thie trial. 
That such a proceeding is forbidden by a rule of the district courts of 
New Orleans. Further, the plaintiff excepted that the amended answer 
changed the issues tendered by, and contradicted the allegations of, the 
previous answers. The amended answer was admitted by the court 
to be filed, to which ruling the plaintiff reserved his bill of exceptions. 
We think the court erred. Articles 419 and 420, of the Code of Prac- 
tice, treat of amendments, which are reciprocally allowed in peti- 





tions and answers, “ provided the amendment does not alter the sub- a 


stance of the demand.” A defendant is not permitted to file an 
amended answer, changing the substance of, or contradicting, the 
original answer. 20 An. 53; 4 N.S. 516; 8 N.S. 407; 2 An. 453. In 
this case the defendant, in his origiual answer, denies that the bank is 
the owner of the note; and that if it is due by any one, it is due by 
May. In the third answer he admits the bank is the holder, and that 
he was induced to execute it through the fraud of May and others. 
In the first two answers he makes no allegation of fraud. The 
defendant now sets up that the falsehood and misrepresentation by 
which he was induced to sign the note, was not discovered until after 
the case was fixed for trial. This is a mere averment. The case was 
called and fixed for trial on the twenty-first of December, 1867, more 
than three months before the filing of the third answer, and the trial 
commenced seventeen days before it was filed. 

We see from the record that he knew of the failure of the bank, and 
of the insolvency of May, several months before he filed his first 
answer. He knew when the bank failed what May’s knowledge of its 
affairs had been probably as well as he could have learned it since. 

It has been frequently decided by this court, that an answer can not 
be aniended after the case has been called for trial. 13 An. 536; 1 R. 
58; 14 An. 355; 3 R. 123; 11 R. 448; 2 An. 905; 7 An. 576. It is 
shown that by a rule of the district courts of New Orleans, that “no 
amendment shall be permitted to be made to any petition or answer 
after the cause has been called and set for trial.” 

The other bill of exceptions we proposed to examine, is the one 
taken by the defendant to the admission of May’s testimony, taken 
under commission, on the ground that evidence previously taken and 
found in the record, discloses the fact that May is interested in the 
result of the suit, and can not, under the provisions of the act of 
thirteenth of March, 1867, testify in his own favor, unless in open 
court. 

We are unable to see such a disqualifying interest in May as will 
exclude his testimony, twken under commission. We see no liability 
on May to pay the note, or what benefit he is to derive from the 
defendant’s having to pay it. We think the admission of the evidence 
was proper. 
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The defense which the defendant aims to make is, that he signed the 
note sued upon to be substituted for that of his friend Dunham, about 
becoming due in his absence, and unprovided for; that he was induced 
to do so by request of May, who held certain stock of the bank, belong- 
ing to Dunham, to secure him as indorser of the note to be taken up, 
and that May transferred this stock of Dunham to Watson, the 
defendant, as security to him for signing the note, representing to 
Watson that the stock was amply sufficient, and more than ample to 
secure him; that May represented that a compliance with the request, 
to sign the note, would prevent the stock being thrown at that time on 
the market and sacrificed; whereas, in the course of a month or two 
a large dividend would be declared, and the stock continue valuable. 
The defendant contends, that if the note have been entered upon the 
books of the bank, as belonging to it, it was done irregularly; that ite 
amount should have been placed to his credit as the last and only 
indorser thereon; that the bank gave no consideration for the note; 
that May, as president and sole manager of the affairs of the bank, well 
knew why it was given, and no transfer of it to the bank by May 
could vest any right to it in the bank. 

Under the pleadings to which we restrict our examination of this 
case, we think the defendant has failed to exonerate himself from 
liability. The evidence of the defendant himself does not, in our 
view, show that at the time he made the note, May held out induce- 
ments to him by saying anything about the value of the stock or the 
probability of its paying a dividend. Watson says: “To give Mr. 
Dunham thirty days’ grace, I did this (sign the note) as the best thing 
I could do.” 

The evidence in the case goes to show that there was, no time, until 
a considerable period after the maturity of the note, that the stock 
would not have sold for a sufficient amount to discharge the note. 
The understanding seems to have been that the stock was to be sold 
within the thirty days extended for the payment of the note. May, in 
his testimony, swears “that the note in question was regularly dis- 
counted by the bank, and that Watson, on his own order, received the 
amount. He took up, about the time of receiving the above discount, 
a note of James E. Dunham for upwards of thirty thousand dollars, 
which was among the discounted paper of the bank, and one of its 
assets. Dunham’s note was payable on demand; I took the usual 
course to enforce its payment, that is, notifying Mr. Dunham that it 
had been called in, and allowing him the usual grace, during which 
time, Watson called on me, and representing himself as Dunham's 
friend, requested me not to enforce the payment of Dunham’s note, 
which I declined to agree to. Watson then, or shortly afterwards, 
presented his own note to me as president of the bank, for upwards of 
thirty thousand dollars, for discount, which was accepted by me in 
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the same capacity, for the bank, and, as before stated, he afterwards 
took up Dunham’s note, evidently to my mind, with the funds he 
received from the bank on his own note; afew days afterwards he 
called upon me again and requested a transfer of the three hundred 
and fifty shares of the stock I had received from Dunham, which I 
agreed to and did transfer (as the trasfer book will show) to him upon 
being satisfied that I was released from liability as indorser on Dun- 
ham’s note.” He states further that Dunham’s note never belonged to 
him in any way—that it was regularly discounted by the bank for 
account of James E. Dunham. 

We are satisfied from the evidence presented that the judgment 
appealed from ought to be reversed. 

It is therefore ordered that the judgment of the district court be 
annulled, avoided and reversed. It is further ordered, adjudged and 
decreed that the plaintiff recover from the defendant the sum of thirty- 
seven thousand seven hundred and twenty-one dollars and eleven 
cents, with interest at eight per cent. per annum from eighteenth of 
April, 1867, until paid, and all costs of suit. 

Justices Howell and Howe are recused in this case. 

Rehearing refused. 





No. 1384.—Satmon W. Hoyt v. Hrram Benner et al. 


The failure of a litigant to place the required internal revenue stamps on the petition and afll- 
davit in an aitachment suit, under the acts of Congress of 1864, or to have the documents 
stamped, as required by the collector of the district, will work the nullity of the pro- 
ceedings. 

Anattachment suit, brought in 1865, while the internal revenue law was in force, requiring stamps 
to be placed on all petitions and affidavits in any judicial proceeding, will be dismissed on 
exception, if the amount of stamps required by the act of Congress has not been placed 
on the documents and pleadings before the filing of the suit. After suit has been filed and 
the process issued without the stamps being affixed, they must be placed there by the 
instructions of the collector of the district, under penalty of nullity. The placing them 
on the documents by the party, atter suit is filed and the opposite party cited, will not avail. 


PPEAL from Fifth District Court of New Orleans. JLeaumont, J. 
James C. Walker, for plaintiff and appellant. LD. Madison Day, 
for defendants and appellees. 

TALIAFERRO, J. This case was before the late Supreme Court, in 
December, 1866, and was then remanded to the court of the first 
instance for further proceedings. The suit was commenced by attach- 
ment. The defendants took a rule to set aside the attachment, on the 
ground that neither the affidavit nor the petition has any such United 
States revenue stamp as is required by law. The rule was dismissed, 
and the defendants then filed a peremptory exception to the attach- 
ment and suit, on the ground of nullity arising from failure by the 
plaintiff to affix the required revenue stamps to the several instruments 
requiring stamps, according to the revenue laws. The appellate court 
45 
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overruled this exception without prejudice, and, as before stated, 
remanded the cause. , 

Upon the opening of the case in the court a qua, the defendants 
took: a rule upon the plaintiff to show cause why a clerical error and 
mistake of the clerk, in making out the note of evidence, should not 
be corrected ; the error consisting in having stated that the fee docket 
of the court, embracing charges from twenty-ninth of August, 1865, 
to tenth of November following, was introduced in evidence. The 
testimony introduced on trial of the rule fully establishes the error 
alleged, and the court ordered that portion of the note of evidence to 
be stricken out. The defendants then filed an exception to the plain- 
tiff’s right to maintain the suit, for the reason that neither the orig- 
inal process, affidavit, writ or petition in the case was stamped within 
the time prescribed by law; that the stamp now found on the affidavit 
was illegally placed there about seven days after the issuing of the 
attachment; that no application was made, according to law, to the 
collector of internal revenue, to have this proceeding rectified by 
paying the fine incurred, and presenting the proper certificate ef the 
collector to that effect; but that the said stamp is now illegally 
attached, contrary to the statute in such case made and provided. 
The plaintiff filed a rule to show cause why this exception of defend- 
ant should not be withdrawn by them, alleging the same to be trivial, 
puerile and absurd on the face of the papers, and intended to defeat 
the ends of justice ; that the allegations contained in the exception set 
forth no reasons to retard, prevent, defeat or dismiss this action. This 
pleading the court deemed to be of the nature of a demurrer, and, cgn- 
sequently, as an admission of the facts set forth in the defendants’ 
exception. Judgment was accordingly rendered against the plaintiff, 
and he has again appealed. . 

This suit was filed on the thirtieth of August, 1865. The act of 
Congress requiring certain stamps to be affixed to legal documents was 
then in force. The failure fo affix stamps worked the nullity of the 
instruments required to be stamped, and imposed a fine of fifty dollars 
upon the party omitting to comply with the law with intent to evade 
its provisions. The law provided that the consequence of omission 
might be avoided by payment of the fine and offering the stamp with 
the certificate of the collector of the proper district that the law had 
been complied with. ‘A further provision was made that where it 
appeared to the collector, by oath or otherwise to his satisfaction, that 
the failure to attach the required stamps at the proper time was the 
result of accident, mistake, inadvertance or urgent necessity, and not 
with willful design to defraud the United States of the stamp duty, 
the instrument might, within twelve months from the issuing of the 
same, be rendered valid by payment of the stamp duty, and have the 
fine remitted by the collector. 
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We think it clearly proved that in this case the proper stamps were 
not affixed at the required time, and we think, therefore, that the nul- 
lity of the proceedings resulted from that failure. The suit was filed 
on the thirtieth of August, 1865. On the twenty-eighth of October 
following, the plaintiff was put upon his guard by the filing of the 
defendant’s exception that his proces# was null by reason of not being 
stamped as required. Whether the omission was intentional or not, he 
might have cured the nullity within twelve months from the filing of his 
suit. Thuis he did not think proper to do, but chose rather to rely upon 
defenses entirely unavailing. The judgment should be maintained. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts, 





Lupe.inG, C.J. The constitutionality of the act of Congress rela- 
tive to stamps is not raised in this case. I do not deem it necessary to 
pass upon the question. I therefore coiicur in the decree rendered, 





Wrry, J., dissenting. I can not concur in the opinion of the majority 
of the court, as to the effect of omitting to affix the internal revenue 
stamp on the petition or affidavit for attachment in this case. , 

The proceeding was dismissed on the peremptory exception of the 
defendant, that the internal revenue stamp was not affixed at the time 
the attachment issued, but seven days thereafter; that under the 
United States revenue acts of 1864 and 1865, then in force, the whole 
proceeding was a nullity. 

I think the acts of Congress referred to furnish no ground to dismiss 
the suit; that these acts palpably violate the constitution of the 
United States ; that the requiring of stamps is nothing more than levy- 
ing alicense upon citizens for seeking relief at the hands of the 
State courts. If Congress has the power to exact a license for the 
privilege of resorting to a court of justice, it can fix the amount of 
such license at whatever sum it may see fit, and thus might practically 
prohibit all applications to State tribunals by imposing an exorbitant 
license. It would place it in the power of Congress practically to close 
the State courts. The servants of the people would thus be omnipo- 
tent, although we are taught to believe that their powers are limited 
in the constitution, and although the tenth amendment thereof declares 
that: ‘‘The powers not delegated to the United States by the consti- 
tution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” 

There is no authority in Congress to place this restriction upon 
suitors in State courts; it is not a legitimate source of revenue, and it 
is violative of the fundamental principles of free government. 

I therefore feel constrained to dissent from the opinion reddered in 
this case. 

Rehearing refuscd. 
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No. 1913.—G. M. Bownpircn v. Grorce HEATion, ete. 


On the thirtieth day of August, 1859, the Towboat Association of the City of New Orleans 
leased from the plaintiff two coal yards, with the buildings thereon, and wharves, situated 

on the west bank of the Mississippi river, near its mouth, for the term of five years, at a 

stipulated rate of rent to be paid annually, in advance. The rent was paid punctually up 

to the thirteenth ot August, 1861. The civil war broke out at or about this time between 
the United States and the so-called Confederate States. The mouth of the Mississippi was 
blockaded by the United States navy, and the Forts Jackson and St. Philip, on opposite 
sides of the river, above the coal yards, were occupied and garrisoned by the insurgent 
forces, which military occupation by hostile forces prevented the lessees from using the coal 
yards from that date. The lessor brings this action for the rent due on the remainder of 

“the term of the lease. Held—That by the occupancy of the premises and surroundings of 

the leased property by the two contending armies, the lessees were prevented from using 

them as a coal yard and depot; that this interruption amounted in law to a revocation of 
the lease from that date, and that no action would lie to enforce the payment of rent there- 

after. C. C. 2667. 
ga from Sixth District Court, parish of Orleans. Duplantier, J. 

J. 8. Whitaker, for plaintiff and appellant. Hornor and Benedict, 
for defendants and appellees. 

Luperine, C. J. On the thirtieth day of August, 1859, the plaintiff 
entered into a contract with the Towboat Association of the city of 
New Orleans by which he leased to said association, for the term of 
five years, from thirteenth of August, 1859, two coal yards, with the 
buildings thereon, and wharves, situated on the west bank of the 
Mississippi river, at the Southwest Pass, for the yearly rent of two 
hundred dollars, payable annually in advance. 

The Towboat Association paid the price stipulated up to the thir- 
teenth August, 1861, but they have refused to pay since that date, 
because, they allege, that they were prevented by the civil war and 
the blockade at the mouth of the Mississippi river, from occupying 
or using the leased premises in any way, and that those events 
destroyed the lease. 

We concur with the learned judge of the district court “ that the 
evidence clearly show that, owing to the blockade of the mouth of the 
Mississippi river by the United States navy, and the occupancy of Forts 
Jackson and St. Phillip by the Confederate authorities, the defendants 
had not free access to the premises leased during the time for which 
rent is claimed,” and that “this amounted, in law, to an eviction from 
the premises, and released them from their obligation to pay rent to 
the plaintiff. C. C. art. 2667. 

Mr. Mareadé, commenting on article 1722 of the Code Napoléon, 
which is similar to article 2667 of our Civil Code, (with the exception 
that it does not contain the following clause, found in our Code, “ or if 
it be taken for a purpose of public utility,”) remarks : 

‘Notre article ne parle que de la destruction matérielle, de la sup- 
pression de la chose méme; mais il peut y avoir, par force majeure 
également, suppression de la jouissance, impossibilité absolue ou 
momentanée de se servir de la chose, sans que cette chose soit maté- 
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riellement atteinte, et le locataire pourra demander encore, selon les 
cas, ou la résiliation du bail, ou une diminution du loyer, ou la 
cessation momentanée du payement de ce loyer. 

“ Ainsi quand, en temps de guerre, le locataire est foreé de quitter 
son habitation, dont les troupes s’emparent; si, en temps de peste, il 
ne peut pas venir occuper la maison qu’il a louée dans une ville, parce 
que la police sanitaire l’em péche d’entrer,” ete., ‘dans tous ces cas ct 
autres analogues, le preneur pourra, suivant les circonstances, tantot 
faire résilier le bail, tantét obtenir soit une diminution du loyer, soit la 
cessation momentanée du payement de ce loyer.” Vol. 6, p. 450. 

It is therefore ordered that the judgment of the district court be 
affirmed, with costs of appeal. 








No. 2552.—Manry W. Henpverson v. T. L. MAxwe tt, Sheriff, et al. 


An injunction will not be set aside for irregularities in the bond or affidavit, if it is manifest, 
from a mere inspection of the record, that the plaintiff would be immediately entitled to 
another injunction. 

Extracts from an inventory or proces verbal, when duly certified by the proper authority, aro 
admissib'e in evidence, and it is unnecessary to introduce all the mortuary proceedings of 
a succession to prove a fact or establish a date, 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Bentinck Egan, for plaintiff and appellee. Hornor & Benedict, for 
defendants and appellants. 

LupeE.LinG, C. J. The plaintiff claiming to be the owner of two lots 
of ground, situated in the city of New Orleans, enjoined the sheriff 
from selling them under an execution against Nimms & Nixon. 

The defendant moved to dissolve the injunction on the ground that 
the bond was not signed by plaintiff or any one authorized to sign it, 
and that the sureties are not solvent. Subsequently they filed an 
answer, and the case was tried on the merits. It is of no importance 
now to consider the questions raised in the motion, for even if the 
allegations in the motion be true, it is pur duty to decide the question 
of title to the property, if the evidence in the record will enable us to 
do it, notwithstanding the defects in the bond. It has been repeatedly 
decided that, when it is manifest that the plaintiff would be entitled 
to another injunction, courts will not set aside the writ for irregularities 
in the bond or affidavit. 

This view dispenses with the necessity to notice the first bill of 
exceptions taken by defendant. 

The second bill was to the admission in evidence of the copy of the 
will of Baker Woodruff; copy of petition for probate, and order pro- 
bating the will; extract from the inventory, ete. These documents 
were objected to, on the grounds that the whole record of the succession 
shouid have been offered, and not a portion thereof; that the portions 
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offered were irrelevant to the issua; that such evidence is not the best 
proof of title to real estate, and that 1t proves nothing. 

The district court correctly overruled these objections. Extracts 
from inventories or from proces verbal of sales, when duly certified, 
are admissible in evidence. Fletcher v. Dickson, 1 R. 413; 2 An. 
386; 14 An. 141. 

It is not necessary that all the mortuary proceedings of a succession 
should be introduced to prove a fact or a date, which may be shown 
by a particular document. Such a practice is abusive, and will not be 
sanctioned. 1 R. 258; 4 R. 201; 5 An. 400; 6 An. 446, 

The evidence shows that the plaintiff received the property in con- 
troversy as a legatee under the last will of Baker Woodruff, and that 
she has had the possession of the same, receiving the rents and 
revenues thereof for several years. The testator’s title to the property 
is clearly proved. 

It is therefore ordered that the judgment of the district court be 
affirmed, with costs of appeal. 

Rehearing refused. 





3 





No. 1877.—D. J. Farrar et al. v. J. B. Micnoup. 


A conation infer vivos is null if it has not been passed before a notary public and two witn-ssos. 
C. C. 1523. 

In an action to enforce payment of a donation, given in the form of a written document, as in 
this case, in the handwriting of the donee, not in the form required to give it validity as 9 
donation inter vivos, and the donee, as a witness on the trial, is unable to show any consid- 
eration for the donation, or to explain how he came in possession of it, which was not unti! 
five years after the death of the donor. Held—That the donee could not recover on th 
instrument as a donation inler vivos, because the forms of law had not been observed in 
making or accepting it; that it was not good as an ordinary obligation or promise to pay 
money, because there was no consideration shown; that the donee, having t-stified in hi- 
own behalf, and not showing any consideration for the instrument, the conclusion followed 
that there was no valuable consideration. 


Pg from Fourth District Court of New Orlcans. Théard, J. 
J. Ad. Rozier and Soulé & Charvet, for plaintiffs and appellants. 
T. W. Collens and E. C. Guillet, for defendant and appellee. 

Wy ty, J. The plaintiffs have appealed from the judgment dis- 
missing their demand against the defendant, based on the following 
instrument : 

“New Orveans, June 1, 1862. 


“Good for ten thusand dollars, payable five years after my death. 
One thousand dollars to D. J. Farrar; one thousand dollars to Leopold 
Guichard ; three thousand dollars to my good friend, Joseph Girod ; 
two thousand dollars to Camille Guillet; two thousand dollars to 
Nelville Soulé, and one thousand dollars to the French Society. 

“Your servant and friend, 
“ Ant. MicHoup.” 
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This instrument was addressed to ‘‘ Mr. Joseph Girod,” or at least, 
that name is superscribed in apparently the same handwriting. 

The petitioners allege that said Antoine Michoud died on the twenty- 
second of July, 1862, leaving a last will and testament, in which the 
defendant was instituted his universal legatee, and, as such, accepted 
the succession unconditionally. They pray for judgment against him 
for the amounts due them respectively, as mentioned in said instru- 
ment. , 

The defense is, that the instrument sued on is not genuine; if genuine, 
it is not an onerous contract, but an olographie will. 

From the view we have taken of the case, it will not be necessary to 
pass on the genuineness of the instrument, concerning which the evi- 
dence is conflicting and unsatisfactory. We can not regard the 
instrument as a commutative contract, the evidence failing to disclose 
any consideration whatever therefor, and it not being in the form of a 
negotiable promissory note, which, for commercial reasons, is pre- 
sumed to havea valuable consideration. Parsons on Bills, 175. Indeed, 
there is also lacking the consent of the parties, or the aggregatio men- 
tium, as it appears that the instrumeut was never delivered during the 
life of the said Antoine Michoud, it having come into the hands of the 
plaintiffs, mysteriously, five years after his death. 

One of the plaintiffs, Joseph Girod, to whom the document was 
' addressed, was called as a witness to explain how he came in posses- 
sion thereof. He says: “I happened to be at the French Consulate 
in New Orleans, during the epidemic of 1867. * * * At oné of 
these interviews, Mr. Trabue presented me the letter, * * * in 
which was contained the document sued on. I read the same and 
communicated the contents to Mr. Trabue and to Mr. Duquesnay. I 
can’t tell who sent me the document, because the person who addressed 
the envelope did not send his name. The envelope contained only the 
document, and nothing else. * * * I had never seen or possessed 
the document before then. I don’t know that Mr. Guillet had any 
knowledge of that document before then. I can’t say that any of 
the plaintiffs had any before then. If Mr. Michoud left that snm to 
me, it is because he had some good reason to do it, inasmuch as he 
had had enough todo with me, and was well aware that he should 
do it.” 

When the plaintiffs testify in their case, and are unable to state any 
consideration for the instrument sued on, we think it fair to conclude 
that there was no valuable consideration. The mysterious manner in’ 
which the plaintiffs received the instrument five years after Michoud’s 
death, leads us to believe that it remained in his possession at the 
time of his death, never having been delivered to those who now claim 
its rightful possession. 

The instrument is not good as a donation inter vivos, because it lias 
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not ihe torm essential for solemn acts of that character; and also it 
was not accepted by the donees prior to the death of the donor. C. C. 
1453, 1523, 1527 ; 3R. 80; 17 La. 144... The plaintiffs, however, contend 
that the act is not void as a donation, because it is clothed in the form 
of an onerous contract, and they refer us to the decision of Wolf v. 


_ Wolf, 12 An. 529, where it was held that a formal act of sale made to 


secure certain advances, although pot good asasale, for want of a 
price, was good asa pledge. 

We think this authority does not apply to the case, the instrument 
sued on not being a formal act of sale, nor an ordinary act of any kind 
evidencing the consent of the parties to an onerous contract. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 

Rehearing refused. 








No. 2323.—Grerarp BRANDON v. Wo. G. Hucures.—STEPHEN DuNCAN 
et al. Intervenors. 


Stipulations in an act of sale, in favor of third parties, can not be revoked after they have been 
accepted by those in whose favor they have been made, except in cases where just cause is 
shown, such as a failure of consideration of the contract, and the like. 

In this case, a sale of real property was made, for a fixed price, with a stipulation by the vendee’ 
that he assumes all the mortgages existing on the property, and the amount of the mort- 
gages is above the stipulated price of the purchase, for which difference the vendor executed 
his promissory note, in favor of the vendee, and afterwards, and before payment, he 
absconded. Held—That, by the terms of the contract, this amount was to have been paid 
before the vendee became bound to the mortgage creditors, that the vendor, by absconding, 
had placed himself in default, and that, by the failure Of the vendor to comply with the 
conditions on which the sale depended, the vendee was entitled to have the sale rescinded, 
and to be discharged from any liability to the mortgage creditors, on account of the pur- 
chase of the property. 


fg mney from the Thirteenth District Court, parish of Tensas. 
Hough, J. A. N. & H. N. Ogden, for plaintiff and appellant. 
Farrar & Recves, for intervenors, appellees. EZ. D. Farrar, curator 
ad hoe, for defendant. 

LupELinG, C. J. This suit is brought to rescind a sale of real estate, 
situated in the parish of Tensas. 

On the second day of January, 1863, William G. Hughes, a: resident 
of Louisiana, sold to Gerard Brandon, of Mississippi,.a plantation, 
containing, in the aggregate, about seventeen hundred and fifty acres, 
with the improvements, etc. 

The consideration of this sale was seventy-five thousand dollars. 
At the date of the sale, there were mortgages on the property to the 
amount of $81,479 94, and taxes due on the property to the extent of 
$808 24, unpaid; all of which the purchaser assumed to pay, provided 
the vendor would obligate himself to the vendee to pay the difference 
between the price of the property sold and the amount of the mort- 
gages and liens on the property, to wit: $7288 28, for which the 
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vendor executed his note, in favor of the vendee, payable on demand, 
and secured by a mortgage on slaves. Shortly after this sale, Hughes 
left this State, without paying the note given by him to his vendor. 

The creditors, whose mortgages were assumed by the vendee, in the 
act of sale above mentioned, do not appear to have had anything to 
do with the agreement aforesaid. But, on the twenty-sixth day of 
December, 1865, Stephen Duncan instituted a suit against William G. 
Hughes and Gerard Brandon, in solido, for $45,000, with interest, which 
sum, he alleged, was due by Hughes, and was secured by mortgage on 
the property sold, as aforesaid, and had been assumed by Brandon, as 
a part of the purchase price of the plantation. 

Both defendants being absentees, curators ad hoc were appointed to 
represent them. 

Others of the creditors of Hughes sued Brandon, under his assumpsit, 
and attached all his property situated in Tensas parish, including that 
which was not subject to the mortgages against Hughes. 

On the sixteenth day of March, 1866, Brandon instituted this suit, 
for the rescission of the sale, upon the ground that, as a commutative 
contract, it was liable to rescission upon the failure of Hughes to pay 
the sum of $7288 18, as agreed upon at the time of the sale; that, by 
the terms of the contract, this amount was to have been paid before 
Brandon became bound, being in the nature of a condition precedent 
to the obligation of the purchaser. The petitioner averred that Hughes 
had absconded from the State, thereby placing himself in default, by 
his own act, and that the slaves, on whom a mortgage had been given 
to secure his obligation, had been emancipated by the Government; 
and that the largest mortgage creditor of Hughes had commenced pro- 
ceedings against the property, although the sum of $7488 18 had not 
been paid to petitioner. He prayed that the sale should be rescinded, 
and that he should be discharged from all personal liability. 

To the suits against him, he answered, denied that he ever contracted 
with any of the plaintiffs, creditors of Hughes, or had dealings of any 
sort with them. He denied that they had any claim, in law or equity, 
against him, arising out of his contract with Hughes, and set up against 
tem the various grounds for rescission of the sale stated above, and 
he prayed that their demands against him be rejected. 

On the twenty-seventh of June, 1867, three of the mortgage creditors 
of Hughes—John Watt & Co., T. H. & J. M. Allen & Co., and D. R: 
Carroll & Co., and T. J. Hays—filed an intervention in the suit of Bran- 
don v. Hughes, and asked that the claim of Brandon for 4 rescission of 
the sale be refused, on the grounds, principally, that they had been 
lulled into security by the assumptsit of Brandon, and had therefore 
not interfered with Hughes, when he removed his personal effeets and 
slaves out of the State. 

On the eleventh of November, 1868, about fifteen months after filing 
46 
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their intervention, the creditors aforesaid filed a supplemental petition 
of intervention, and joined in a release to Brandon, in the nature of a 
remittitur of his assumptsit to them, to the extent of $7288 24, the 
amount of Hughes’ note to Brandon, with interest from the date of the 
note. 

These suits were consolidated and tried, and there was judgment 
annulling the sale between Brandon & Hughes, and judgment in favor 
of all the creditors aforesaid, except Hays, against Brandon, for the 
amount of their respective claims, subject to credits for the amounts 
remitted by each. 

The plaintiff, Brandon, has appealed. 

The creditors and intervenors rely on article 35 of the Code of Prac- 
tice, and articles 1884 and 1896 of the Civil Code, to sustain them in 
their position, that, having accepted a stipulation made for their benefit, 
in a contract to which they were not parties, it can not be revoked 
without their consent. The authorities, cited by them, go to establish 
that stipulations in favor of third persons can not be revoked, after 
they have been accepted by those in whose favor they were made, and 
that such third persons may sue to recover the thing stipulated in their 
favor. 5 La. 316, Pemberton v. Zacharie et al.; Mitchell v. Cooley, 
5 Rob. 243. 

But we do not understand the Code, or the decisions cited, to go 
further than to declare that such stipulations became obligatory by 
acceptance, and that they can not be revoked without just cause. It 
certainly can not be intended that a stipulation, in favor of third 
persons, shall be obligatory—irrevocable—notwithstanding the failure 
of the consideration of the contract; as, for example, if the property 
sold had not belonged to the vendor, and the purchaser was evicted 
from it. “An obligation without a cause, etc., can have no effect.” 
C. C. 1887. 

But is it strictly true that the contract between Hughes and Brandon 
contained a stipulation pour autrui? The assumption of the debts of 
Hughes, to the extent of $75,000, by Brandon, was for the benefit of 
Hughes, the vendor, and it was the price of the property bought. 

Pothier says: “Ce n’est pas stipuler pour un autre, que de dire que 
la,chose ou la somme que je stipule sera délivrée ou payée 4 un tiers 
désigné par la convention. .Par exemple, si par le contrat je vous 
vends un tel héritage pour la somme de mille livres, que vous payerez 
i Pierre, je ne stipule point pour un autre ; c’est pour moi et non pour 
Pierre que je stipule cette somme de mille livres: Pierre n’est dans 
la convention que comme une personne 4 qui je donne pouvoir de la 
recevoir pour moi et enmon nom.” Obligations No. 57. 

The creditors and intervenors can not pretend to have acquired 
greater rights than Hughes himself had; and the payments which 
were to be made to them, in discharge of Hughes’ debts, depended on 
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his executing his obligations, according to the terms of the contract. 
C. C., article 2041; 2 R. 526; 9 An. 194; Union Bank v. Bowman, 5 
Rob. 246. 

Hughes was under obligation to remove the incumbrances on the 
property, beyond $75,000; and, to insure the performance of this, he 
gave his note, and a mortgage on slaves, then owned by him. He did 
not pay his note, and he removed the mortgaged property out of the 
State. This was an active violation of his contract. The evidence 
shows, further, that he failed to pay the note when demand thereof 
was made, and that Stephen Duncan had taken proceedings to foreclose 
the mortgage which he held, for upwards of $45,000, against the said 
property bought by Brandon. 

Under these circumstances, we think Hughes was in default, and 
that Brandon had a right to have the sale rescinded, for the non-fulfill- 
ment of the condition, upon which the sale depended. 2 An. 475; 
3 M, 244, 249. 

The offer, made long after the institution of this suit, by the cred- 
itors of Hughes, to remit a proportion of their claims, to equal the 
amount of the incumbrances on the property, beyond the price, came 
too late, even if it could be regarded as a compliance with the obliga- 
tion of Hughes. 

It is therefore ordered and adjudged that the judgment of the district 
court be avoided and reversed, and that there be judgment in favor of 
Gerard Brandon, rescinding the sale of the property from William G. 
Hughes to Gerard Brandon, described in the act passed before Franklin 
M. Baker, recorder of the parish of Tensas, State of Louisiana, on the 
second day of January, 1863. It is further adjudged and decreed that 
there be judgment in favor of said Gerard Brandon, against the 
plaintiffs, in the attachment suits against him, rejecting their demands, 
with costs in both courts. 

Rehearing refused. 








No. 1981.—A. Levi & Co. v. Wor SILVERSTEIN. 


In an action to recover the value of a lot of cotton from the defendants, who, it is alleged, had 
it on storage, and failed to deliver when demanded, the evidence showed that the claimant; 
were not, and never had been, the owners thereof. Held—That not being owners they 
could not recover the value on account of non-delivery. That to enable them to recover 
under this allegation, they must establish title to the cotton by evidence. Litigants must 
be held to the issues presented by their pleadings. 


PPEAL from Fourth District Court, parish of Orleans. Théard, J. 
Race, Foster & E. T. Merrick, for plaintiffs and appellants. 2. & 

H. Marr, for defendant and appellee. 
LupE.inG, C. J. The petition of the plaintiff alleges ‘‘ that Wolf 
Silverstein is indebted to them in the sum of twenty-five thousand 
dollars for this, to wit: That on the fourth day of January, 1862. and 
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on divers other days up to and including the thirty-first day of March, 
1862, said Wolf Silverstein received from your petitioners, at his 
warehouse at Tangipahoa, in this State, two hundred and twenty-two 
bales of cotton, averaging over four hundred pounds each, in various 
lots and parcels, and gave his receipts theretor, and thereby promised 
to hold said cotton subject to the order of petitioners, and to ship it to 
them at such time as they might order it to be forwarded, all of which 
will the more and at large appear by reference to ten receipts num- 
bered from one to ten, and made a part hereof.” They further alleged 
that they had often requested defendant to ship the cotton, and that 
‘‘on the seventh day of June, 1866, they demanded, in writing, the 
said cotton, and that the same be shipped to them in atcordance with 
the tenor of said receipts.” They pray for judgment against the 
defendant for twenty-five thousand dollars, with interests and costs. 

The defendant filed an affidavit, setting forth the facts, that on the 
fourth day of January, 1862, the plaintiffs and he entered into a 
written contract; that it was mede in duplicate; that he has lost or 
mislaid his copy, and that the other is in the possession of the plaintiffs, 
ete. He prays oyer of the written contract, and of the account 
current of the plaintiffs with him. 

On the production of the documents called for, the defendant filed 
an exception to the plaintiffs’ action, on the ground that the plaintiffs 
sue for the value of sundry bales of cotton, which they claim as 
owners, and which they profess to have delivered to defendant on 
storage for their account, and that it appears from an inspection of the 
agreement that they were not the owners thereof, but that the cotton 
was the property of defendant, and that Levi & Co. have no right or 
cause of action against defendant, except for such advances as they 
may have made to defendant, with respect to which no issue is tendered 
to him in the petition, and he has no opportunity in the present action 
to plead or to make any issue. He prays that the suit be dismissed, ete 

Then proceeding to answer, he denied all the allegations of the peti- 
tion. He alleged that plaintiffs did not advance the money agreed te 
be advanced by the written contract; that some Confederate treasury 
notes were given in lieu of the money, which should have been 
furnished, and that merchandise, to the amount of about four hundred 
dollars, were furnished under said agreement, but that he paid the 
plaintiffs six hundred and sixty dollars in 1865, which exceeded the 
sum due by him to them, ete. 

He further pleads the prescription of three years against the items 
advanced. 


The exception and merits were tried together. There was judgment 
in favor of the defendant on his exception, and the suit was dismissed. 
The plaintiffs have appealed. 
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A careful examination of this case satisfies us that the action is for 
the value of the cotton, which the plaintiffs claimed as theirs. 

The evidence is eonclusive that the cotton did not belong to tho 
plaintiffs, In the oral argument, as well as in the briefs on file, the 
plaintiffs contend that this is a suit for damages, resulting from a 
breach of the contract. Nothing of the kind is set forth in the plead- 
ings; and litigants must be held to the issue presented by their 
pleadings. 

It is therefore ordered and adjudged that the judgment of the district 
court be affirmed, with costs of appeal. 








No, 2471.—Srate, ex rel. S. N. Burbank, Treasurer Metropolitan 
Police Board, v. ANToINE DuBUCLET, State Treasurer. 

Where the Beard of Metropolitan Police has taken an appeal from a judgment rendered in an 
action commenced by their treasurer, a motion by the latter to dismiss the appeal will not 
be listened to. 

Tn an action thus commenced by the treasurer, the board has a right to intervene for the purpose 
of showing that the action was commenced without its approval, or in contravention of its 
orders. 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
J. Hawkins and J. B. Howard, for plaintiff and appellee. A. 

Voorhies, for defendant and appellee. Z. Filleul, for Board of Metro- 

politan Police, appellant. 

Howe, J. The Board of Metropolitan Police have appealed from a 
judgment rendered herein in favor of relator, their treasurer, and 
against the respondent, the State Treasurer, and which directs the 
latter to pay over to the former the sum of $596,790 47, “ on account 
of the amount coming to the Board of Metropolitan Police, as a part of 
the apportionment of the city of New Orleans, as provided by law.” 

The appellants complain that their treasurer, Burbank, commenced 
the proceedings in violation of their orders, and without authority to 
stand in judgment; that they sought to come into the case by inter- 
vention and show this fact, but the judge refused to permit them so to 
do; to which refusal they excepted. The judgment having been given 
as above stated, they took this appeal. 

' The relator, Burbank, moves to dismiss the appeal thus taken by 
the board, on various grounds. We do not feel inclined, in the view 
we have taken of the case, to consider his motion, except to say, that 
as financial officer of the board, he has no right, on technical grounds, 


_ to attempt to dismiss the appeal taken by his principal. He brought 


this suit in his representative capacity, and it would be strange indeed 
if he should be permitted to expel from this court the partics whom he 
represents. ‘ 

The respondent, Dubuclet, has also moved to dismiss the appeal, on 
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the ground that the judgment has been acquiesced in, or executed, 
We find no evidence to support this allegation. 

Upon the merits of the case we think the court a qua erred in 
refusing to permit the board to come in and show, as they offered to 
do, that the relator, Burbank, was proceeding, in violation of their 
wishes and orders. Whatever may be thought of the general right of 
intervention in a summary action, it seems a self evident proposition 
that where a proceeding is commenced by one who alleges that he is 
acting in a representative capacity, the party he claims to represent 
ought to be listened to when alleging that the proceeding is not only 
unauthorized, but contrary to a positive prohibition. For these 
reasons we think the cause should be remanded that the board may be 
heard upon the issues raised by their petition. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, and the cause remanded to be proceeded with according 
to law, and that appellees pay the costs of appeal. 

Rehearing refused. 








No. 2700.—Succession or R. D. Day—Opposition of universal legatce 
to executor’s account, 


Attorneys employed by the executor to attend to the litigations in which the estato is, or may 
be involved, zre entitied toa fair and liberal compensation for their services. 


The executor of an estate is only entitled to charge two and one-half per cent. commissions on 
the property that actually comes into his possession to be administercd upon. He is ro: 
entitled to commissions on all the property which falls into the possession of the legate, 
unlcss it is shown that it first passed through his hands as executor. 


PPEAL from the Parish Court of East Baton Rouge. G. M. Husted, 

Parish Judge. Andrew S. Herron and John W. Burgess, for cxecu- 

tor and appellant. Samuel P. Greeves, for Mrs. Dey, opponent and 
appellee. 

TALIAFERRO, J. This controversy is confined to the question as to 
the amount of commissions the executor is entitled to, and the amount 
of fees that should be paid to the attorneys employed by him in the 
affairs of the estate. 

The judgment appealed from by the executor, awarded him two and 
a half per cent. on $4044—the sum of six hundred dollars to the 
attorneys employed by the executor, and three hundred and sixty- 
seven dollars to the executor as attorneys’ fees for services rendered 
the testator in his lifetime. 


R. D. Day died in the autumn of 1869, in the parish of East Baton 
Rouge, leaving a succession, estimated by appraisements to be worth 
eighty thousand dollars. The debts were very inconsiderable com- 
pared with the value of the estate. This succession, it seems, was 
altogether community property. The decedent left no heirs in the 
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descending line. His father survived him. He left a will by which 
he instituted his widow universal legatce of his estate, and named B. 
E. Chaney, executor. 

The father claimed the portion of the estate accorded to him as a 
forced heir. Some controversy arose out of this claim of a portion of 
the testator’s estate, but it was of short duration. The matter was 
amicably adjusted by a settlement and payment of his legitime, and 
the executor filed an account. It was opposed by Mrs. Day, the 
universal legatee, on the ground that the executor, himself an attorney 
at law, had needlessly engaged the services of other attorneys, and 
that he had done so against her expressed wishes on the subject, 
having been informed by her that she had employed an attorney who 
was recommended by the testator, and whom, on his dying bed, he 
requested should be employed. She offered the amount claimed by 
him as commissions and also his charge for attorney’s fees. 

As appellee in this court she prays that the judgment of the lower 
court be amended so as to reject the claims for attorney’s fees. 

A charge of one thousand dollars was made for the fees of the 
attorneys employed by the executor, and the executor claims commis- 
sions upon the whole amount going to the legatee by the will, and 
four hundred dollars for professional services, as attorney, rendered the 
testator in his lifetime. 

An inspection of the record enables us to see that the litigation 
involved in the settlement of this succession was neither difficult nor 
long protracted. We do not discover the necessity which required 
additional counsel, and must regard the complaint of the opponent, in 
this respect, as not without reason. In the exercise of a sound discre- 
tion, the executor should have avoided, as far as possible, the accumu- 
lation of charges against the estate. The attorneys employed are 
prominent in the profession. They did render services, and they should 
be compensated. Under the circumstances, however, we think that 
the amount allowed them by the parish judge may be considered 
liberal, and we are not inclined to enlarge or reduce it. 

Seizin of the estate was not granted by the will to the exeeutor, and 
he had at no time a general possession of it. He contends for com- 
missions on all that part of the testator’s succession which went into 
the hands of the universal legatee. Article 1677 of the Civil Code 
prescribes that, “if the executor has not had a general seizin, his 
commission shall only be on the estimated value of the object which 
he has had in his possession, and on the sums put into his hands for 
the purpose of paying the legacies and other charges of the will.” 

In this case the amount administered or which passed through his 
hands, and that by fiction of law, in the adjustment of the debts of 
the estate, seems to have been fixed by the parish judge at $4044, and 
on this sum his commission of two and a half per cent. was allowed. 
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We see no error in this. The reduction of the executor’s fee, as 
attorney in a certain case, for the testator before his decease, making 
it fifty dollars instead of one hundred dollars, we do not see requires 
alteration. ; 

It is therefore ordered, adjudged and decreed that the judgment of 
the parish court be affirmed, with costs in both courts. 








No. 15822.—J. 8. & E. A. Appor v. J. L. Witsur, Syndiec, ete. 


Estoppels are not favored in law, for the object of the administration of justice is to discover 
and apply the truth; but there may be cases in which courts are bound to say toa litigant 
that he has, to his own advantage or to the injury of his adversary, asserted judicially what 
is false, and that, having done so, he must be forever forbidden to unfold for his own ben- 
efit the truth of the matter. 

This being an action to annul, for want of citation, a judgment of the Fifth District Court; and 
it appearing that, before its inatitution, the plaintiffs had defeated, in the Third District 
Court, a large claim of the defendant, by the objection that there was then pending in the 
Fifth District Court a suit against them for the same demand, by the same party (being the 
same suit in which the judgment sought to be annulled was rendered): Held—That this 
amounted to an assertion that they had been cited in the Fifth District Court, an assertion 
made to their own benefit and the injury of the opposite party, and they could not afterwards 
be heard to say, or permitted to prove, that this assertion was false. 

It is not intended hereia to decide that the estoppel can supply the want of citation; but merely 
that it prevents the plaintiffs in this case from showing that such a want exists. 

The insufficiency of the evidence on which a judgment is rendered is not a ground of nullity, 
but is to be exposed by appeal. 


PPEAL from Fifth District Court of New Orleans. Leaumont, J. 
John McKee, for plaintiffs and appellants. EZ. C. Mix and Semmes 
& Mott, for defendant and appelle. 

Howe, J. In January, 1866, J. S. and E. A. Abbot instituted a suit 
in the Third District Court of New Orleans, against Frank Borge, 
upon notes made by J. L. Wilbur and Borge, to the amount of $3200, 

In May, 1866, the defendant, Borge, filed his answer and reconven- 
tional demand for $23,333 64. 

In September, 1866, J. L. Wilbur, as syndic of his creditors, and of 
the creditors of Wilbur & Borge, intervened in the suit, and adopted 
the answer and reconventional demand, the latter growing out of 
alleged transactions between plaintiffs and the firm of Wilbur & 
Borge. 

In December, 1866, J. L. Wilbur, as syndic, commenced a suit in 
the Fifth District Court of New Orleans, against the Abbots, for the 
same cause of action as that alleged in the reconventional demand in 
the Third District Court. The sheriff made a return upon the citation 
of personal service upon one of the Abbots, and judgment by default 
was made final against them, and in favor of the syndic, on the twenty- 
fourth of January, 1867, for $23,383 64. 

On the twenty-fifth of February, 1867, the case or Abvot ¥. sorge, 
in the Third District Court, came on for trial, and, as part of their 
evidence, the plaintiffs offered the record in the suit of Wilbur 9, 
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Abbot in the Fifth District Court, and then, when the defendant, 
Borge, and the intervenor, Wilbur, undertook to prove their reconven- 
tional demand, the attorney for the Abbots objected to any evidence 
being received, on the ground “that the said suit, in which judgment 
had been rendered in said Fifth District Court, was for identically the 
same cause of action as that set forth in the reconventional demand, 
and that said suit was lis pendens.” Counsel for Wilbur & Borge 
having admitted the cause of action in the Fifth District Court and 
that set up in reconvention to be the same, the court sustained the 
objection to going into the trial of the reconventional demand, on the 
ground of lis pendens, and refused to allow any evidence thereof, giving 
judgment in favor of plaintiffs, and dismissing the reconventional 
demand. This judgment was signed March 7, 1867. 

On the twenty-ninth of April, 1867, the suit now before us was 
instituted by the Abbots for the purpose of annulling the judgment 
above mentioned, obtained by default in the Fifth District Court in 
favor of Wilbur, syndic, on the ground chiefly of want of citation, it 
being alleged that the Mr. Abbot who was served by the sheriff, in 
New. Orleans, was not one of plaintiff’s firm, but a relative, who hap- 
pened to be passing through the city. 

To this defendant answered by a general denial, and by the further 
plea that the plaintiffs had judicially admitted that they were properly 
cited in the suit, and were estopped to deny citation, and recited the 
proceedings in the Third District Court, which we have detailed above. 

The court a qua sustained this plea of estoppel, and dismissed the 
suit of nullity, and the plaintiffs have appealed. 

Estoppels are not favored in law, for the object of the administration 
of justice is to discover and apply the truth. But there may be cases 
in which courts are bound to say to a litigant that he has, to his own 
advantage or the injury of his adversary, asserted judicially what is 
false ; and that, having done so, he must be forever forbidden to unfold 
for his own benefit the truth ot the matter. 

In the case of Philadelphia Railroad Company v. Howard, 13 Howard, 
335, it seemed that an action of asswmpsit had been instituted in Cecil 
county court, Maryland, against the railroad company, and, in the pro- 
gress of the trial, the company produced in court, and relied on, an 
instrument, as a sealed instrument, and on that ground defeated the 
action of the plaintiff; since, in the common law practice covenant, and 
not assumpsit, is the proper form of action on a sealed instrument. 

The plaintiff subsequently brought an action against the company iit 
the United States Circuit Court, at Baltimore, and offered in evidence 
the writing, as a sealed instrument. The defendant, on the plea of 
non est factum, objected to the introduction of the instrument in 
evidence, on the ground that it was not properly sealed. The plaintiff 
. contended that the defendant could not be permitted to deny the 
47 
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validity of the sealing, because such a defense would impute to the 
defendants themselves a fraud upon the administration of justice in 
Cecil eounty court, they having declared, in Cecil county court, that it 
was a sealed instrument. 

These views of the plaintiff were sustained by the Supreme Court of 
the United States, which decided that the company was estopped, by 
its own conduct in the county court, from proving the reverse of what 
it had there maintained; and the principle was enunciated that where 
a party asserts what he knows to be false, or does not know to be true, ° 
to another’s loss, or to his own gain, he is guilty of a frand—a fraud in 
fact, if he knew it to be false; a fraud in law, if he does not know it 
to be true. That it would not mitigate the fraud if the false assertion 
were made in a court of justice, and a suit defeated thereby; and that 
the defendant could not be heard to say that what was asserted on the 
former trial was false, even if the assertion was made by mistake. 
“Tf it was a mistake, of which there is no evidence, it was one made 
by the defendants, of which they took the benefit, and the plaintiff the 
loss, and it is too late to correct it now.” 

The principle here so forcibly illustrated has been often sanctioned 
by this court in different forms. See Freeman v. Savage, 2 An. 269; 
Gudley v. Connor, 4 An. 416; Denton v. Erwin, 5 An. 22; Devall v. 
Watterson, 18 An. 136. 

We have not been referred to any decision where the doctrine of 
estoppel has been applied to prevent an inquiry into the fact of cita- 
tion, as in this case, but we see no objection, on principle, to making 
such an application, in a clear case, in the interest of a pure and proper 
administration of justice. The estoppel does not supply the want of 
citation; it prevents the plaintiffs from showing that such a want 
exists. So, in the case of Philadelphia Railroad Company v. Howard, 
the estoppel did not supply a seal to the instrument, it merely pre- 
vented the railroad company from showing there was no seal. So in 
the case of Freeman v. Savage, the estoppel did not pay the note, it 
merely prevented the party from showing it was not paid. Soin Devall 
v. Watterson, the estoppel did not change one whit the real relation of 
the parties, or the facts of the case, but merely prevented the plaintiff, 
who had once judicially declared himself to have been an employe, 
from showing that he had all the time been a partner. It would be an 
error, therefore, to suppose that, by sustaining this plea, we would 
seek to supply the fundamental want of citation. We only seal the 
lips of those who allege that want. 

An illustration may be drawn from the rule in regard to acquiescence. 
A party who has acquiesced in a judgment, can not sue to annul it, ne 
thiatter how radical its defects, or absolute its nullity. Thus, in Fluke: 
v, Lacey, 2 La. 265, a party who bought his own property, at a sale oi. 
a fieri facias, and gave a twelve months’ bond; was held to ha». 
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executed the judgment, so as to debar himself from an action of nullity. 
His purehase was surely no citation, but it closed the door of inquiry 
into the fact whether he had been cited or not. 

In Landry v. Connely, 4 R. 127, where the ground of nullity was, 
that the court which rendered the judgment was without jurisdiction, 
it was held that the execution, by the vendor of the party, of a lease, 
under private signature, was an acquiescence in the judgment, which 
prevented an action of nullity, not on the ground that this signing of a 
lease could retroactively confer jurisdiction on a court, but that, as an 
act of acquiescence, it prevented an inquiry into the fact of juris- 
diction. 

Returning to the facts of this case, we find the plaintiffs, in the 
Third District Court, defeating a large demand of defendant, by the 
plea that there was then pending, in the Fifth District Court, a suit 
against them for the same demand, by the same party. They thus 
declared judicially that they had been cited in the Fifth District Court, 
and they made this assertion to their own benefit, and to the injury of 
the opposite party, and they can not be heard now to say that their 
assertion was false, and that the person on whom service of citation 
was made was not of their commercial firm. 

The other grounds of nullity alleged by plaintiffs, concern the insuf- 
ficiency of evidence on which the judgment was based. These are 
matters for appeal, and not for an action of nullity 

Judgment affirmed. 

Rehearing refused. 








No. 2576.—Succession oF ANTOINE Decurr—On Rule for Sale of 
Property to Pay Debts. 


The rule is well established that neither executors nor administrators have the power to create 
liabilities against the estates they represent, to waive rights which belong to it, to change 
the nature of its obligations, or to increase its responsibilities in regard to its debts. But, 
when judgment has been confegsed, as in this case, by the administratrix, on demands that 
are well founded: Held—That the heirs must show in opposition té a rule by the judgment 
creditors for a sale of the property, that the confession by the administratrix was made to 
their injury, and that their rights of defense against the claims were waived by the 
confession. 

if the administratrix had no funds in hand with which to pay th: judgments against the estate, 
neither her nor the heirs can successfully oppose an application for a sale of the property 
of the succession te pay the judgment creditors; and a tableau by the administratrix, as a 
preliminary step, is unnecessary. 


PPEAL from the Parish Court of Pointe Coupée. A. Bonauchaud, 
Parish Judge. Thomas H. Hughes, for appellants. Thomas J. 
Cooley, for appellees. 

Tauiarerro, J. After the opening of Decuir’s succession, four 
several creditors brought suits against it, and four judgments were 
rendered severally in their favor. This occurred during the year 1866: 
The widow and administratrix made defense in each of these suits 
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numbered on the docket of the court respectively 111, 324, 325 and 
326. Before these judgments were rendered an arrangement was 
entered into between the administratrix and the several judgment 
ereditors, by which a stay of execution in each case was obtained on 
payment of part in cash; the remainder to become exigible in four 
annual installments. By this agreement, too, the rate of interest was 
lowered to four per cent. Qn these terms the judgments were rendered 
on confession of the administratrix. After two of the installments 
became due, the creditors proceeded by rule against the administra- 
trix, to show cause why the property of the succession should not be 
sold to pay the amount of these several judgments. Several exceptions 
and defenses were set up in opposition to the sale applied for by the 
creditors : 

First—That the application was premature, no account or tableau 
having been required and no notice having been given to the heirs. 

Second—Misjoinder of parties plaintiff and the joining in the 
petition of separate causes of action. 

Third—The petition showed no facts to enable the court to judge of 
the necessity of a sale. 

Fourth—That the agreements and confessions of the administratrix, 
upon which the pretensions of the plaintiffs are predicated, are not 
binding upon the succession. 

Judgment was rendered in favor of the plaintiffs in the rule, and an 
order granted for the sale of property of the succession to pay the 
judgments, interest and costs. 

From this judgment the administratrix has taken an appeal, in 
which she is joined by the heirs. 

The exceptions, we think, were properly overruled. The creditors 
applying for a sale of property had judgments against the succession. 
Payment of the demands had been made and refused. It is fair to 
presume the administratrix had no funds to pay them,-and a tableau 
was unnecessary. It is contended, on the part of the heirs, that the 
compromise entered into between the administratrix and the creditors 
is illegal and without effect ; that she had valid defenses to make in 
the suits which the creditors had brought against her; that in 
abandoning these defenses and confessing judgment, she inflicted 
injury upon the estate and upon them; that, in her capacity of 
administratrix, she could not legally place the succession in a more 
onerous condition than she fouwad it, and could not change for the 
worse the position the estate occupied in relation to its creditors. 

The principle has been frequently recognized in our jurisprudence 
that neither executors nor administrators have power to create liabili- 
ties against the estate they represent, to waive rights which belong 
to it, change the nature of its obligations or increase its responsibilities 
in regard to its debts. 21 An. 287, and cases there cited. But we 
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do not see from the record that the administratrix in this case occupied 
grounds of advantage in the suits brought against her that would have 
enabled her to defeat the claims of the creditors. In one of these 
suits a judgment had already been obtained against the estate contra- 
dictorily with the administratrix. No defense was, therefore, waived 
in that case. In another, the account sued on had been acknowledged 
by Josephine Decuir, who is the administratrix. In this case the 
prescription of three, five and ten years is pleaded. It is alleged, on 
the other side, that the deceased had acknowledged the debt and that 
citation had been served within about two years after the acknowledg- 
ment, The question was never tried whether the plea of prescription 
was sustainable. In a third case the only defense is that the plaintiffs 
are not the owners of the note sued upon. The plaintiffs, on the 
other hand, appear to have established their ownership. 

To the fourth the answer was a failure of consideration. That the 
note sued upon was given for the price of a tract of land. The plead- 
ings indicate that this defense was not likely to prevail. It is not 
unreasonable to infer that none of these defensts were deemed | 
impregnable, for when the creditors consented to grant time the 
administratrix withdrew them all and permitted judgments to be 
rendered against the estate. 

We think the judgment should be maintained. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts. 








No. 2810.—Mrs. R. A. McKnicut, Tutrix, v. A. C. DeENovvion. 


The mere filing of a motion or petition for appeal, with an appeal bond, does not divest the 
court below of jurisdiction over the case. To invest the appellate court with jurisdiction 
over the case, an order of appeal must be granted by the lower court, 


PPEAL from Sixth District Court, parish of Orleans. Cooley, J. 
Cullom & Walsh, for plaintiff and appellant. Charvet & Duplan- 
tier, for defendant and appellee. ‘ 
Wrvty, J. The defendant moves to dismiss this appeal, taken by the 
plaintiff, on the following grounds, viz: 
First—There is no order of appeal. 
Second—The judge did not fix the amount of the appeal bond. 
Third—The surety on the injunction bond has not been made party 
to the appeal. 
We find in the record the following motion for appeal : 
** Now, by her counsel, comes the plaintiff, and moves the court for 
a suspensive appeal from the judgment rendered in the above cause, 
returnable to the Supreme Court second Monday of April, 1870.” 
(Signed) “Cuttom & Watsn,” 
“of Counsel.” 
The motion evidently does not contain an order of appeal. 
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We find no order of appeal in the record. The mere filing of a 
motion for appeal with au appeal bond, does not divest the court 
below of jurisdiction and invest the same in this court. The order of 
appeal is essential, jt matters not in what form the application is 
made—whether by motion or by petition, 

Let the appeal be dismissed at appellant's costs, 








No. 2269.—Joun S. CHIDESTER v, J. S, Srsronps et al. 


Property that has been purchased by authentic act and passed into the possession of the vendee, 
ean not be seized under a writ of fieri facias against the vendor. In such a case.the sale of 
the property thus seized will be restrained by injunction taken out by the purchaser. The 
case would be different if the seizing creditor shows that the sale is simulated. 


PPEAL from Fourth District Court, parish of Orleans. Théard, J. _ 
Sullivan, Billings & Hughes, for plaintift and appellee, Bentinck 
Egan, for defendants and appellants. 

Wrty, J. The plaintiff alleges that he is the owner of the buggies, 

horses, harness, safe, office fixtures, books, feed and other property in 
. the premises, knéwn as the “ Varieties Stable,” at No. 103 Dryailes 
street, New Orleans, having acquired the same by purchase and for 
valuable consideration from Nelson and Clinton Taylor, as per act 
passed before William Shannon, notary, on twenty-third May, 1867 ; 
that he bought in good faith their entire interest in said property, and 
that they have no further interest therein. That the defendant J. S. 
Simonds, a judgment creditor of Nelson Taylor, has caused said prop- 
erty to be seized by the sheriff of the parish of Orleans, under and by 
virtue of a writ of fieri facias, issued on his said judgment; that he 
has caused it to be advertised, and will sell it unless restrained by 
injunction. He prayed for and obtained the writ of injunction, and 
he also prayed that said property be declared to belong to him, that 
the injunction be made perpetual, and for general relief. 

The defendants pleaded the general issue, and specially denied that 
the plaintiff is the owner, or is in any manner interested in the prop- 
erty seized under his judgment against Nelson Taylor, praying tha: 
the injunction be dissolved, with ten per cent, interest and twenty per 
cent. damages in solido against the plaintiff and his surety on the 
injunction bond. 

The court gave judgment in favor of the plaintiff, perpetuating the 
injunction, with the costs, and the defendant Simonds has appealed. 

An examination of the evidence satisfies us that the judgment of 
the court below is correct. The plaintiff purchased the property by 
an authentic act, went into possession thereof, and has held and 
administered the same ever since through his attorney in fact Samuel 
G. Ferguson. 

The attempt of the defendant Simonds to show simulation, or that 
the sale was not consummated by delivery, is a failure. 

Let the judgment appealed from be affirmed, with costa, 

Rehearing refused. 
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No. 1414.—A. W. Waker v. A. MILTENBERGER & Co. 


In a suit 1o recover the damages resulting from the unlawful sequestration of a lot of sugar, 
the plaintiff must show, by undisputed evidence, the actual amount of loss resulting from 
the fallin the price during the time it was detained under seizure. Damages will not be 
allowed for an alleged deficiency in weight, if the evidence is vague and uncertain, but a 
reasonable amount will be allowed, as attorney’s fees, for setting aside the sequestration 
and getting possession of the property. 

PPEAL from the Fifth District Court of New Orleans. Leaumont, J. 
I. M. Day, for plaintiff and appellee. Campbell, Spofford & 

Campbell, Roselius & Philips and S. H. Torrey, for defendants and 

appellants. 

HowEtt, J. This is a suit tu recover $2471 66, with interest, as 
damages, alleged to have been sustained by plaintiff in consequence of 
an unlawful seizure of thirty hogsheads of sugar by defendants under 
process of sequestration issued out of the late United States Provisional 
Court for the State of Louisiana. Judgment was rendered in favor of 
plaintiff for $1482 57, with interest, and defendants appealed. 

The seizure was made on the levee in this city on twenty-third 
February, 1865, and notice given on same day to plaintiff’s broker. 
On the next day, (twenty-fourth), notice was given to plaintiff. On 
the day following, (twenty-fifth), a sale of the sugar was made by the 
said broker at eighteen cents per pound to J. B. Murison, plaintiff 
stating to the broker that the sequestration could be set aside. This, 
however, was not done until the eighteenth March, following, and the 
purchaser refused to complete the sale, because delivery could not be 
made within a reasonable time. When released the sugar was hauled 
to and stored in plaintiff’s warehouse, where it was sold on the twelfth 
of April, at thirteen and a half cents, being a difference of four and a 
half cents per pound. 

The claim is for this difference in price, auewiee to $1307 97 ; 
loss of three thousand pounds in weight, $510; watching, hauling, 
storage, extra weighing, insurance and interest, $114 67, and lawyer's 
fees, $500. 

The defendants were not informed that the sugar would be held or 
sold at their risk. It was voluntarily removed and sold by plaintiff. 
His broker says: ‘The market value of those grades of sugar are 
quoted in the Price Current from eighteen to twenty cents per pound 
on the twenty-fifth of February, 1865. I had sold the sugar at eighteen 
cents per pound. It was not delivered on account of the seizure. I 
sold the sugar on the twelfth April, 1865, at thirteen and a half cents 
per pound. On the seventeenth March the market price of this sugar 
was from eighteen to twenty cents per pound. * * * I know that 
I tried several times to sell that sugar, and that in one case, on the 
twenty-third of March, I sold five hogsheads of it at twenty-one cents. 
I could not sell it all because the market was dull. I could probably 
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have sold it, but at a sacrifice. * * * I am not certain whether 
those five hogsheads belonged to the lot of thirty, but Iam certain 
they were of the same crop and about the same quality and grade,” 
and were rolled out of the warehouse as they came, all being stored 
together. ‘Mr. Walker and myself made a mistake by keeping the 
sugar until the market was down, instead of going up. We wanted 
to do the best by keeping the sugar. By the week ending March 18, 
the low grades of sugar were of difficult sale. However, if I had been 
positively instructed to sell, I suppose I could have been able to get 
the quoted price,” which is shown to have been cighteen to twenty 
cents, and on twenty-first five hogsheads, of similar grade, were sold 
at twenty-one cents. From this evidence it is clear that the thirty 
hogsheads could have been sold without a loss in price. The evidence 
is too vague to show any loss in weight during the seizure, and no 
necessity is shown for increasing the other items of the account at the 
charge of the defendants, except a reasonable fee for setting aside the 
sequestration, which, in our opinion, should be allowed and fixed, under 
the circumstances, at one hundred dollars. There seemed to be no 
great legal difficulty, it being shown that the sugar sequestered was 
not subject to the privilege of the defendants herein. 

It is therefore ordered that the judgment appealed from be amended 


by reducing the amount thereof from $1482 57 toone hundred dollars, 
and, as thus amended, it be affirmed. Costs of appeal to be paid by 
plaintiff. — 








—— 


No. 1803.—L. Levertne & Co. v. D. A. CLARK et al.—Hamitton & 
Dunnica, Intervenors. 

A consignee of cotton is bound to comply with the conditions imposed upon him by the prin- 
cipal in relation to the appropriation of the proceeds, and the acceptance of a draft drawn 
by the owner of the cotton gives the factor a preference over the proceeds to that extent. 
PPEAL from Third District Court of New Orleans. Emerson, J. 

Miles Taylor, J. McConnell and E. W. Huntington, for appellees. 

Race, Foster & E. T. Merrick, for intervenors and appellants. 

Howe Lt, J. On the seventeenth April, 1866, Clark, at St. Louis, 
shipped thirty-six bales of cotton to Hamilton & Dunnica, factors in 
New Orleans, and drew on them his bill of exchange, at one day’s 
sight, for 4800, which was negotiated at St. Louis and sent forward 
attached to the bills of lading to Smith, Newman & Co., bankers in 
this city, who presented it to the drawees, and upon their acceptance 
thereof the bills of lading were delivered to them. 

Plaintiffs having sold to Clark ten of the said thirty-six bales for 
cash, and not having received the price, sequestered the same, on the 
allegations that they had never legally parted with the ownership and 
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possession thereof, and Clark had obtained possession by fraud, and 
they claim the cotton or its value as owners. 

Hamilton & Dunnica, who, by agreement, sold the cotton and held 
the proceeds, paid the draft at maturity, and intervened, claiming the 
amount thereof and the costs and charges, which, together, exceed the 
proceeds, with privilege. 

The district court allowed plaintiffs the net proceeds of ten bales, 
$1529 13, and gave the intervenors the balance, dismissing the 
demands of other parties whose suits had been cumulated with this. 

From this judgment the intervenors, Hamilton & Dunnica, appealed. 

The evidence shows that the cotton was regularly sold to Clark, 
weighed and delivered according to the custom at St. Louis, by which 
purchasers of cotton for cash receive delivery and are entitled to two 
or three days before bills are presented for payment. There is no 
proof of any fraud upon the part of Clark, as charged, in getting 
possession of and shipping the cotton. The bills of lading came into 
the possession of intervenors and the draft was accepted by them 
before the cotton was sequestered here. Under this state of facts they 
are protected, and must recover the advances made by them. Clark, 
the consignor to the intervenors, his consignees, was legally the 
owner of the cotton, having acquired by regular purchase and 
delivery, and he had the right to direct the appropriation of the pro- 
ceeds of his property, which he did by means of the draft drawn 
against the consignment and attached to the bill of lading. 2 An. 572; 
10 An. 782. 


It is therefore ordered that the judgment of the court a qua be so 
amended as to direct the payment of the proceeds of the cotton in the 
hands of intervenors to their claim in preference to that of plaintiffs, 
and as thus amended, it be affirmed; plaintiffs to pay costs of appeal. 








No. 1882.—Jackxson & ANDERSON v. F. BELLING. 


In a case where the law has fixed the duration of a lease, in the absence of an express agrod- 
ment, evidence of usage or custom is not admissible. 

In a suit on a contract of lease, evidence of a custom is irrelevant and should not be admitted. 

‘Yo enable a party to recover on a verbal lease, the evidence must make his demand certain; to 
make it probable is not sufficient. 


PPEAL from Fourth District Court of New Orleans. Théard, J. 
J. Ad. Rozier, for plaintiffs and appellants. OC. 2. Schmidt, for 
Ccefendant and appellee. 

Wrty,J. This is an action to enforce a verbal contract of lease 
which the plaintiffs say they made of their store, at 28 and 30 Tchoupi- 
toulas street, New Orleans, to the defendant, for one year, from the 
first day of November, 1867, at the rate of $110 per month. Under 
this lease they claim $990 and the writ of provisional scizure which 
was granted them. 

48 
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The defense is, that the premises were not leased by the year, but 
only by the month, at $110 per month; that he, the defendant, 
positively declined to take the premises, except by the month, and he 
refused to accept a year’s lease, althongh the plaintiffs offered to 
reduce the rent to $100 per month. 

The court gave judgment in favor of plaintiffs for $110, with legal 
interest from judicial demand and with lessor’s privilege on the prop- 
erty seized; and they have appealed. 

Our attention is directed to the bill of exceptions taken by the 
defendant to the answers of the witness, Jonas Pickles, to the follow- 
ing questions propounded by the plaintiffs, viz: 

First—What is the usual mode of renting property situated like that 
rented by the plaintiffs to the defendant? 

Second—When nothing is said as to the term during which a lease 
is to last, what is the understanding as to the duration of the term for 
that kind of property situated as it is ? 

As the plaintiffs declared upon a contract of lease, proof of eustom 
was irrelevant. 

Where the law provides what shall be the duration of a lease in tho 
absence of express agreement between the parties, no evidence of 
usage or custom in this regard should be received. C.C. 2655. The 
answers should not have been admitted. 

An examination of the evidence inclines us to the conclusion that 
there is no error in the judgment. One of the plaintiffs says that the 
understanding was that the defendant was to take the premises by the 
year, at the monthly rent named. On the other hand, the defendant 
testifies positively that he promised to take the house at $110 by the 
month, but not as a lease, and only so long as it suited him. The 
other witnesses were not present at the interview between the parties, 
they had no personal knowledge of the verbal contract of lease. 

In order to recover, the plaintiffs should make their claim certain ; 
to make it probable is not enough. 8 M. 14; 10 M. 419; 14 La. 455; 
19 La. 189; 2 R. 27; 12 R.471; 6 An. 28, 30; 8 An. 25; 10 An. 310; 
12 An. 12; 13 An. 105. 

But the plaintiffs argue that, as the defendant held the house under 
a written lease at $150 per month the year previous, there was a tacit 
reconduction. They point us to article 1811 of the Civil Code, which 
declares that: ‘Silence and inaction are also, under some circum- 
stances, the means of showing an assent that creates an obligation ; 
if after the termination of a lease the lessee continue in possession, 
and the lessor be inactive and silent, a complete mutual obligation for 
continuing the lease is created by the act of occupancy of the tenant 
on the one side, and the inaction and silence of the lessor on the 
other.” This argument shifts the whole theory of the case presented 
by the plaintiffs in their pleadings, and is contradicted by the evidence 
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of .Anderson, one of the plaintiffs, and the other witnesses who 
testified in behalf of the plaintiffs. 

There was no silence and inaction on the part of the plaintiffs. 
Previous to the termination of the old lease the interview was had 
between the parties, and the foundation was laid for the new lease, 
which was verbal, the rent being stipulated for $110 per month, 
whereas in the old lease it was at the rate of $150, 

How parties who have declared upon an express verbal lease at $110 
per month can recover judgment on an implied lease at $150, which 
they have not set up in their pleadings, we can not comprehend. By 
their pleadings and their evidence they are estopped from claiming a 
tacit reconduction. 

Let the judgment appealed from be affirmed ; cost of appeal to be 
paid by plaintiffs and appellants. 





—s 





No. 2478.—Tue Srate, ex rel. HuGHes & Desean, v. S. N. Bur- 
BANK, Treasurer of Metropolitan Police. 
A writ of mandamus should never be issued on the mere consent of the parties. Consent in 


such cases creates the presumption of fraud, and, when unsupported by evidence, can not 
form the basis of a valid judgment, 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Hughes & Dejean, for relators, appellees. EH. Filleul, for appellant. 
Wxty, J. Onthe twenty-second October, 1869, the relators filed their 
petition alleging that they held Metropolitan Police warrants to the 
amount of $16,277 18; that they made application to the defendant, 
the treasurer of said board, for payment thereof and he refused to pay 
the same, although he had funds sufficient to pay the relators, to wit: 
$200,000, in his hands. Alleging that they were without remedy by the 
ordinary course of law, the relators prayed for a writ of mandamus to 
compel the said Burbank, treasurer, to pay them the amount afore- 
said, and for general relief. 

On the day before the suit was filed, the defendant made the follow- 
ing acknowledgment or confession, to wit: 

“‘ Defendant accepts service ; acknowledges the receipt of order and 
copy of petition and original, and consents that the order herein 
prayed for be made peremptory, the case taken up this day and 
judgment rendered and signed.” 

(Signed) “S. N. Burbank,” 
‘Treasurer Metropolitan Police Board.’’ 

‘“‘ New Orleans, Louisiana, October 21, 1869—10 A. M.” 

Qn the day the suit was filed, by consent of the parties, the court 
took the matter under advisement, and, “ considering the cdnsent of 
the respondent that the prayer of the petition be granted and the 
judgment signed forthwith,” it was ordered that the mandamus be 
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made peremptory, and the respondent commanded to pay over the sum 
claimed immediately, and that he pay costs of judgment. 

From this judgment the Board of Metropolitan Police have 
appealed. 

They contend that their treasurer, 8. N. Burbank, acted in disobe- 
dience of their orders and resolutions—that he was unauthorized to 
consent to any such proceeding. 

There is in the record no evidence supporting the demand of the 
relators or showing that they are creditors of the Board of Metropol- 
itan Police. The mandamus is based alone on the consent of the 
respondent. 

We think the writ should not be issued upon the mere consent of 
the parties. That consent creates the presumption of fraud. That 
the proceeding before us bears on its face this appearance, and that 
the Board of Metropolitan Police have the right to appeal and demand 
relief from the illegal acts of their unfaithful agent. 

Let the judgment be reversed, the mandamus be set aside, and the 
petition be dismissed, at the costs of relators. 








No. 1895.—Martin & Butts v. Lastrares & Rospertson.—BLockx 
BrotHers, Intervenors. 
Where advances have been made and supplies have been furnished for several years to carry on 


a plantation, the merchant is only entitled to a privilege on the crop of each year, on such 
amounts as are shown to have been used in making the crop of that year. 


PPEAL from Third District Court of New Orleans. Emerson, J. 
W. O. Denegre, for plaintiffs and appellees. A. LZ. Tissot, for 
defendants and appellants. 

Howe tt, J. This case presents a conflict of privileges for advances 
and supplics, made and furnished by two commercial firms, to produce 
the cotton sequestered herein. 

Each party, the plaintiffs and intervenors, obtained judgment 
against defendants, planters, for the amount of their claims respect- 
ively, with privilege on the proceeds of the cotton, to be paid pro rata. 
The intervenors appealed. 

The correctness of their account, beginning on twenty-sixth January, 
1867, to the extent of over $6000, and the fact that the items thereof 
were furnished to defendants for making the crop of 1867, were 
admitted. The account filed by the plaintiffs runs from March 23, 
1866 to January 9, 1867, and on the eighteenth of the latter month a 
settlement was made, and defendants gave their note for the amount 
due, ineluding interest to its date, and payable first January, 1868. 
One of the defendants testifies that about the twentieth or twenty- 
second of December 1866, he came to the city to make arrangements 
for the year 1867. He informed the plaintiffs, their factors, that it was 
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impossible to prepare the crop for market in time to settle with them 
before the close of the year 1866, and asked if they, plaintiffs, were 
able to continue their advances for the year 1867, who agreed to 
accept the business and make the required advances to the extent of 
not less than nine thousand dollars, but wished defendants to settle, 
and owe no one except them, the plaintiffs. He states further, that 
the intervenors made the advances because, about that time, Martin 
& Butts refused to make further advances, and those of Block 
Brothers were necessary to continue the plantation business of 
Lastrapes & Robertson, and raise the crop of 1867. Of the account of 
plaintiffs, only three items, to wit: invoice of plows, $219 78; corn, 
$136 05; and freight bill, $147 53, are shown to have been furnished 
for the crop of 1867, and are therefore the only ones entitled to a 
privilege on that crop. After the date of each of these items, settle- 
ment was made for the year 1866, which includes them ; but we think 
they may, under the evidence, be detached and allowed a privilege. 

It is therefore ordered that the judgment of the lower court be 
amended so as to limit the amount, for which plaintiffs are allowed a 
privilege on the proceeds of the cotton sequestered, to four hundred 
and ninety-three dollars and thirty-six cents, with five per cent. 
interest thereon from ninth January, 1867, and that, as thus amended, 
the judgment be affirmed. Plaintiffs to pay costs of appeal. 








No. 1959.—Louis SELBy v. FRrEDLANDER & GERSON. 


A letter written by a creditor to his commission merchant, in which he agrees to remit the inter- 
est on his account against the merchant, when offered in evidence by the latter, the creditor 
can not be heard as a witness to show that he intended something different from that which 
its terms express. Ina case of this kind, the party writing the letter can not be allowed to 
contradict or vary its meaning by parol testimony. The rule is well established that a party 
can not vary or destroy his voluntary agreement by other than written evidence. 


PPEAL from Fifth District Court, parish of Orleans. Leaumont, J. 
Richard Shackelford, for plaintiff and appellee. OC. Roselius & 
Alfred Philips, for defendants and appellants. 

Wrty, J. Plaintiffs sued the defendants, his commission merchants, 
to recover the amount due him, as appears by the account current ren- 
dered by them, and other documents. 

The defensé¢ is, that there was a remission of the interest. 

The court gave judgment for the amount claimed, with eight per 
cent. interest. The defendants have appealed. The contest is only as 
to the interest. , 

The indebtedness accrued in 1861 and 1862. After the war, there 
was considerable correspondence between the plaintiff and the defend- 
ants. The latter insisting upon the abatement of the interest, expressed 
their willingness to pay promptly the principal. They were not 
willing to make the payment without a remission of the interest. 
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It appears that the plaintiff was very anxious to get at least part of 
what was due him, and, on the fifth of November, 1866, he wrote to 
the defendants that he needed $5000, which, he said, one of the defend- 
ants, Mr. Gerson, promised to let him have, He also stated; 

“Rest assured that I will remit the interest in advance. Please 
answer this soon, 

‘* Your friend, Louis SELBY.” 

On the cighth of November, 1866, the defendants replied, sending 
by express the required amount, stating : 

“If you need more money, you can either draw for it, or we will 
send to you, as you shall get your money within five days’ notice. 
. ° e We are certainly under great obligations to you for 
remitting the interest, and whenever we can serve you, you will find 
us as friends. e 

“ Yours truly, FRIEDLANDER & GeErsON.” 

On the tenth of November, 1866, the plaintiff, who resided at Mem- 
phis, wrote to the defendants, acknowledging the receipt of their 
letter of the eighth of that month, and also the receipt of the money. 

On the trial the plaintiff offered his own deposition to contradict 
the letter then in evidence, in which he stated: “ Rest assured that I 
will remit the interest in advance;” it was received, and the defend- 
ants excepted on the ground that it contradicted the written agreement 
contained in the letter. 

We think the court erred in receiving the parol evidence. “The 
unbending rule of our jurisprudence is, that a party can not vary o1 
destroy his voluntary agreement by other than written evidence, 
which includes answers to interrogatories on facts and articles.” Les- 
seps v. Wicks, 12 An. 739, and the authorities there cited ; also, Bart- 
lett v. Estebene, 5 An. 315. 

The case of Williams, administrator of 8. 8. Prentiss, v. Govey 
Hood, 1] An. 113, seems to be directly in point, where it was held 
that: “It is not competent for a party, against whom one of his letters 
is offered in evidence, to show by the parol evidence of the witness 
who wrote the letter for him, that he intended something different 
from what the letter expresses.” 

In that case the letter was written by his amanuensis and signed by 
Hood, yet he was not permitted by parol to alter or vary its terms. 
Here the letter was written by the plaintiff himself. 

When the defendants sent the plaintiff the money he requested, 
they thanked him for remitting the interest. He acknowledged the 
receipt of the money and of the letter. It was brought home to him 
that the defendants accepted his proposition to remit the interest, and 
yet he retained the payment made under that agreement, and remained 
silent. We are constrained to believe that the interest was remitted, 
and the parties so understood it. 
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It is therefore ordered that the judgment appealed from be amended, 
allowing the plaintiff eight per cent. per annum interest only from 
judicial demand, and as so amended that it be affirmed. It is jurther 
ordered that the plaintiff pay costs of appeal. 

Rehearing refused. 








No. 1926.--Wittram A. Hype v. Peter Marcy. 


In an action upon a joint obligation, all the parties thereto must be made parties to the suit. 
C. C., 2080, 2081, 2082, 

Where, therefore,a suit was brought in New Orleans, upon a joint promissory notc, made 
there, and one of the defendants in such suit, an absentee, who had neither a residence nor 
property in Louisiana, was cited, through a curator ad hoc: Held—That he was a necossary 
party; that the only course left was to appoint for him a curator ad hoc, and that he snb- 
jected himself to this eventuality by signing the agreement in suit. 5 An. 674. 

Whether or not such a judgment, as against the absentee, can have any extra territorial effect, 
it is not, in Louisiana, a nullity. 

PPEAL from the Fourth District Court of New Orleans. Théard, J. 
Cazabat & Philips, for plaintiff and appellant. Bradford, Lea & 

Finney, for defendant and appellee. 

Howe, J. In 1867, a judgment was rendered by the Fourth District 
Court of New Orleans, against William A. Hyde and T. G. Mackie, as 
joint debtors, upon a promissory note, executed by them as ordinary 
partners, dated in New Orleans, October 7, 1859, and payable at the 
Citizens’ Bank of Louisiana. Mackie was personally cited, but, it 
appearing that Hyde could not be found, and the sheriff being credibly 
informed that he was out of the State, a curator ad hoc was appointed 
to represent him, contradictorily with whom the suit was carried on, 
with the result above stated. 

The suit now before us was instituted by William A. Hyde, to annul 
the judgment thus obtained against him, ‘“‘ because” (in the language 
of his petition), ‘‘ he was never cited, as required by law, he being at 
the time a resident of the State of Texas.” He does not allege that, 
at the time, he had no property in Louisiana, but the fact that he had 
not may be fairly gathered from the record as a whole, and the posi- 
tions assumed by counsel in the argument. 

The defendant filed his peremptory exception of no cause of action, 
an answer to the merits, and a plea in reconvention, praying for judg- 
ment upon the note, in case the judgment above recited should be 
annulled. 

The exception was maintained, and the suit dismissed, and the 
plaintiff has appealed. 

The ‘note in question was made in New Orleans; the makers’ firm 
was domiciled here, as it seems, and their obligation was payable 
here. It was a joint obligation; and, when the defendant sought to 
colleet it by suit, the plaintiff, Hyde, became a necessary party, under 
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the provisions of articles 2080, 2081 and 2082 of the Civil Code. If, 
then, he was an absentee, the only course left was to appoint for him 
a curator ad hoc. In the language of this court, in Jelks v. Smith, 
5 An. 674, “he subjected himself to this eventuality by signing the 
agreement on which the suit was brought.” 

The plaintiff’s counsel seem to admit that, up to this point, the pro- 
ceedings were regular; that, in deference to the provisions of law, 
respecting joint debtors, it was proper to thus make him a party. But 
they insist, with much earnestness, that no judgment could or should 
have been rendered against him; that he might be thus made a joint 
defendant, in order to satisfy a legal requirement, but not for any 
further purpose. 

The question thus presented is not free from doubt, but we prefer to 
follow the decision in Jelks v. Smith, above cited, rendered, as it was, 
in full view of the leading case of Dupuy v. Hunt, 2 An. 562. See, 
also, Field v. Delta Company, 19 An. 36. If, therefore, in the present 
case, the proceedings on the note were such as to satisfy the require- 
ment that ‘‘all the obligors must be made defendants,” C. C. 2080, we 
must think that, being made defendants, they were both subject to the 
liabilities of that position, and that the judgment against Hyde was 
not a nullity. How far it can have any extra territorial effect, is not 
for us to determine in this case. 

It is therefore ordered that the judgment appealed from be affirmed. 
with costs. 








No. 2193.—Moraan Cryer v. Toomas Drewry—FeELtows, Fercuson 
& Hervey, Garnishees. 

Garnishees residing in the city of New Orleans can not be held liable to the attaching creditors 

for a lot of cotton in their hands, or the proceeds thereof, where the evidence shows that 


the cotton attached was purchased at sheriff’s sale, in the State of Arkansas, before ship- 
ment, by one of the garnishces on their own account. 


PPEAL from Fourth District Court, pamsh of Orleans. Théard, J. 
John H. Halsey, for plaintiff and appellee. A. Robert, curator ad 
hoc for defendant, appellee. Clarke, Bayne & Renshaw, for garnishees, 
appellants. i 
Howe tt, J. Plaintiff sued the defendant, Drewry, on a note for 
$1300, dated at Louisville, Ark., on the twenty-fifth of September, 
1866, due first of May, 1867, with ten per cent. interest, the payment 
of which, as alleged, and is indorsed thereon, is secured by mortgage 
on ten bales of cotton, which defendant, in violation of agreement, 
shipped to Fellows, Ferguson & Hervey, in New Orleans, who have 
sold the same and hold the proceeds, and who are made the garnishees. 
In their answers they deny having any property or funds of the 
defendant. These answers were traversed, and on the trial thereof, 
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judgment was rendered against the —— for’ $450, with tn per 
cent. interest, and they appealed. 

The evidence shows that the firm of Drewry & Little silat a crop 
together, in 1867; that a portion thereof was sold by the sheriff of 
the county ians it was raised, and purchased by C. M. Hervéy, one 
of the garnishees, and shipped to his firm here. It was this cotton, or 
a part of it, that was attached in this suit. The defendant, therefore, 
was not the owner of it. Some effort was made to prove that the firm 
of Fellows, Ferguson & Hervey agreed to hold the surplus of its 
proceeds, after paying their claim against Litle, of the firm of Drewry 
& Little, for the benefit of plaintiff on his claim against Drewry ; but 
what was said on this subject was too vague and conditional to create 
an obligation on their part, or to make the supposed surpius the prop- 
erty of Drewry. 

It is therefore ordered that the judgment appealed from be soveneedle 
and that there be judgment in favor of the garnishees, Fellows, Fer- 
guson & Hervey, with costs in both cases. 

Rehearing refused. 





No. 1937.—Josern ALEIx v. CHARLES DERBIGNY.—Wipow Durret, 
Tutrix, Intervener. 


The intervenor is not entitled to appeal from a judgment against the defendant, if no judgment 
has been refidered by the court below om the intervention, 


PPEAL from Sixth District Court of. New Orleans. _, Du inte J. 
‘Julien A. ‘Seghers, for intervenor, appellant. Saucier & Michinard 
and ZL. Duvignaud, for appellees. 

Howett, J. The plaintiff purchased four lots of ground, in New 
Orleans, from the defendant,.at public auction, but, having refused to 
comply with the terms of sale, he was notified that the property would 
be sold again, at his risk; whereupon, alleging apprehended injury to 
his credit, he obtained an injunction, restraining the defendant from 
proceeding with said threatened sale, @ la folle enchére, on the ground 
that the title of the latter was imperfect, for the following reasons, to 
wit: ‘The said lots were once sold by the defendant to Albert Duffel, 
now deceased, whose succession was accepted, with benefit of inven- 
tory, by the widow and children, some of whom are minors, and before 
its final liquidation, a retrocession of said lots was made to the 
defendant, for the unpaid price owing by the succession, upon the 
adyiee of a family meeting, and judgment of court homologating tlic 
deliberations thereof. But the undertutor of the minors did not attend 
the said meeting, they being represented by an undertutor ad hoe, 
appointed for the purpose, and the action of the beneficiary heirs, 
widow and tutrix, in effecting said retrocession, is illegal, and not 
warranted by law. 
49 
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The defendant, without excepting, answered, maintaining the validity 
of his title, and the regularity of the proceedings by which the retro- 
cession, or compromise, was authorized and effected, which resulted in 
guarding the interests of the minors, as the price due on it at the time 
exceeded that for which it was, immediately after, sold to the plaintiff, 
and the succession was saved an actual loss, besides the expense of a 
sale under legal process. 

The widow and tutrix intervened, adopting the defense of the 
defendant, and joining in his prayer for a decree dissolving the injunc- 
tion, and declaring his title good and valid. 

Judgment was rendered, on the fifth of November, 1867, in favor of 
plaintiff, perpetuating the injunction, and condemning the defendant 
to pay costs, but making no disposition of the intervention; and, on 
the fourth of November, 1863, the intervenor, as widow and tutrix, 
alone appealed. ; 

It is manifest that the judgment is res judicata, as to the plaintiff and 
defendant, appellees, and can not be disturbed as to them, and it is 
difficult to conceive what judgment can be given by us on this appeal 
that will alter or affect the rights of the several parties. Whatever 
may be the effect of the judgment, as between the plaintiff and 
defendant, it does not seem to us that it concludes the rights of inter- 
venor, whose intervention was not passed on by the court below. She 
did not require a decision thereon; and, with the decision of the main 
action, the intervention falls. 4 An. 279; 12 An. 460; 14 An. 426. 

It is therefore ordered that the appeal herein be dismissed, without 
prejudice to the rights of the intervenor. Costs of appeal to be paid 
by appellant. 








No. 2642.—Summers & Branniys v. J. Y. and F. V. Hotimasworti. 


The wife can not bind herself for her husband, nor conjoiutly with him, for debts contracted by 
him before or during the community. C. C. 2412. 

The question of the effect of the renunciation of the wife’s mortgage can not be examined by 
the appellate court, if, in answer to the appeal, she fails to ask for the amendment of the 
judgment in her favor. 


PPEAL from the Thirteenth District Court, parish of Tensas. 
Hough, J. Farrar & Reeves, for plaintiffs and appellants. Z. D. 
Farrar and Samuel R. Walker, for defendants and appellees. 
Lupetina, C. J. The plaintiffs sue the defendants, husband and 
wife, in solido, for eight thousand and thirty-five dollars, and for a 
recognition of their mortgage, executed by defendants to secure the 
debt. On the twenty-second day of January, 1867, the plaintiffs and 
the defendants entered into a contract, whereby the plaintiffs agreed 
to furnish supplies aud moneys to cultivate a certain plantation in 
this State, and the defendants jointly and severally executed three 
promissory notes, each for $3000, and they gave a mortgage on lands 




















NEW ORLEANS, MAY, 1870. 387 


Summers & Brannins v. J. Y. and F. V. Hollingsworth. 








in this State, a part of which is stated in the act to be community 
and a part the paraphernal property of the wife; and the wife 
renountes her legal mortgage on the community property in favor of 
the plaintids. 

The only questions presented by the pleadings are, has the wife 
bound herself for any part of the debt claimed, and is the mortgage 
given by her on her separate property valid ? 

The evidence establishes that the debt created was for the benefit of 
the community, and the Civil Code declares that the wife “can not 
bind herself for her husband, nor conjointly with him, for debts con- 
tracted by him before or during the marriage.” Art. 2412, 14 An. 169. 

The question argued in the brief, relative to the renunciation of the 
wife’s mortgage, can not be examined by us, as the appellee has not, in 
her answer to the appeal, asked for the amendment of the judgment 
in her favor. 

It is therefore ordered that the judgment of the district court be 
affirmed, with costs of appeal. 

Rehearing refused. 








No. 2598.—Wipow CHARLES A. Stack et al. v. Epwarp J. Gay. 


Steam boilers, usedin a saw mill on a plantation, do not constitute a part of the realty, and the 
owner may recover them or their value from a purchaser of the place, although he may 
have paid the vendor their full price. In such & case, the vendee is entitled to judgment 
against his vendor in warranty for the amount he is condemned to pay the owner of the 
boilers. 


PPEAL from Fifth District Court, parish of Iberville. Posey, J. 
A Samuel Mathews, for plaintiff and appellant. Barrow & Pope, for 
defendant and appellee. W. B. Robertson, for warrantors. 

LupetinG, C.J. The plaintiffs allege that, during the year 1866, 
they loaned to J. Walter Stillwell two steam boilers, which were placed 
upon the plantation of Mrs. Keep, and were there used in a saw mill ; 
that the defendant was aware of the fact that the boilers did not belong 
to Mrs. Keep, when she sold the place to him; and they prayed to be 
declared the owner of said boilers, and that the boilers be delivered to 
them, or that there be judgment against the defendant for the value 
of said boilers, with interest and costs of suit. 

Gay filed a general denial; alleged that the boilers were attached to 
the soil, and formed a part of the realty which he bought, etc., and he 
called his vendor in warranty. Mrs. Keep, called in warranty, denied 
all the allegations of the plaintiff; claimed to be the owner of the 
boilers, by different titles derived from Stillwell, and called his legal 
representative in warranty. ; 

The evidence establishes clearly that the boilers belong to the plain- 
tiff; there is no proof that Mrs. Keep ever acquired any title to them 
from Stillwell, or any one else. 
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‘ The evidenee in regard to the value of ‘the boilers is conflicting. 
The estimate placed on them by the witnesses range from $300 to 
$1000. The owners of the boilers demand that they be delivered to 
them; while the defendant resists the demand, and claims the right 
given him by article 499, Civil'Code, to pay their value. Under these 
cireumstanee, equity would ‘require that we should not adopt the 
lowest estimate of their value, ‘as the district judge did, but that we 
should rather allow the full,’ but fair, value of the boilers. No one 
should enrich himself at the expense of another. We think $650 
should have been allowed. ° 

It is therefore ordered and adjudged that the judgment of the dis- 
trict court be avoided and reversed, and that there be judgment in 
favor of the plaintiffs against the defendant, Edward J. Gay, for $650, 
with five per cent. per annum interest from judicial demand, and costs 
in both courts. It is further ordered that Edward J. Gay have judg- 
ment against Mrs. Eliza Keep, his vendor and warrantor, for the like 
sum, with interest and costs. It is further ordered that the demand 
of Mrs. Keep against Henry S. Slack, administrator and individually, 
be rejected, with costs, 








No, 1965.—Rosert L. Youne v. Surp Princess Royar. et al. 


The State courts are without jurisdiction to enforce a privilege given: by law on vessels for the 

‘  pecovery of damages for a maritime tort. In such cases an admiralty lien is created which 
can only be enforced in the courts of the United States. 4 Wallace, 424, 561, 

Aclaim for damages ex deliclo can not be enforced by attachment 12 An. 110. 


In anh action for damages against a vessel for a collision, no judgment can be rendered against 
her it the evidence shows that she was not in fault, and that she was, at the time of the 
collision, tnder the control of @ tugboat, 

PPEAL from Fourth District Court, parish of Orleans. , Théard, J. 
si Randolph, Singleton & Browne, for plaintiff and appellant. Race, 
Foster & E. T. Merrick, for defendants and appellees. Hornor ‘¢& 
Benedict, for warrantors, appellees. 

~ Lupexine, C. J. ‘The plaintiff complains that, by a collision in the 
port of New Orleans, his flatboat and a cargo of flour were damaged 
by the fault of those in charge of the ship Princess Royal, to the extent 
of $1382 18. He alleges that he has a privilege on the ship to secure 
the payment of the damages; that her owners are non-residents and 
unknown to plaintiff, and he prays for an attachment against the 
vessel and for judgment against the master and owners for the sum 
above stated, with interest and costs, and with privilege on the ship 

Princess Royal, her tackle, ete. The usual affidavit and bond for 

attachment were made, and a writ of attachment issued. 

, The defendants appeared, and for answer filed a general denial; 

they called the master and owners of the tugboat Tuscarora in 
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7 warranty, alleging that -tlrey. had the ship Princess Royal in tow, and 
" that they were responsible for any damages done to the plaintiff, ete. 
They alleged that the master ‘and owners of the Tuscarora are non- 
residents; they allege that under the law of the State they have a 
privilege on the ship, and pray for an attachment, etc. 

The warrantors excepted, on the grounds following: That the court 
‘was without jurisdiction over the matter and things involved 
in” the suit; that no law authorized the call in warranty; that no 
cause of action is stated agajnst the warrantors. 

Subsequently they filed a rule to quash the attachment for ‘the 
reasons following: That the court is without jurisdiction; that no 
law of the State accords to the. defendant a right to a writ of attach- 
ment; that the affidavit is insufficient; that the damages claimed are 
not due, and that the.bond is not good. The exceptions and rule were 
dismissed, and the warrantors filed for their answer a general denial. 

Later in these proceediegs the defendants and warrantors filed an 
exception to the jurisdiction of the court, on the ground that the case 
was within the exclusive admiralty and maritime jurisdiction of the 
United States courts, 

This exception was sustained, and the suit was dismissed, and the 
plaintiff has appealed. 

If this action be considered as a proceeding in rem for the enforce- 
ment of a privilege given by law (Revised Statutes of 1855, p. 538, 
sec, 9) on the vessel, for the recovery of damages for a tort, the State 
courts are without jurisdiction. The case would be one of maritime 
tort, creating an admirglty lien, which can be enforced against the 
ship only by the courts of the United States. 4 Wallace, 424, 561, 

If the suit be regarded as an attachment, whereby the absent 
defendants are brought into court through their property, the suit can 
not be maintained, for, under the settled jurisprudence of this State, 
attachment suits can not be maintained on a claim for damages arising 
ex delicto. 2 An. 943; 3 An. 436; 12 An. 110. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs of appeal 





On APPLICATION FOR REHEARING. 


Lupe.inG, C. J. We shonld have stated that no judgment could be’ 
rendered against the defendants because they were not in fault, their 
ship, the Princess Royal, being, at the time of the collision, under the 
control of the tugboat Tuscarora. See 20 An. 495, Sanford v. Clapp. 

_ Rehearing refused. 
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No. 1919.—F. Borspore v. GeorGE and Rospert MALcoim. 


The mortgage granted by article 3282 of the Civil Code in favor of the tutor on the property of 
his ward for advances made, has effect against third parties only from the date of inscrip- 
tion. Tacit mortgages exist only in favor of those persons included in the exceptions 
established by law, and no exception is made in favor of tutors, The mortgages granted in 
their favor must, to have effect, be recorded. 

The rank of mortgages, which are required to be recorded to give them validity, must be 
determined by the date of inscription. 


PPEAL from Second District Court, parish of Orleans. Thomas, J. 
L. Charvet and EF. Bermudez and 8S. & J. L. Belden, for plaintiffs 
and appellees. L. Castera and C. Hunt, for defendants and appellants. 

Howet1, J. This is a controversy between mortgage creditors, in 
which the only question pressed on our consideration by the plaintiff 
and appellant is as to the necessity of inscribing the legal mortgage 
granted in article 3282 of the Code in favor of tutors on the property of 
minors, as a security for the advances which they may have made, and 
which is therein declared to be like the mortgage in favor of the minors. 
He contends that, because the mortgage of tutors is in letter and spirit 
a like mortgage with that granted in favor of minors under said article, 
it must be preferred over subsequent conventional mortgages exactly 
in the same manner as the mortgage of minors, without being inscribed ; 
that because declared to be like in kind by said article, it is like also 
in its operations, effects, advantages and privileges, and that the pro- 
vision of the law which dispenses the minor’s mortgage from inscrip- 
tion embraces also the tutor’s mortgage. 

To this proposition we can not assent. Article 3297 declares that 
“among creditors, the mortgage, whether conventional, legal or 
judicial, has force only from the time of recording it in the manner 
hereinafter directed, except in the cases mentioned below.” 

Article 3298 says: “‘A mortgage exists without being recorded, in 
favor of minors, interdicted and absent persons, on the property of 
their tutors, curators, and others, over whose property the law grants 
them a tacit mortgage, either general or special. 

‘‘The mortgage of the wife on the property of the husband for her 
dotal rights, does also exist without being recorded.” 

This latter clause has been construed to apply also to the wife’s 
paraphernal rights, which, it has been thought, was judicial legisla- 
tion, but which may possibly be warranted by the language of the 
second clause of article 3333. The reason upon which the exception 
established by this article rests, is that the persons thus protected are 
unable to act in their own behalf. This reason does not exist in the 
case of tutors who act for themselves. The exception isin favor of 
the persons and not the rights protected. This distinction is apparent 
.in all the legislation on the subject. In the chapter on inscription, 
article 3317 declares that “all mortgages, whether conventional, legal 
or judicial are required to be recorded in the manner hereafter pro- 
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vided,” and article 3333, in the same chapter, directing the reinscrip- 
tion, exempts the mortgages in favor of the wife, for her dower and 
other claims, and in favor of minors, interdicted and absent persons. 

And so in the act of 1843, directing how inscriptions shall be erased, 
this distinction is maintained In none of the provisos, exceptions or 
exemptions in the law is the mortgage of the tutor embraced. Ezpressio 
unius est exclusio alterius. 

The law seems to be positive that among creditors mortgages will 
have effect only from the date of inscription, except mortgages in favor 
of wives, minors, interdicted and absent persons. 

Judgment affirmed. 








No. 2644.—Votney E. Oate et al. v. J. C. Kine et al.—Dicas & 
Micuie, Intervenors. 

The hypothecary right granted by C. C. 1626, in favor of a particular legatee upon the immova- 
bles of a succession, is a legal mortgage; and it must be recorded, in order to maintain its 
priority, as against a conventional mortgage, imposed by the universal legatee, and duly 
recorded. ©, C. 3297. 

PPEAL from the District Court, parish of Tensas. Hough, J. 

J..G. Leach and A. N. Ogden, for plaintiffs and appellees. Spar- 
row & Montgomery, Reeve Lewis and Farrar & Reeves, for defendants 
and appellees. Mayo & Spencer and Aroni & Collier, for interyenors 
and appellants. 

Howe, J. Rodney C. King died in 1853, leaving a will, by which he 
constituted J, C. King and Prosper King, then minors, his universal 
legatees, and bequeathed to Volney E. Ogle and Ellis K. Ogle the sum 
of $25,000. He left no forced heirs. 

The defendant, Kibbe, dative testamentary executor, and tutor of the 
Kings, rendered his final accounts in 1859, which were homologated. 

In the same year, the Kings, one being of age, and the other eman- 
cipated, took possession of the immoyables of the succession, consisting 
of a plantation, etc. In 1261, they mortgaged the property to secure 
notes held by the intervenors, Diggs & Michie, and which were given 
for advances and supplies to carry on the plantation. 

This action was instituted in 1866, to enforce the claims of the Ogles, 
as particular legatees, for the sum of $25,000, with interest, and to 
have the mortgage therefor recognized as the first mortgage on the 
property. The Kings are sued jointly, as debtors of the legacy, in 
possession of the plantation, and the defendant as executor, who had 
wrongfully turned it over to them in 1859, 

The intervenors asserted their priority, in virtue of their conven- 
tional mortgage, recorded March 14, 1861. 

The judge a quo was of opinion that, by the terms of the testament, 
the plaintiffs were to be paid their particular legacy only from the 
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revenues of the plantation, and gave judgment recognizing this right, 
with mortgage, as claimed. No- judgment was given against Kibbe, 
upon the claim made against him, as executor, and for — — 
fully turned over the plantation to the Kings. 

Neither plaintiffs nor’ défendants have appealed, anfl we can not» 
therefore, consider the merits of the judgment, as between them, nor 
the questions therein involved. 

It was, however, further decreed that the intervenors have judgment 
against the Kings for the amount of their claims, with mortgage subse- 
quent to that of, plaintiffs. The only question before us is that of 
priority, as between the mortgage of the legatees and that of the 
intervenors. 

Article 1626 of the Civil Code declares that the heirs of the testator, 
@r the debtors of -q legacy,.shall be personally bound to discharge it, 
each in proportion to the part that falls to him in the succession, and 
that they shall be bound by mortgage for the whole, to the amount of 
the value of the immovable pitied of the succession withheld by 
them. 

This article is identical with article 1017 of the Code Napoleon, and 
there seems to be no difference of opinion among the French com- 
mentators as to the character of the mortgage thus established: It is 
a legal mortgage. The action to enforce it is a hypotheeary action— 
the one instituted by the plaintiffs inthis case to establish and cause 
to be enforced the mortgage which they claim on the immovables 
withheld by the Kings, the debtors of the legacy. Rogrou, Codes 
Frangais, vol. 1, p. 194; Toullier, vol. 5, No. 567; Persil’s Regime Hypo- 
theeairé, vol. 1, p.-373, et seq; Troplong Hypothéques, vol. 2, No. 
432, Aer.; Merlin Repertoire, Legataire, 36, par. IT. 

And the same writers appear to agree that this legal mortgage must 
be registered, to maintain its priority, as against mortgage creditors in 
whose favor the immovables of the inheritance may be affected by the 
heir or universal legatee, in possession. The same just rule would 
seem to be established by our Civil Code. ' “Among creditors, the 
mortgage, whether conventional, legal, or judicial, has force only from 
the time of recording it, in the manner hereafter directed, except in 
the cases mentioned below.” Article 3297; The only mortgages that 
exist without inscription are those in faver.of minors, mterdicted and 
absent persons, and married women. Article 3298. The legal mort- 
gage of the particular legatee against the heirs, on the immovables of 
the inheritance, which they detain or withhold, is not excepted froni 
the necessity of registry, and we do not feel authorized to make the 
exception. Se case of Boisdoré v. Malcolm, this day decided. The 


rule which we thus fecl called upon to recognize, is one of eminent 
justice in this ‘case. 


The executor, Kibbe, who was also tutor of the Kings, rendered his 
final accounts in 1859. The Kings, having each become sui juris, took 
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possession and control of the plantation in the same year. Two years 
after, they borrowed money upon the notes held by the intervenors, 
and, to secure these notes, executed the conventional mortgage. The 
proceeds went to carry on the place. 

Five years after, in 1866, this suit is instituted, with intent, on the 
part of the particular legatees, to obtain a preference over those who 
have thus furnished money to carry on the plantation, out of the net 
product of which their legacy was to be paid. It would scem that, in 
such a case, strict law and equity must coincide. 

Much has been said, in the argument of this cause, of the action of 
separation of patrimony, and the privilege, or, perhaps more properly, 
right of preference, provided by article 3242 of the Civil Code. We 
do not think that the questions raised by this branch of the discussion 
require consideration in this case. This is not an action of separation 
of patrimony. “We do not find that the plaintiffs have ever instituted 
any such action, and it may be doubted if it would lie, in regard to a 
succession accepted, in legal contemplation, with benefit of inventory. 
But the article throws some light upon the propriety, possibility and 
method of recording this legal mortgage, for it declares that the legatee 
who resorts to the action of separation, can preserve his privilege only 
by recording in the mortgage office the evidence of his claim on the 
property of the succession, within three months after it is opened. 

Considering, therefore, that the legal mortgage of the plaintiffs was 
not recorded prior to that of intervenors, we must conclude that there 
was error in the judgment, to the prejudice of the latter. 

It is therefore ordered and adjudged that the said judgment, so far 
as it accords to the intervenors a mortgage subsequent in rank to that 
of plaintiffs, be avoided; that the intervenors’ mortgage be decreed to 
be prior in rank to that of plaintiffs, upon the property described in 
the act by which their notes are secured; that, in all other respects, 
the said judgment remain undisturbed, and that the plaintiffs pay the 
costs of appeal, 








No. 2650.—Honore Portier v. Wm. M. SrricKLaNnp ct al.—Wwa. M. 
STRICKLAND ™% Hyatt and GILLESPIE. 


Ths sale of a judgment will be staid by injunction, if the judgment debtor has been notified 
of the transfer before the seizure was made, provided the transfer was made bona fide. 


PPEAL from Thirteenth District Court, parish of Tensas. Hough, J. 
Julius Aroni, for plaintiff and appellant. Farrar & Reeves, for 
defendants and appellees. 

Luverne, C. J. On the thirteenth day of April, 1868, Honoré 
Pottier obtained an injunction to prevent the defendants from selling 
a judgment, rendered in the suit of R. C. Hyatt v. Joseph Dunbar, on 
the ground that the judgment. belonged to him. 


50 
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The evidence satisfies us that the judgment should have been taken 
originally in favor of Pottier, and that the transfer thereof by Hyatt, 
after the judgment had been obtained, was made bona fide, and that 
the said transfer was notified to the judgment debtor before the seizure 
in this case. C. C, arts. 2612, 2613. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs of appeal. 








No. 2081.—T. Barnett, Wife, etc., v. P. BERNsTEIN, Tutor, et al. 


A judgment of the court ordering a partition of succession property in kind, to be made in 
conformity with a report of experts and demanded by all parties in interest, will not be set 
aside because a new inventory and appraisement was not made, as required in such cases 
by article 1248, Civil Code. 

PPEAL from the Second District Court for the parish of Orleans. 
Duvigneaud, J. Hyman, Wallace & Handlin, for opponents and 
appellants. 2. Howard McCaleb, for appellees. 

Howe tt, J. There being no sufficient evidence before us that the 
appellants have voluntarily executed the judgment appealed from, and 
the matter in dispute being over five hundred dollars, there is no 
ground for dismissing the appeal, and the motion is overruled. 

The appeal is taken from a judgment dismissing an opposition to the 
homologation of an act of partition before a notary, under a judgment 
of the court ordering it to be made and referring the parties to 
said notary. 

The only ground of opposition which can be considered on this 
appeal is the failure to make an inventory within the twelve months 
preceding of the property to be partitioned, which consisted of two 
houses and lots, which the record shows were considered by both 
parties to be of equal value and were held in common by two owners, 
the plaintiff on the one part and the heirs of her deceased sister, Mrs. 
Bernstein, on the other. 

The object of the law in requiring a recent inventory is to secure an 
equal and just partition of the property in value, but where the parties 
agree, and other evidence shows, as in this case, that the lots or 
portions are equal, and there is nothing to show a suggestion from any 
party that the value is different from that in the last inventory taken, 
or that a new appraisement was demanded, the omission to make a 
formal inventory by a notary is not fatal. 

Article 1249 says: it is in the case prescribed in the preceding 
article that the judge is bound to order a new appraisement. The 
exact conditions contained in that article (1248) do not appear in this 
proceeding. 

Both parties seem to have demanded a partition in kind, prayed the 
appointment of experts to report thereon, and asked to be referred to 
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a notary. No demand was made for a new inventory and no fraud 
is suggested. The experts were appointed, and they reported in favor 
of a partition in kind of the two pieces of property, and the judge 
rendered a judgment decreeing a partition and directing the property 
to be divided into equal parts—one to plaintiff and the other to the 
heirs of Mrs. Bernstein. This judgment has become final. In the act 
of partition the value of each property is stated to be $11,000. All 
the special tutors to the heirs of Mrs. Barstein, who are lawyers, 
signed this act. 

Under these circumstances, we think the objection should not 
prevail. No good purpose would be served by another act of partition. 

Judgment affirmed. ; 








No. 6489.—A. B. James v. Jonnson & BrorHer—G. W. JoHNson, 
Intervenor. 

Plaintiff, a merchant in the city of New Orleans, had for his customers the defendants, 
residing at DeKalb, Texas. Defendants became largely indebted to plaintiff. A brother of 
defendants, who had been their clerk, came to New Orleans with drafts in favor of the 
defendants, and some money, and purchased a lot of newgoods. Immediately thereafter 
the plaintiff, being a creditor, attached the new goods thus purchased. On trial judgment 
was rendered in favor of the attaching creditor. The brother who had formerly been the 
clerk of the defendants, with no visible means or business to indicate capital, intervened in 
the attachment suit, and claimed that he had made the purchases of the goods attached on 
his own account; that he had bought the store in Texas and was doing business for 
himself. The evidence failed to show a sale before the attachment was made, and also failed 
to show any consideration therefor, or that the money with which the goods attached were 
purchased was his own: Held—That, under this state of facts, the sale of the store, in 
Texas, and the pretended ownership of the stock of goods bought in the city of New 
Orieans, amounted to a fraud on the part of the intervenor and defendants, and was, 
therefore, null and void. 


Fyne from the Sixth District Court of New Orleans. Howell, J. 
Hunton & Miller and Elmore & King, for plaintiff and appellee. 
Emerson & Huntington, for Johnson, intervenor, appellant. 
TaiaFerro, J. The plaintiff, in May, 1856, attached certain mer- 
chandise as property of their debtors, Johnson & Brother, residents of 
Texas. This lot of merchandise was claimed by the intervenor as his 
property, having purchased it, as he averred, on his own account. 
There was judgment in favor of the plaintiff, with privilege upon the 
goods attached and for costs. This judgment was rendered on the 
second of March, 1857. Nearly two years after, in January, 1859, 
judgment was rendered in favor of the plaintiff against the intervenor. 
The facts appear to be that Johnson & Brother, who were merchants 
of DeKalb, Texas, had been in the habit for several years previous, of 
buying their goods in New Orleans, and were considerably in arrears 
with the merchants in the city in the year 1856. Inthe spring of that 
year George W. Johnson, the intervenor, who had formerly been the 
clerk of his brothers, Phineas and Lewis, comprising the firm of 
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Johnson & Brother, came to New Orleans and purchased with drafts 
drawn in favor of Johnson & Brother, and with part cash, the mer- 
chandise which plaintiff attached as the property of Johnson & 
Brother. The intervenor claimed to have purchased the stock of 
goods of Johnson & Brother at DeKalb, and that he was doing business 
there on his own account. The evidence taken in the case is copious, 
and much of it was taken under commissions, addressed to various 
places. A review of it inclines us to adopt the conclusion arrived at 
by the jury before whom it was tried in the court below, and that is, 
that the pretensions of the intervenor to ownership of the property 
was 3 simulation and fraud, attempted to screen the property of the 
firm of Johnson & Brother from the reach of their creditors. Various 
facts, raising a strong presumption against the fairness of his dealing, 
are shown. He came a year or two previous to 1856 to DeKalb, in 
Texas, having but little visible means, and engaged as.a clerk for the 
house of Johnson & Brother. He stated that a short time before 
coming to New Orleans in 1856, he had bought the stock of goods and 
the assets of Johnson & Brother; that the consideration of the 
purchase was the indebtedness of the firm to him in the sum of $2350, 
for which he held their note. The testimony was taken, first, of 
Phineas Johnson, and afterwards of Lewis Johnson, to establish the 
indebtedness. The testimony of these witnesses given in favor of the 
intervenor is quite contradictory. The former stated that no assets of 
the firm had been transferred to the intervenor; the latter that the 
assets were transferred to him. One of them fixed the indebtedness of 
the firm to the intervenor at $2350; the other at a fraction over $4000. 
The sale of the goods at DeKalb was not known in that place until 
after the attachment of the plaintiff took place. The intervenor 
himself, being questioned by a party in interest as to the drafts he 
used in the purchase of the merchandise in New Orleans, said, at first, 
that the firm of Johnson & Brother had no interest in these drafts, 
and, afterwards, on the same day, admitted that Lewis Johnson had 
an interest in them. 

In fine, the case has all the usual surroundings of fraud and simula- 
tion. Johnson & Brother were heavily in debt in New Orleans, The 
pretended purchaser of their goods and assets was their brother, pre- 
viously employed by them as their clerk at a small salary, and without 
means of his own. The seerecy of the sale, which appears to have 
been a device resorted to after the plaintiff’s suit was brought, and 


which was not published in the DeKalb newspaper until after 
that event. : 

We think the fraud and simulation fully made out. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts. 


Howell, J., recused. 
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No. 1993.—Ricuarp Jounson v. Joun H. GENNIsON—E. M. Ivens, 
Appellant. 


A judgment ordering the sheriff and scizing creditor to return to the purchaser the price of tha 
adjudication of property sold at sheriff’s sale is equivalent toa judgment formally annul- 
ling the adjudication. Therefore, when such a judgment has been rendered, and not 
appealed from, the surety on the appeal bond is estopped from setting up on a rule to 
show cause why he should not pay the judgment, that the first adjudication is still in force, 
because it has not been legally annulled. 


PPEAL from Sixth District Court, parish of Orleans. Duplantier, J. 
A. Cazabat and J. EL. Wallace, tor plaintiff and appellee. Lacey 
& Butler, for defendant and appellant. 

Lupetine, C. J. The plaintiff, having obtained a judgment against 
Gennison, the latter appealed, and gave a bond for a suspensive appeal, 
with E. M. Ivens as his surety. 

The Supreme Court affirmed the judgment of the district court. 

On the thirtieth of June, 1866, property of the defendant was sold, 
under execution issued in the above entitled cause, for enough to sat- 
isfy the judgment. On the twenty-third of July, Mrs. Emanuel, the 
purchaser, instituted proceedings against Johnson, the judgment cred- 
itor, Gennison, the debtor, and the sheriff, to compel the sheriff to 
return the purchase price, on the ground that the property described 
in the advertisement and act of sale did not belong to defendant. 

There appears to have been a misdescription of the property seized. 
There was judgment in favor of Mrs. Emanuel, and the money was 
refuaded to her. No appeal has been taken from that judgment. It 
is contended now that the defendant, Gennison, was not notified, and 
was not a party to that suit. 

The sheriff’s return shows that “acopy of the within rule was 
served on John H. Gennison, at his domicile, No. 64 Villere street, by 
leaving the same in the hands of Miss Francis Gennison, a free person, 
apparently over the age of fourteen years, living and residing at the 
said domicile, and whose name and other facts I learned by interro- 
gating her, the said John H. Gennison being absent from home at the 
time of said service.” 

On the tenth of April, 1867, an alias writ of fieri facias was issued 
upon the judgment rendered in favor of Johnson against Gennison— 
property was seized and sold. There being no other property of the 
defendant to seize, the writ was returned unsatisfied. On the fifth of 
August, 1867, - the plaintiff took a rule upon Edmund M. Iyens, the 
surety on the defendant’s appeal bond, to show cause why he should 
not be condemned to pay the balance of the judgment, after deducting 
the net proceeds of the sale made under the alias writ. 

The reasons assigned by the surety why judgment should not be 
rendered against him are, that the proceeds of the first sale were suffi- 
cient to satisfy the debt against Gennison, and that the adjudication to 
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Mrs. Emanuel was not absolutely void, nor has it been legally 
annulled. 

There was judgment ordering the sheriff and judgment creditor to 
refund the price of the adjudication to Mrs. Emanuel, as already 
stated, and that judgment is now res judicata. 

The court a qua rendered judgment against the surety, and we have 
discovered no error in it. 

It is therefore ordered that the judgment of the lower court be 
affirmed, with costs of appeal, 

Rehearing refused. 








No. 2657.—MatiLpa J. Bowie v. SAMUEL M. Dayis, 


An act of donation inter vivos has no effect against third parties if it has not been registered in 
the proper book of donations kept in the parish where the property is situated. C. C. 
1541, 1542, 1543, 1544, 1545. 

In this case an imperfect donation was made in favor of Mrs. Bowie, a married woman: 
imperfect, because of the reservations by the donorin theact. Afterwards, and before the 
donation took effect, the donor and his wife, and the donee and her husband, made a 
notarial act, which was duly recorded, interpreting and construing the act of donation, 
declaring its meaning to be a sale of the property, and nota donation. Before, however, 
this act construing the donation was passed, the property was sold at marshal’s sale by the 
creditors of the donor, and the husband of the donee became the purcbaser. The 
husband of the donee having purchased the property described in the act at marshal’s sale, 
executed a mortgage thereon for $70,000, and the wife (the donee) made a renunciatioa of 
her rights in the act: Held—That her joining her husband and the donor in an authentic 
act of interpretation of the meaning of the act of donation, which was placed of record, 
with her subsequent act of renunciation in the act of mortgage given by her husband, she 
was estopped and precluded from claiming the property under the dgnation, which had 
never been properly registered. 


PPEAL from the Thirteenth District Court, parish of Tensas. 
Hough, J. A. N. & H. N. Ogden and Mayo & Spencer, for plain- 
tiff and appellant. Thomas P. Farrar, for defendant and appellee. 
LupELING, C.J. This is a petitory action by a married woman, 
separated in property from her husband, to recover a tract of land 
situated in the parish of Tensas. She claims to be the owner of the 
property by virtue of an act of donation from her brother, John K. 
Ruth, made in June, 1850. The act recites ‘‘ for and on account of the 
love and affection which he has and bears towards his sister, Mrs. 
Matilda J. Bowie and her children, and for diverse other good and 
sufficient reasons, he does give, grant, donate and transfer all and 
singular his right, title and interest in” the property. The act further 
recites that it is “expressly understood and agreed that the proceeds 
of the crops of said Franklin plantation are to be subject to John K. 
Ruth’s disposition, until the full and final payment of the debt which 
is now due by said place to John Armfield, and that the said transfer 
shall not, in any manner, interfere with the mortgage now held by John 
Armfield.” 
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The evidence shows that the plaintiff, who was then not separated in 
property from her husband, went with him to live on the plantation, 
and that out of the products thereof, Dr. Bowie, her husband, paid the 
debts due to Armfield. On the tenth of February, 1859, John K. Ruth 
and his wife, and Mrs. M. J. Bowie, assisted by her husband, in a 
notarial act, passed before A. Mazureau, a notary public, declared that 
John Armfield had purchased said plantation, at a marshal’s sale, under 
an execution issued against John Ruth, the father of John K. Ruth and 
Matilda J. Bowie, and that he had transferred the property to John K. 
Ruth, under an agreement that he should transfer the property acquired 
by him at the marshal’s sale to some one of the children of John Ruth, 
for the price by him bid for the property, and that the parties intend- 
ing to substitute Matilda J. Bowie and her husband in the place of 
John K. Ruth, they erroneously called the transfer from John K. Ruth 
to Matilda J. Bowie a donation. That they all intended it to be a sale 
of the rights and interest of said John K. Ruth to said property to 
Mrs. M. J. Bowie and her husband, Allen B. Bowie, on their assumption 
of the debt due to Armfield; and that said Allen B. Bowie had dis- 
charged the debt; John Armfield also signed that act. It was duly 
recorded. 

About seven months after this public declaration of the understand- 
ing and intention of the parties to the act of twentieth June, 1850, 
Allen B. Bowie borrowed $70,000 from Leveritch, and he executed a 
mortgage on the Franklin plantation (being the property mentioned 
in the transfers aforesaid), to secure the payment thereof. In this act 
of mortgage, Mrs. Bowie joined to renounce her mortgage on the 
property in favor of the mortgagee. On the seventeenth May, 1866, 
Mrs. Bowie sued her husband for a separation of property and for a 
dissolution of the community of acquets and gains, and she obtained a 
judgment against him on the following day for a large sum of money 
and for the Glen Allen plantation, her paraphernal property, ete. 

Although the “‘ Franklin plantation” was then in the possession of 
her husband, she did not claim it to belong to her. 

In the meantime Stephen Duncan had acquired the mortgage notes 
of Allen B. Bowie, given for the money loaned by Leveritch, and he 
sued Allen B. Bowie. Judgment in his favor, making executory the 
mortgage on the Franklin plantation, was rendered on the twenty- 
fourth of November, 1866. 

On the second of March, 1867, the Franklin plantation was sold 
under execution issued under the judgment in the suit of Duncan v. 
Bowie, to Samuel M. Davis for $34,524 90. On the thirty-first day of 
October, 1868, this suit was instituted. 

We do not think the plaintiff has made out her case. She claims 
under the act of twentieth June, 1850, as a donation from her brother. 
As an act of donation it can have no effect against the defendant, as it 
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was never recorded in the book of donations, which is kept in the 
parish where the property is situated. Article 1544 C. C., and articles 
1541, 1542, 1545. Acts of 1855, 335. 

Besides, if she had had any title to the property, she would have 
been estopped from claiming the property of the purchaser by her acts 
above enumerated. Judice v. Kerr, 8 An. 465. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs of appeal. 

Mr. Justice Wyly dissents. 

Rehearing refused. 








No. 2013.—B. AveGno v. S. Jonnston—G. Merz, subrogated. 


Where an appeal is taken by petition from an injunction suit, and the appellant fails to have the 
surety on the bond cited with other parties, the appeal will be dismissed for wantof proper 


parties. The surety on the injunction bond is a necessary party to the appeal, and must be 
cited, 


PPEAL from Fifth District Court, parish of Orleans. Leaumont, J. 
Hornor & Benedict, for appellants. 2. Bermudez, for appellees. 
Howe Lt, J. A motion is made to dismiss this appeal, on the ground 
that the-surety on the injunction bond given by the plaintiff and 
appellee, has not been cited as appellee. 

It may be considered the settled jurisprudence of this court that the 
surety on an injunction bond is a necessary party to an appeal, and 
when the appeal is taken by petition, he must be cited, otherwise the 
appeal will be dismissed for want of proper parties, where, as in this 
case, tlre appellant fails to have the surety cited with other parties. 
See 12 R. 203; 3 An. 318; 4 An. 514, 577; 10 An. 347; 11 An. 409; 19 
An. 291; 20 An. 70. 

It is therefore ordered that the appeal herein be dismissed, with 
costs. : 








No. 2634.—Tue State or Louisiana, for the use of the City of New 
Orleans, v. Poituie Dorr and J. B. Nick. 


The Supreme Court will ez officio notice the fact, and dismiss the appeal, if the amount claimed 
docs not exceed five hundred dollars at the time judicial demand was made. 


PPEAL from Fifth District Court, parish of Orleans. Leaumont, J. 
F. Michinard, for plaintiff and appellant. McGloin & Kleinpeter, 
for defendant and appellee. 
Lupe.ina, C. J. The plaintiff sues for the recovery of a forfeited 
bond for five hundred dollars, with legal interest from judicial demand. 
It is our duty to notice that this court is without jurisdiction in the 
case, as the amount claimed did not exceed five hundred dollars when 
judicial demand was made. 
It is therefore ordered that the appeal be dismissed. 
Rehearing refused. 
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No. 2526.—Mrs. Many Ann Fisk v. F. M. Fisk, her Husband. 


A preponderance of testimony in favor of a marriage, is sufficient to base a judgment for 
alimony, pending the suit for divorce; but such judgment, rendered on rule, will not pre- 
clude the husband from urging the plea at the final trial that there was no marriage. 
PPEAL from the Sixth District Court of New Orleans. Cooley, J. 

A. N. & H. N. Ogden, for plaintiff and appellee. M. M. Cohen & 

Son and W. H. Hunt, for defendant and appellant. 

Wyty, J. Pending the contest for divorce in this case, the plaintiff 
filed a rule for alimony, and the defendant has appealed from the judg- 
ment on that rule, which is as follows: 

“In the matter for the prayer for alimony, filed in this case by the 
plaintiff, the court, for the reasons assigned in the written opinion this 
day filed, ordered and adjudged that the prayer for alimony be allowed, 
and that plaintiff, Mary Ann Fisk, wife of Francis M. Fisk, do have 
and recover from the defendant, the said F. M. Fisk, the sum of two 
hundred dollars, as alimony, payable monthly, during the pendency of 
this suit and the further order of court.” 

The case not having been tried on its merits, is only presented for 
consideration on the question whether the plaintiff is entitled to a sum 
for her maintenance during the pendency of the suit, propertioned to 
the means of the defendant. . 

The demand for alimony is resisted by the defendant, on the ground 
that he never was married to the plaintiff; also that he had not the 
capacity to contract it, being at the time a married person. 

To establish the marriage, the plaintiff introduced proof of cohabita- 
tion, general reputation, and her own direct testimony, in which she 
swears positively that she was married to the defendant in this city, 
on the twenty-seventh day of June, 1842. She also introduced proof 
of the admissions of the defendant, in her presence, that the marriage 
occurred. 

On the other hand, the defendant, in testifying, denied positively the 
marriage; he also introduced proof to establish, by reputation, his 
marriage with another person, in order to show his incapacity, at the 
time, to contract the marriage with the defendant. 

The evidence is extremely conflicting and unsatisfactory. It was 
earefully analyzed by the district judge, as appears in his written 
opinion in the record. Having the most important witnesses before 
him, he had a better opportunity than we have to ascertain their credi- 
_ bilty, and to determine what weight ought to be given to their 
evidence. 

An examination of the proof inclines us to concur in his opinion, 
that the plaintiff should have the amount which he awarded tor her 
maintenance during the pendency of the suit. 

We attach no importance to the evidence given by the defendant, 
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conflicting with the sworn declarations of the plaintiff, as to the reality 
of the marriage, because his credibility was successfully impeached. 

The testimony of the plaintiff, which was not discredited, added to 
the evidence in the record, showing cohabitation and a marriage, by 
reputation, we think sufficiently preponderates over the countervailing 
evidence at least. to entitle her to alimony pending the litigation of this 
case on its merits. 

Without impairing the right of the defendant to plead to the merits, 
that there was no marriage, we think that fact is made sufficiently to 
appear, at this time, to entitle the plaintiff to the sum which was 
allowed for her maintenance pending this suit. 

It is therefore ordered that the judgment on the rule be affirmed, 
with costs, without prejudice to the defendant to urge in defense, on 
the merits, that there was no marriage. 

Rehearing refused. 


. 
. 








No. 1909.—A. RocHerREAvu v. E. DuPASSEUR. 


A mortgage loses its rank if it is not reinscribed within ten years, and a recital in a second 
mortgage, before the ten years have expired, that a former mortgage has been inscribed 
against the same property, will not operate a reinscription of the first mortgage, so as t> 
preserve the rank of the first mortgage over that of the second. 21 An. 204 

The fact that the second mortgagee had notice of the existence.and inscription of the first mort. 
gage, will not dispense the first mortgagee from the effect of failure to reinscribe within ten 
years, 21 An. 427. 


PPEAL from the Sixth District Court, parish of Orleans. Théard, 

(Judge Fourth District Court), presiding. Johnson & Denis and 

Lea, Finney & Miller, for plaintiff and appellee. C. Roselius and Alfred 
Philips, for defendant and appellant. 

Howe tt, J. The plaintiff seeks to enforce against the property of 
defendant, a third possessor, a mortgage which was recorded on the 
twentieth of March, 1858. 

The defendant holds by virtue of a sale made under a judgment 
recognizing a mortgage and vendor's privilege, inscribed on the eighth 
of July, 1852, and reinscribed on the fifteenth of May, 1865. 

He contends that this reinscription was made as soon as it was pos- 
sible for him to do so, and he introduced proof that unsuccessful efforts 
were made from May to November or December, 1862, to get a permit 
from the military commander in this city to go to the parish of St. 
Charles, where the property is situated, to reinscribe the mortgage; 
in December, the permit was obtained, and a messenger sent to attend 
to it, but the courthouse was locked up, and the key in possession of 
the sheriff or his deputy, who were absent. Two similar efforts were 
afterwards made, with like result. 

The recorder’s office was open in September, 1864; the reinscription 
was made in May, 1865. There was, then, a time during which it could 
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have been made, even if the czuses shown would have excused the 
defendant, and saved the effect of inscription. 

He contends, further, that a judgment rendered by the Second Judi- 
cial District Court, in the case of Jacobs v. Sauvé, the original vendor 
and vendee, ordering the money claimed to be brought into court, 
uperseded the necessity of reinscription, as a judgment is the highest 
evidence of a claim, and all other evidence of the debt or other legal 
right, is merged in the judgment. 

This is a confounding of the evidence of a debt with an act of mort- 
gage securing the debt, and by article 3333, C. C., a reinscription can 
be made only in the manner that the inscription is made. 

But he contends that, as to the plaintiff, a reinscription was unneces- 
sary, because, in his act of mortgage, the one under whieh defendant 
holds, was recited, and plaintiff can not be considered a third persons 
but is affected with knowledge, and bound as though he were a party, 
under articles 3314, 3315, 3316, C. C. 

This point was directly put in the case of Britton & Koontz v. 
Janney, 21 An. 204, and decided adversely to the position of defendant 
herein. It wasin these words: ‘‘ The reinscription of their mortgage 
was rendered unnecessary by the inscription of the Shaw mortgage, 
wherein their note and mortgage were clearly set forth ;” that is, as 
counsel say in this case, ‘ by an acknowledgment of defendant’s mort- 


gage by plaintiff himself, in an authentic act, to which he is a party, 
and under which he claims his mortgage rights, a reinscription was 


rendered unnecessary.” 

The Shaw mortgage, in the case cited, must have contained a recital 
and acknowledgment of the Britton & Koontz mortgage, to the same 
purport and effect as that of the plaintiff here. It was held in said 
case that this did not operate a reinscription of the acknowledged 
mortgage, nor supply the omission to reinscribe as the law requires, 
and for the object intended. Mrs. Shaw, by the said recital, in her act 
of mortgage, had the same knowledge of Britton & Koontz’s mortgage 
as plaintiff, Rochereau, had by the like recital and acknowledgment, in 
his act, of the existence of the defendant’s mortgage. The failure to 
reinscribe in each case produces the same effect, that is, the loss of the 
rank held by the mortgage which should have been reinscribed. 

A reinscription is necessary, and it must be made in the manner pre- 
scribed by article 3333 of the Code. To adopt the theory of defendant 
would be an evasion, if not a total overthrow of our system of regis- 
tration established by existing laws. 

In the case of Harang v. Plattsmier, 21 An. 427, we held that knowl- 
edge is not equivalent to registry in Louisiana, but that under the law, 
as it now stands, which must control articles 3315, 3316, if inconsistent, 
an unrecorded act of mortgage is utterly null and void, except between 
the parties to the act, and we have concluded to adhere to that ruling. 
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Rochereau, the plaintiff, was not a party to the act between Jacobs and 
Sauvé, under which the defendant, Dupasseur, holds. 

All the questions of law raised in this case have been passed on by 
this edurt, and are considered settled. 

The motion to dismiss is unfounded 

It is therefore ordered that the judgment appealed from be affirmed. 


No. 2613.—Juies Levy v. AMAron LEDOUX. 


The act of renunciation by the wife of her rights on property ostensibly belonging to the com- 
munity, does not preclude her from reclaiming it, free from any mortgages or incumbrances 
placed upon it by the husband, if she shows that it is actually her paraphernal property. 

The renunciation of the wife, in an act of mortgage given by the husband, on the separate 
property of the wife, isa nullity. C. C. 2412. 

The simple denial by the wite that she derived benefit from an act of mortgage given by her 
husband and signed by her, on her separate property, is sufficient to put the creditor upon 
proof that the debt contracted by the act inured to her advantage, or to the advantage of her 
separate esta’e. | 

A mortgage given by the husband on the paraphernal property of the wife, with her renuncia- 
tion, the paper tit!e to which he has acquired by a series of probate proceedings, resulting 
in a sale of the property, at which he became the purchaser, can not be enforced after the 
sale made by the order of the probate court has been declared null. In such a case, the 
possession of the property is restored to the wife, unincumbered by the mortgages which 
the husband had placed upon it, even though the wife had made a renunciation of her 
rights in the act of mortgage itself. 


PPEAL from the Seventh Judicial District, parish of Pointe Coupéc. 
Miller, J. Cooley & Philips, for plaintiff and appellant. Thomas 
H. Hewes and Lea, Finney & Miller, for defendant and appellee. 

TALIAFERRO, J. This is an injunction suit. Ledoux, a creditor of 
Ovide Lejeune, having a mortgage by authentic act, containing the 
pact de non alienando, obtained an order of seizure and sale of the 
tract of land and plantation mortgaged by Lejetine, but which, at the 
time of the seizure, was in the possession of Levy, the plaintiff in 
injunction, who thereupon enjoined the sale, on several grounds, the 
principal of which are, that he is the bona fide and legal owner of the 
property seized, which never belonged to Lejeune, and consequently 
that he could not grant a valid mortgage upon it. 

The defendant in injunction denies the allegations in the plaintiff’s 
petition, asserts title in his debtor to the property mortgaged, and 
prays a dissolution of the injunction, with twenty-five per cent. 
damages, and costs, etc. . 

The court below dissolved the injunction, at the plaintiff ’s cost, but 
without awarding damages. 

From this judgment the plaintiff appealed. . 

The plaintiff purchased the property from Margaret C. Decuir, wife 
of Arthur Levy, on the twenty-sixth of June, 1865. Margaret Decuir 
Lad been the wife of Ovide Lejeune, but was divorced from him, and 
contracted a second marriage. She derived from the successions of her 
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father and mother a large and valuable property in the parish of Pointe 
Coupée, consisting of several tracts of land, a sugar plantation and a 
number of slaves. There was a marriage contract entered into at the 
time of her marriage, and in that act it was declared that all the 
present and future property of the wife should be dotal. The debts 
of the succession of her parents, compared with the means in hand, 
were unimportant. 

Lejeune set’ about to divest the property of its dotal character, by 
the machinery of an administration, inventory and sale, at which he 
became the purchaser. During this apparent ownership, he executed 
the mortgage which Ledoux is aiming to enforce. 

Mrs. Levy, after her divorce from Lejeune, instituted proceedings to 
set aside the acts which he had resorted to for the purpose of changing 
the character and condition of the property, and in this she was suc- 
cessful. The suit she brought for this purpose was finally decided by 
this court, in August, 1860. See 15 An. 569. 

The decree then rendered, and the proceedings subsequently taken 
under it, in the court of the first instance, such as the putting of Mrs. 
Lejeune in possession of her property, etc., are in evidence in the case 
before us. The principal inquiry in the case is, did the annulling of 
the sale made under the forms of law, reinstate Mrs. Lejeune’s property 
free from the mortgage executed by her husband, in favor of Ledoux? 
Lejeune’s pretended purchase of the property took place on the twenty- 
second of May, 1850, and he mortgaged it to Ledoux on the thirty-first 
of the same month; and on the same day, his wife executed an act 
renouncing all her rights on the property, in favor of the mortgagee. 
For ought that appears in. the record to the contrary, Ledoux seems 
not to have been aware of the fatal defects inherent in his mortgagor’s 
title. 

And here it is contended, and with apparent plausibility, that, having 
made a formal renunciation of her rights on property ostensibly belong- 
ing to the community existing at the time between herself and husband, 
she should not be permitted to perpetrate a wrong upon the mortgagee, 
by reclaiming the property free from the mortgage, and that her vendee 
is in no better condition than she is; that on the public records stood 
the probate proceedings, by which it appeared that, in due course of 
law, the property in question was sold, and that Lejeune became the 
purchaser, and that Ledoux was not required to look beyond that title. 
Also, that his mortgage was of record, and therefore notice to pst of 
the incumbrance under which he purchased. 

But the answer to this is, that the wife could not be made the instru- 
ment to inflict injury upon herself. It is not pretended that a cent of 
this large sum of money, borrowed from Ledoux, was to go to the use 
or benefit of her separate property, or in any manner to benefit her. 
The property mortgaged was hers. It was dotal property. She could 
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not affect it in any manner, on account of debts contracted by her 
husband. The law is express that, ‘‘the wife, whether separated in 
property by contract or by judgment, or not separated, can not bind 
herself for her husband, nor conjointly with him, for debts contracted 
by him before or during the marriage.” C. C. article 2412. The 
renunciation of rights on her own property was utterly null. If the 
records showed an apparent title in the husband, and the mortgagee 
was not required to look’ beyond that title, he, as a prudent man, should 
at least have seen that that title was a good one. The records equally 
showed the marriage contract, and that contract constituted the 
property dotal, which was duly recorded. 

The various acts, making up a showing of title in the husband, were 
a mere tissue of fraud, elaborated by the semblance of judicial pro- 
ceedings. But the appliances of the law can not be used to inflict 
wrong, or to render fraud successful. ; 

It has been frequently decided by this court that the simple denial 
of the wife that she derived benefit to her separate estate from acts oi 
any kind signed by her with her husband, is sufficient to put the cred- 
itor upon proof that the debt contracted by the act inured to her 
advantage. In this instance, the wife made, in the usual form, a 
renunciation of her rights of legal mortgage, etc., on the property 
mortgaged. The act can not be construed as a ratification of the 
husband’s pretension to ownership of the property mortgaged. She 
was not estopped thereby; for, if she were, the fraud of her husband 
would be consummated, and the protection extended to her by law 
would be rendered nugatory. 

This case illustrates the reason upon which the protection of married 
women’s rights is founded. Here, a large estate is inherited by the 
wife; a marriage contract it entered into, by which it is declared to be 
dotal. It is thus made exempt from sale or mortgage during marriage, 
except in particular cases, specially provided for by the Code. But 
this prohibition against the sale or mortgage of this property is sought 
to be evaded by indirection. The debts of the successions from which 
the wife derived the estate, were comparatively insignificant. No 
necessity existed for the sale of property to pay these debts; and yet 
the husband, with fraudulent intent, takes out letters of administra- 
tion on the estate, sells the wife’s property, buys it himself, and then 
executes a mortgage upon it to secure the payment of a large debt of 
his own contracting, and on account of which the wife has derived no 
benefit whatever. 

In the case of Mary J. Bisland v. Provosty et al., decided in 1859, 
14 An. 169, our predecessors entered at considerable length into a 
review of the laws and jurisprudence of the State in regard to the 
rights of married women. In that case; the husband mortgaged, as 
his own, a large property, consisting of land and slaves, when, in fact, 








~ 


NEW ORLEANS, MAY, 1870. 407 


Levy v. Ledoux. 








more than half the eighty slaves mortgaged were the separate property 
of his wife. Subsequently she declared, by authentic act, that she 
ratified and confirmed the mortgage in all its parts, without exception 
or reservation. The mortgagees having to resort to their rights of 
mortgage to enforce payment of the mortgage debt, issued execution. 
The husband made a surrender, under the insolvent laws, but did not 
include the slaves which were the separate property of the wife. All 
the mortgaged property, however, went into the hands of the syndic. 
Against him, the wife, having resumed the administration of her para- 
phernal estate, brought suit to recover that portion of the slaves which 
were her own property. The creditors objected that the wife, having 
admitted the slaves in controversy to be the property of her husband, 
was estopped from denying it; that her conduct had been deceitful 
and unfair, not to say fraudulent, and that she had thereby deprived 
herself of the right to ask relief from the court. The court, however, 
thought differently, and so decided, after commenting upon the different 
grounds of defense, which were thought unavailing, in view of the 
true position occupied in the eye of the law by the plaintiff. 

The case now before us for determination, is one, in our opinion, far 
stronger in favor of the wife than the one just referred to. See 9 L. 
R. 580; 12 An. 852; 13 An. 2; C. C. 2337, 2320, 2412; 5 An. 173; 7 N. 


S.; 7 An. 294; 12 R. 84. Also, the cases of Provosty v. Demoulin, 14 
An., and Paschal v. Sauvenet, 1 An. 429. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that the injunction sued out by plaintiff be perpetuated, and 
that lie have judgment in his tavor, the defendant and appellee paying 
costs in both courts. 

Rehearing refused. 





No. 2706.—L. A. Barrow et al. v. Heres or A. Brirp, deceased. 


A bequest in favor of slaves is null, and can not be enforced by the legatees against the heirs. 

The law of 1857, which prohibited the emancipation of slaves, applied as well to the heirs as to 
the testator; and the act of the heirs, in confirmation of the clause in the will directing the 
emancipation of the slaves named as legatees, was without legal effect, on account of its 
being in contravention of a prohibitory law. 


PPEAL from Fifth District Court, parish of East Baton Rouge. 
Posey, J. White & Robertson, for plaintiffs and appellants. 8S. P. 
Greeves, and A. S. Herron, for defendants and appellees. 

Wy yr, J. The petition alleges that Abram Bird departed this 
life in 1860, leaving a large estate, and three heirs at law; that previous 
to his death he made and executed his last will and testament in form 
nuncupative by public act, wherein, after providing for his heirs at 
law, he donated to each of the two petitioners the sum of eight thou- 
sand dollars, which said particular legacies, they claim, were intended 
for their sustenance. 
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The petition further represents that said will provided for the eman- 
cipation of the petitioners, who were then slaves of said Abram Bird, 
and enjoined on the executor to cause their enfranchisement, with the 
right of remaining in the State, as soon as it could be done under the 
laws thereof. 

That immediately after the death of said testator, his heirs renounced 
all their right to hold the petitioners in slavery, and acquiesced in and 
confirmed the particular legacies left to them. That they also took 
immediate possession of all the property of said succession, accepting 
the same, purely and simply, and made a voluntary extrajudicial par- 
tition thereof among themselves; but they left the legacies to the peti- 
tioners unpaid. The prayer of the petition is for judgment against 
the legal heirs jointly for the amount of said special legacies, and for 
the recognition, and an enforcement, of the legal mortgage which 
they claim on all the immovable property belonging to Abram Bird at 
his death. 

The defendants pleaded in bar of recovery, that the plaintiffs are 
the issue of an adulterous concubinage between their father, Abram 


‘Bird, and the mother of the petitioners, who was his slave at the 


time; and, as such, they could not inherit his property ; also, that the 
plaintiffs were the slaves of Abram Bird at the time of his death; and, 
under a prohibitory law of the State, then in force, could not be eman- 
cipated either directly or indirectly ; and, occupying that status, they 
were absolutely incapable of inheriting his property by donation 
causa mortis, or otherwise. 

The court gave judgment, dismissing the demand of the plaintiffs as 
of nonsuit, and they have appealed. 

It is unnecessary to examine the bills of exception taken to the intro- 
duction of evidence, showing that the petitioners are the adulterous 
bastards of Abram Bird, nor is it necessary to consider the proposition 
that the heirs can confirm and ratify a bequest to the adulterous 
children of their father. He being prohibited from giving beyond sus- 
tenance to his adulterous children could not ratify his own illegal act, 
while his legal heirs, not being prohibited from giving to the adulterous 
issue of their father, might bind themselves by ratifying a bequest 
which he had no right to make. Indeed, from the view we have taken 
on another poiut, we consider it unnecessary to pass on the evidence 
and the authorities bearing on the plea that the plaintiffs being 
adulterous bastards of the father, can not partake of his estate. The 
other plea that the plaintiffs were slaves at the time of Abram Bird’s 
death, by law prohibited from being emancipated and incapable of 
inheriting, seems to us conclusive of the case. There is no doubt that 
they were his slaves, indeed they allege it in their petition. There is 
no doubt that the act of 1857, in foree and effect at the time of Abram 
Bird’s death, absolutely prohibited the emancipation of slaves, the 
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prohibition applying to the heirs as well as to the deceased. So far as 
the act of renunciation or confirmation by the heirs emancipated the 
plaintiffs from slavery, it was a mere nullity, being made in contra- 
vention of a prohibitory law. 

Parties can not ratify their own act done in contravention of a pro- 
hibitory law. 

The plaintiffs occupying the status of slaves under a law forever 
forbidding their emancipation, were utterly incapable of receiving 
legacies trom Abram Bird or any one else. However unjust and repre- 
hensible the conduct of the heirs of Abram Bird towards the plaintiffs 
may appear, and however barbarous the statute of 1857 may appear, 
we can not give the plaintiffs the relief which they seek at our hands. 
We have no other discretion than to administer the law as we find it. 

It is therefore ordered that the judgment of the court a qua ve 
affirmed with costs. 

Rehearing refused. 








No. 2581.—Joun S. SEEty v. O. L. BLANCHARD ect al. 


Defendant purchased slaves at succession sale, for which he gave his promissory notes; at their 
maturity plaintiff loaned defendant a sufficient amount to pay them, for which defendant 
gave his note; defendant applied the money, thus obtained, to the payment of the original 
notes for the purchase of the slaves; plaintiff brings suit on the note, to which the defendant 
opposes the plea of a slave consideration. The evidence shows that the consideration of 
the last note was loaned money: Held—That the plaintiff must recover; that the fact that 
defendant applied the money loaned to the payment of the slave notes, did not entitle him 
to the benefit of the plea of a void consideration. 


PPEAL from Third District Court, parish of Lafourche. Train, J. 
Bush & Goode, for plaintiff and appellee. Belcher & Beattie, for 
defendants and appellants. 

Luverne, C. J. This suit is instituted on a promissory note. The 
defense is, that the consideration of the note has failed, being the price 
of slaves. 

The evidence in the record shows that one of the defendants bought 
slaves at the sale of the property of the succession of John L. Seely, 
and for the price they gave three notes in favor of John 8. Seely, 
administrator, dated March 3, 1859; that after the notes matured 
the defendants, not being able to pay them, made an agreement 
whereby the plaintiff (who was the administrator of the succession of 
J. L. Seely) paid the said three notes; and the defendants executed 
the note in suit for the money advanced for their benefit by the 
plaintiff, and the three notes given to the succession were delivered to 
the defendants. The plaintiff swears positively that the note sued on 
was given for money loaned by him to defendants. The evidenco 
sustains the judgment of the district court. 

It is therefore ordered that the judgment of the aataiet court be 
affirmed, with costs of appeal. 

Rehearing refused. 
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No. 1495.—Lovis Trost v. Moses Fox and Henry WEBER. 
No appeal lies from a judgment not signe] by the judge aqua. C. P. 546; 3 An. 62; 12 An. 756. 


PPEAL from Fourth District Court, parish of Orleans. Théard, J. 
W. W. Handlin, for plaintiff and appelieo. J. J. E. Planchard, 
for defendants and appellants. 

Lupetine, C. J. The record in this ease shows that the judgment 
appealed from is not complete—it is not signed by the district judge. 
Code of Practice, art. 546; 17 La. 485; 4 R. 52; 3 An. 62; 12 An. 756. 

It is therefore ordered that the appeal be dismissed, at the cost of 
the defendants and appellants. 

Rehearing refused. 








No. 2546.—Rosette E. Storrs v. Epwarp THompson et al. 


An appeal does not lie from a judgment not signed by the judge a quo. 


PPEAL from Fourth District Court, parish of Orleans. Théard, J. 
John A. Grow, for plaintiff and appellant. John McKee, for 
defendant and appellee. 
LupE.LinG, C. J. The appeal in this case is premature; the record 
shows that the judgment appealed from has not been signed. 


It is therefore ordered that the appeal be dismissed at the cost of the 
appellant. 








No. 2603.—Joun Cuastant v. LEon Strona.—P. Ramirez v. J. Gon- 
ZALES et al. 


A twelve months’ bond, given by the purchaser of property at sherifi’s sale, being an uncondi- 
tional obligation to pay money at a specified time, is prescribed in five years from maturity. 


PPEAL from District Court, parish of Assumption. Beauvais, J. 
LeBlane & Folse, for plaintiff and appellant. Bush & Goode, for 
defendants and appellees. 

HowELL, J. The question in this case is, whether or not a twelve 
months’ bond, given by the purchaser of property at sheriff's sale, is 
prescribed by five years. 

It is a written obligation to pay a person therein named, absolutely 
and unconditionally a certain sum of money at a time specified therein. 
The additional stipulations refer only to the remedy or means of 
enforcement in case of its non-payment at maturity. 

It is within the class of written instruments declared, in the case of 
the Bank of Louisiana v. D. P. Williams and wife, 21 An. 121, to be 
prescribed as promissory notes. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the injunction sued out by Pierre Ramirez herein be per- 
petuated, with costs in both courts. 
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4 
No. 2239.—Davip Grant v. R. C. Hyatt et al 


In this case it appears from the evidence, that A & B owned the Pelican mills in partnership; 
that in operating eaid mills they were commercial partners; that C, a third party, loaned 
A, one of the partners, an amount of money for the use and on account of the partnersbip, 
and to be paid by the partnership funds. C brought suit against the partnership for the 
amo:.nt of money loaned, and A, one of the partners, confessed judgment. Execution 
issued on the judgment thus confessed, and the mill, the partnership establishment, was 
seized. B, the other partner, enjoined the sale. Held—That the judgment having been 
confessed by one of the partners, for a partnership debt, before the dissolution thereof, the 
sale of the partnership property could not be restrained by injunction taken out by the 
other partners. 


PPEAL from Fourth District Court, parish of Orleans. Théard, J. 
T. A. Bartlette, for plaintift and appellant. Breaux & Fenner, for 
defendant and appellee. 

TALIAFERRO, J. The defendant, Hyatt, having seized under a writ 
of fiert facias the establishment called the “ Pelican Mills,” the 
plaintiff restrained the sale of the property by a writ of injunction, 
which is the basis of this action. He avers that neither he nor the 
Pelican mills owe Hyatt any thing, and that the proceeding had its 
origin in a conspiracy and fraud between the latter and McGibbon, a 
party having an interest in the mills, to injure the plaintiff. 

In the court below the injunction was dissolved, ann the plaintiff 
appealed. 

The case depends mainly on questions of fact. These seem to be: 

First—Was there a partnership between Grant, the plaintiff, and 
McGibbon ; and, if so, was the partnership a commercial one ? 

Second—Was the partnership dissolved at the time McGibbon con- 
fessed judgment in the suit of Hyatt against Grant and McGibbon, and 
upon which judgment the fieri facias issued ? 

Third—Was the money furnished by Hyatt to go for McGibbon’s 
part of the capital to be furnished by him upon entering into the part- 
nership with Grant, or was it simply money advanced to the partner- 
ship to enable it to buy lumber ? 

, Wethink the evidence fully establishes that a partnership existed 
between Grant and McGibbon. The latter had purchased the undi- 
vided interest of Young, a former partner of Grant in the establish- 
ment. Grant, although denying a partnership between himself and 
MeGibbon, says, in his own testimony: “in regard to profits to be 
made, my arrangements with McGibbon was not particularly men- 
tioned. There was to be a division of. the profits between us; they 
were to be equally divided.” He acknowledges to the witness Lousse, 
that McGibbon was his partner in the mill. McGibbon in his testi- 
mony, says: ‘‘ The profits and losses were to be divided in equal parts 
between us; the association was verbal.” It is also shown that the 
business carried on was principally that of buying lumber in the 
rough state, planing and dressing it, and selling it in that condition. 
The partnership was therefore a commercial one. 3 Rob. 130; 6 An. 

709; 11 An. 615. 
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It seems that this establishment did not do a thriving business for 
want of means to carry on the business advantageously. Young, the 
former partner of Grant, sold out his undivided interest in the mills 
for the reason that there was a want of capital to make the business 
profitable. Hyatt, the defendant, furnished money at different times, 
for the establishment, and for the repayment of which he sued Grant 
and McGibbon ; and in this suit, McGibbon confessed judgment against 
the partnership. Grant labors to establish that the money furnished 
by Hyatt was furnished to McGibbon, and was McGibbon’s share of 
capital to be furnished by him. Upon the books of the establishment 
the several sums of money advanced by Hyatt are placed to McGibbon’s 
credit, under the head of capital. Hyatt’s name does not appear upon 
the books either as creditor or debtor. There is an irreconcilable 
discrepancy between the round assertions of Grant, in his own testi- 
mony, and the statements of McGibbon in his. The former asserts that 
MeGibbon told him he had twenty thousand dollars, for which he was 
getting no interest; that McGibbon was first to put in $3000, and then 
33000 more in a fewdays. He states that McGibbon put in $2000, and 
that it was paid in lumber bills to Chandler, Delmas and Griffin. 
McGibbon says that this statement of Grant in regard to the twenty 
thousand dollars is false, and that he never told Grant that he would put 
in $2000, and in a few days after $3000. He says: ‘‘I never promised 
to furnish any capital ; I told him that if the business proved success- 
ful and paid well, by May I would let him know what I would do.” 
McGibbon, it seems, was induced to purchase Young’s interest in the 
mills at the solicitation of Grant, with whom he was on terms of inti- 
macy, having boarded in his family for a number of years. Previous 
to the purchase of Young’s interest in the establishment, McGibbon 
had loaned Grant money to assist him in his operations. He states in 
his testimony that after purchasing Young's interest Grant expressed 
himself grateful to him for releasing him from his embarrassments with 
Young, and said that he would devote all his time and attention to the 
mill without making any charge for his services, the profits to be 
equally divided between us. Both McGibbon and Hyatt state that 
they were ignorant of the entries on the books being placed to the 
credit of McGibbon. We think it entirely clear*that Hyatt, upon the 
credit of McGibbon, advanced money for the benefit of the partner- 
ship ; he expected to get his money back out of the proceeds of sale of 
the planed and prepared lumber. That this was the understanding, it 
seems plain from the fact that for one of the bills of lumber purchased 
through Hyatt, the latter was reimbursed by partnership funds paid to 
him by Grant; and that Grant afterwards, as the active partner of the 
concern, when called upon to pay the other advances made by Hyatt, 
made no objection to doing so, but promised to pay them as soon as 
he was in funds, and afterwards propesed to Hyatt to mortgage his 
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interest in the mill to seeure the payment of $1600 of the debt due to 
Hyatt. 

There was no written instrument showing the terms of the partner- 
ship. Itis not shown that McGibbon was to furnish any amount as 
capital to be put in by him. Through the credit alone which he gave 
the partnership it was enabled to procure money to carry on its opera- 
tions, and we think the evidence warrants the inference that McGibbon 
was influenced, in part, in going into the copartnership, by considera- 
tions of personal regard to Grant. Though not the business man of 
the concern, yet he procured the advances so much needed, and it is 
shown that there were frequent conferences between himself and 
Grant in relation to the partnership. 

It is argued that the partnership was dissolved before the suit was 
brought against it, and consequently, that McGibbon was without 
authority to act for it, and that his confession of judgment in the suit 
of Hyatt against the partnership, was null and without effect. 

We do not find from the evidence that the partnership was termi- 
nated before the suit of Hyatt was instituted. Some dissatisfaction on 
the part of MeGibbon in regard to the affairs of the establishment prior 
to that time, and some, intimations of an intention on his part to 
withdraw from it are shown; but there is nothing showing a dissolu- 
tion previous to the suit being brought. McGibbon says that the 
establishment was not closed until October, 1867, and the engineer, 
Halley, stated as a witness, that the last time he saw Grant purchase 
lumber was six or eight months previous to the time he testified, which 
was in the early part of June, 1868. 

A careful examination of the evidence does not satisfy us that there 
is error in the judgment appealed from. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts. 








No. 1976.—Joun Tuomas v. W. C. DarpDeEn, 


In a case like this, where the defendant, the keeper of a public warehouse, received a lot of 
cotton on storage, and gave a reccipt therefor, it is not sufficient excuse for non-delivery, 
when demanded, for him to show that soldiers were encamped near where the warehouse 
was situated, and that it was commonly believed that they and the freedmen were stealing 
cotton; that the back door of the warehouse could easily have been forced open at night, 

and the cotton taken out, and then closed again, without being discovered in the daytime. 

[t seems that a warehouse keeper will be held responsible for the loss of property stored, in all 
cases where he fails to show that the loss occurred without his fault, 


PPEAL from the Fourth District Court, parish of Orleans. Théard, J. 
Randolph, Singleton & Browne, for plaintiff and appellant. Haye d: 
New, for defendant and appellee. 
Wryty, J. The plaintiff has appealed from a judgment rejecting his 
demand for the value of seventeen bales of cotton, being a part of a 
lot of eighty-one bales stored by him in the warehouse of the defendant, 
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at West Point, Georgia, in October, 1865, which the defendant failed 
or fefused to deliver to him with the balance of the lot, in January, 
1866. 10 

The petition is based upon the receipt of the defendant, who kept a 
public warehouse at West Point, Georgia, when the cotton was depos- 
ited with him. It is as follows: 

‘* Received from John Thomas, eighty-one square bales cotton, marks, 
ete., as per margin, subject to this receipt, or to order, on paying cus- 
tomary charges and all advances (casualties excepted). 

[Marks—1 in a triangle, Nos. 1 to 81; weight, 42,553.) 

“‘ October 10, 1855. 

(Signed) “W. C. DARDEN.” 

This suit was begun by attachment, the defendant, a non-resident, 
having sufficient property in the hands of the garnishee to satisfy the 
demand of the plaintiff. 

The defendant pleaded the general denial, and, further answering, 
averred that the cotton which he failed to deliver to the plaintiff was 
stolen from his warehouse, although he used all the care and diligence 
in the protection thereof that the most prudent administrator could, 
or that the law requires, and that the loss is in no manner attributable 
to his fault or neglect. 

The plaintiff has fully proved that he deposited the cotton on storage 
with the defendant; that the latter failed or refused to deliver the 
seventeen bales of cotton, although demanded so to do, at the time the 
balance of the lot was delivered, and that the missing cotton was worth 
the amount claimed by the plaintiff. 

A careful examination of the evidence fails to satisfy us that the 
defendant used proper diligence in preserving the property stored in 
his warehouse. He can not eseape liability upon the vague and general 
statements of witnesses that soldiers were encamped near where the 
warehouse was situated, and that it was commonly believed that they 
and the freedmen were stealing cotton; that the back door of the 
warehouse could easily have been forced by the soldiers, who were 
encamped near by, and cotton could have been taken out at night, and 
the door replaced so that it could not, be discovered in the daytime. It 
was the duty of the defendant to have examined his doors to see that 
they were safe, and to have examined the cotton stored within,.to 
ascertain whether it was being stolen, especially 2s reports were rife 
of the extent of depredations of the character practiced at the time. 

It appears in the evidence, that when the delivery was made of the 
remaining part of the cotton, and when the whole lot was demanded, 
no statement was made to the owner that the cotton was stolen ; 


indeed, it was months after before any excuse that the cotton was 
stolen was set up. 


That the defendant so long remained in ignorance that the property 
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‘confided to him had been stolen, satisfies us that he was at least very 
neglectful; that he did not watch and protect his premises with ordi- 
nary prudence; and we think, therefore, that the plaintiff should not 
suffer by his fault. ; 

We think the defendant has failed to adduce any satisfactory proot 
that the cotton was actually stolen; at best, it isonly probable. He 
certainly has not exercised the diligence of a faithful custodian, and 
should be held responsible for the loss he has occasioned to the 
plaintifg 

In Schwartz, Kauffman & Co. v. Marx Baer, 21 An. 601, it was held 
that, in order to avoid liability for the loss of cotton on storage, thc 
warehouse keeper must show that the loss occurred without his fault. 
He can not be relieved by showing that the loss occurred by an over- 
powering force. He must also show that he used all proper means to 
prevent it. 

It is therefore ordered that the judgment herein be annulled, and 
that plaintiff have judgment against the defendant for $3393 78, with 
five per cent. per annum interest from the thirteenth day of January, 


1866, and all costs to be paid, with attaching creditor’s lien, out of the 
property attached herein. 








No. 2691.—Joseru Hoy v. E. A. Scorr.—Louisa M. Scott, Succession 
of William Silliman, J. B. McWilliams and Joseph Hoy, third 
opponents. 


In a suit to settle the rank of mortgages, if the claim of the third opponent did not originate 
until after the other judgments were rendered and recorded, he can neither contest the 
reality of the judgments, nor the validity of their consideration. In a contest of this char- 
acter, evidence is not admissible on the part of the third opponent to show that the con- 
sideration of the judgment, which was recorded before the existence of his own claim, was 
for the sale of slaves. 


PPEAL from Fifth District Court, parish of East Feliciana. Posey, J. 
D. J. Wedge and Muse & Philips, for third opponent, appellant. 
MeVea & Hunter, Cross & Hardee, and Race & Foster, for appellees. 

Wyty, J. This is a contest between the creditors of E. A. Scott for 
the proceeds of the sale of his plantation and two mules, which were: 
sold on twelve months’ credit, under the mortgage of Joseph Hoy, with 
the agreement that all parties would litigate their rights to the funds 
arising from said sale represented by the twelve months’ bond, on 
third oppositions. 

Joseph Hoy, the holder of the mortgage under which the property 
was sold, contends that the claims of Mrs. L. M. Scott and J. B. 
McWilliams have been extinguished by payment, and the judgment of 
William Silliman against the defendant, E. A. Scott, is based upon a 
note given for the purchase price of. slaves, and that the same can not 
be enforced, being against public policy and in violation of article 128 
of the constitution. 
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The executors of Silliman contend that, as the judgment in favor of 
said succession was rendered before the claim of Hoy came into 
existence, he can not attack or question the reality of the consideration 
thereof; they also plead the prescription of one, two, three and four 
years, in bar of a revocatory action. 

J. B. McWilliams claims a preference on the funds arising from the 
sale of the mules, on account of his vendor’s privilege thereon. Mrs. 
L. M. Scott claims a,preference on the funds, above all the other cred- 
itors, on the ground that her judgment against her husband, E. A. 
Scott, recognizes her legal mortgage on his property from the first o! 
January, 1853; that she also owns the Gottinger judgment, which 
became a judicial mortgage on the property of her husband from the 
nineteenth of February, 1866, the day of its registry. The court 
below decreed that the funds in dispute should be distributed: 

First—To the payment of the judgment of Mrs. Scott against he: 
husband ; 

Second—To the Gottinger judgment owned by her; 

Third—To the judgment of William Silliman ; 

Fourth—To the judgment of Joseph Hoy. 

It further ordered that the claim of McWilliams be allowed for two 
hundred and fifty dollars, to be paid by preference, as vendor, out ot 
the proceeds of the sale of the mules. 

Joseph Hoy, the plaintiff and third opponent, has appealed. 

Our attention is directed to the bill of exceptions taken by the 
executors of William Silliman to the introduction of evidence by 
Joseph Hoy to show that the original consideration of the note forming 
the basis of the judgment of William Silliman v. E. A. Scott, was for 
the price of slaves. 

The objection to said evidence is: 

First—That on the issue formed on the third oppositions, filed for the 
purpose of regulating the distribution of the funds in the hands of the 
sheriff, the validity of the judgment of one party can not be questioned 
collaterally, and that it can only be attacked by a direct action. 

Second—That on the issue presented, the evidence is irrelevant, 
because the plaintiff, Joseph Hoy, became a creditor subsequent to the 
rendering and recording of the judgment of Silliman v. Scott, and that 
any revocatory action, even if this be considered one, is prescribed by 
one year. 

We think the evidence should not have been received. That Joseph 
Hoy can not contest the reality of the judgment or the validity of its 
consideration, it having been rendered and recorded before the exist- 
ence of his own claim. 10 An. 564; 6 An. 89; 2 An. 174, 

The plea of payment as to the judgments of Mrs. Scott and McWil- 
liams is not sustained by the evidence. 

We see no error in the judgment. 

Judgment affirmed. , 

Rehearing refused. 
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No. 2421.—Juan Garcia y Mora v. G. W. Avery, Sheriff, et al. 


A party holding merchandise under a simulated sale, can not defeat the rights of a scizing 
creditor by the writ of injunction. In such a case, if the sale is shown to be simulated, the 


injunction will be dissolved, with damages, in solido, against the principal and suroty on the 
injunction bond, 


if the judgment of the court below, dissolving the injunction, is affirmed on appeal, it wi.l be 
so amended, on prayer to that effect, as to embrace the surety on the bond, who will be 
condemned, in solido with the principal, in damages for enjoining the sale on a simulated 


title. 
PPEAL from the Fifth District Court of New Orleans. Leaumont, J. 
Sambola d& Ducros, for plaintiff and appellant. Hornor & Benedict, 
for defendants and appellees. 

TALIAFERRO, J. Cohen & Wilson, having obtained judgment against 
Canales for $941 85 with interest, proceeded, under fieri facias, 'to 
seize directly, as property of Canales, a stock of merchandise in the 
house No. 50 Royal street. 

The plaintiff in this action obtained an injunction, inbibiting the 
sheriff and the seizing creditors from selling the property, alleging 
himself to be the bona fide owner and possessor of the stock of goods 
seized, and claiming damages against the defendants for the annoyance 
and injury caused by their illegal acts. 

The answer is a general denial of all the plaintiff’s allegations, and 
contains a prayer for twenty per cent. damages, ten per cent. interest, 
and one hundred dollars attorney’s fees. 

The court below dissolved the injunction, and gave the defendants 
twenty per cent. damages on the amount of the judgmen¢ enjoined. 

The plaintiff has appealed. 

We find no error in the judgment. The evidence establishes, beyond 
a reasonable doubt, that the pretended sale from Canales to Garcia was 
a mere simulation, and intended to screen his property from the pur- 
suit of his creditors. It is shown, by the plaintiff’s own evidence, that 
Canales, the defendant in execution, was in possession of the store No. 
50 Royal street, and carrying on business there, as he usually had, 
when the seizure was made, except that he held himself out as the 
plaintiff’s clerk. He had occupied that stand, as a business place, for 
many years previous. His own declarations, previous to the pretended 
sale to Garcia, show that it was his intent to do an act of this kind. 
The presumtion of simulation, in this case, is, from all the testimony, 
so strong that it must prevail against all the evidence adduced on the 
part of the plaintiff. 12 R. 146; 5 An. 1; 10 An. 29; 13 An. 207; 
11 L. R. 269. 

The plaintiffs move, in this court, that the judgment of the lower 
court be amended so as to include the surety on the injunction bond, 
and that he be condemned, in solido with the principal, to pay the 
amount adjudged against the latter. 
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It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be amended so as to read as follows: It is ordered 
that the injunction herein issued be dissolved, at plaintiff’s costs, and 
that the defendants, Cohen & Wilson, do have and recover, in solido, 
from plaintiff, Juan Garcia y Mora, and Jose Garcia Barres, his surety 
on the injunction bond, twenty per cent. damages on the amount of 
the judgment herein enjoined. Itis ordered that plaintiff pay costs in 
both courts. | 





No. 2663.—SterHen Duncan v. Joun N. Heim. 


In a contract made between parties residing in Mississippi, by which notes and mortgage arc 
given on property situated in Louisiana, to be entirely executed in this State, the question 
of usury must be governed by the laws of Louisiana, where the contract is to have effect. 

The act of 1860, abolishing the penalties in the act of 1854 (re-enacted in 1855), against usurious 
contracts, only relieved parties from such penalties for making usurious contracts after 
its passage. It is notretrospective, and has no effect on usurious contracts made before 
its passage. . 

Payments made on obligations must be applied to that which is lawfully due, and not to usu- 
rious interest; and where an over payment of the debt due has been made, excluding the 
unlawful interest, it may be reclaimed by the debtor, if demanded within one year. 


PPEAL from Thirteenth District Court, parish of Tensas. Hough, J. 

Farrar & Reeves, for plaintiff and appellant. Aroni & Collier and 

Semmes & Mott, for Helm, defendant. Mayo & Spencer, for Mrs. Staun- 
ton, defendant, appellees. 

LupELING, C. J. This case was before the court in 1869, and it was 
remanded in order to make the heirs of the plaintiff (who had died 
before judgment in the district court) partics to the suit. 

The plaintiff sues to recover the amount of a note, $9750, less $5000 
paid, and the amount of another note for $9000, with eight per cent. 
interest per annum after their maturity, respectively, to wit: first of 
January, 1861, and first of January, 1862. 

The defenses set up are, prescription and usury. Citation in this 
suit was served on the nineteenth of March, 1866. The note due Jan- 
uary, 1861, was therefore prescribed (if it had not been paid); the 
other note was not. In order to determine whether or not the contract 
is usurious, it is necessary first to ascertain if the contract is governed 
by the laws of Louisiana, or by those of the State of Mississippi, 

The evidence shows that both parties to the contract resided in the 
Stete of Mississippi. John N. Helm applied to Stephen Duncan, in 
the State of Mississippi, for a loan of money, in 1854, and the follow- 
ing letter was the result : 

‘‘My Dear Sir—I inclose memorandum of several notes for your 
signature; when returned to me with the mortgage, I will give you 
my bill on New Orleans, payable first of January, 1855, for thirty 
thousand dollars. 
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‘“‘T inclose a letter authorizing Col. Shaw to accept the mortgage for 
me. If this loan will be any accommodation to you, it will give me 
pleasure to have been the means of procuring itfor you. * * * 
The loan to you absorbs every dollar I have, or expect to have, for 
investment for others this winter. Please fill up the blanks for dates 
of notes. Ihave made it December, because I thought this would 
give you full time. 

~ “T am yours, STEPHEN DuNcAN. 

‘““Natchez, November 23, 1854.” 

The evidence shows that Helm owned property in Louisiana and in 
Mississippi, and that, when he applied for the loan, he had offered 
Duncan choice of property as security for the loan. 

In pursuance to the suggestions contained in the letter above men- 
tioned, Helm went to Louisiana, executed the mortgage and notes in 
Louisiana, and delivered them to Col. Shaw, the person delegated by 
Duncan to accept the mortgage and take the notes. It appears from 
the letter of Duncan that the money. was paid on the bill of Duncan 
in New Orleans. The notes bear date in Tensas parish, Louisiana, 
and are made payable at the Bank of Louisiana, in New Orleans, and 

«they are secured by mortgage on lands situated in Louisiana. It seems 
clear that the contract was intended to have effect in Louisiana, and 
the courts of Louisiana are invoked to enforce it. 

Article 10 of the Civil Code declares: “The form and effect of public 
and private written instruments are governed by the laws and usages of 
the places where they are passed or executed.” 

The notes and mortgage were executed in Louisiana, and the form 
and effect of these written instruments 2re governed by the law of 
Louisiana. But evenif the agreement entered into in Mississippi could 
be regarded as the contract whereby the money was loaned to Helm, 
(and this we can not assent to), still it was to have effect in Louisiana ; 
and the second section of article ten of the Civil Code declares that: 
‘The effect of acts passed in one country, to have effect in another 
country, is regulated by the laws of the country where they are to 
have effect.” 11 Martin, 23, Vidal v. Thompson; 17 La., Beirne & 
Burnside v. Patton, 589; Hawley v. Sloo, 12 An. 815; Hughes, Hyllested 
& Co. v. Kleingender Brothers, 14 An. 845. 

The contract must be governed by the act of 1844, re-enacted in 
1855. That act declares that the ameunt of conventional interest shall 
not exceed eight per cent. per annum, under pain of forfeiture of the 
entire interest. If, then, the contract stipulated for more than eight 

per cent. per annum interest, that stipulation was an absolute nullity, 

because it was prohibited by law. C.C.12; Revised Statues, 267. 
The memorandum accompanying the letter of Duncan, already 

referred to, is as follows: 
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“LOAN or $30,000. 


One note, payable first of January, 1856..................$ 3000 00 
One note, payable first of January, 1857.................. 3000 00 
One note, payable first of January, 1858.................. 3000 00 
One note, payable first of January, 1859...........-...... 3000 00 
One note, payable first of January, 1860................-. 10,500 00 
One note, payable first of January, 1861...............--. 9750 00 
One note, payable first of January, 1862.................. 9000 00 
One note, payable first of January, 1863................-- 8250 00 


‘*Notes to be dated in the parish of Tensas, made payable in New 
Orleans, and secured by mortgage on lands and negroes in the parish ; 
the mortgage to be exeeuted and recorded at the expense of the bor- 
rower.” 

It is evident that the sum, $49,500, for which the eight notes were 
given, was made up of the thirty thousand dollars loaned, and ten per 
centum per annum interest on the different installments. This does 
not seem to be disputed. But it is contended that ‘‘ the act of 1844 is 
a penal statute, enacted to punish usury,” and that the Legislature 
had the power to abolish, and that it did abolish, the penalty against 
usury, by the act of 1860; and that this act was retrospective in its 
operation. : 

In other words, a contract which was a nullity in 1854, when 1t was 
made, is said to have been made valid by the act of 1860. Article 
8 Civil Code declares that ‘‘a law can only prescribe for the future ; it 
can not have a retrospective operation,” ete. 

Neither the act of 1856 nor the act of 1860 gave vitality or validity 
to contracts which were void before the passage of said laws. .12 An. 
222, Merville v. LeBlanc; 15 An. 329, Crane v. Beatty; 15 An. 395, 
Weaver v. Maillot. 

The payments made by the defendant must be applied to the extin- 
guishment of the debt lawfully due, that is, the principal, and not to 
the usurious interest. 12 An. 660; 13 An. 233; 18 An. 714; 9 Iowa 
383; 32 Miss. 142; Troplong, Prescription vol. 2, p. 405, No, 827. 

The last payment of $8250 having been made within one year pre- 
vious to the reconventional demand in this case, the defendant is 
entitled to recover what he has paid over the debt due, $30,000. Stat- 
ute of 1855, p. 352, sec. 3. 

It is therefore ordered and adjudged that the judgment of the 
district court be affirmed, with costs of appeal. 


Howe, J., dissenting. Lam unable to concur in that-portion of this 
decree which gives judgment on the reconventional demand. It seems 
to me that the amount paid for usury should be deemed to have been 
pro rata on each note, and that all that the defendant can now recover 
is the amount of interest thus paid by him within twelve months prior 
to the date of the filing of the reconventional demand. 


Rehearing refused. 
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No. 739.—ALEXANDER MoncHEux tv. J. J. Mistrot & Co. 


The judge of the court aqua may, in the exercise of a sound discretion, refuse & continuance, 
on the application of one of the litigants, to obtain answers to interrogatories, where the 
interrogatories themselves are manifestly frivolous, and intended for delay only. 

An agent can not relieve himself from responsibility for moneys which he has collected for his 
principal by showing that he has invested them in the purchase of cotton for his own 
account, with the sanction of his principal. He must show, in addition, that he has turned 
over the cotton to the principal, or that the principal has authorized him to retain it, 


PPEAL from the Third Judicial District, parish of Iberia. Train, J. 
DeBlance & Perry, for plaintiff and appellee. Hdward Simon, for 
_ defendants and appellants. 

TaiaFerRO, J. The plaintiff brought this suit aginst the firm of 
J. J. Mistrot & Co., to recover from them $1097 50, which he avers 
defendants, as his agents, collected for him, and failed to account for. 

On trial of the case below, the plaintiff had judgment for $647, with 


—- Chief Justice Ludeling and Mr. Justice Howell were not present at this session of the 
co’ 
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five per cent. interest from the first of July, 1867, the date of judicial 
demand, and the defendants appeal 

We find a bill of exceptions in the record, which will first be noticed. 
The defendants filed interrogatories to be propounded to a witness 
residing in Texas, and moved the court to continue the case to take the 
answers of the witness. The plaintiff’s counsel objected, on the ground 
that the interrogatories were trivial, and the second one obscure, and 
not explanatory of the evidence which it was pretended was sought 
after. There were two interrogatories. The first purports only to 
learn from the witness who composed the commercial firm of J. J. 
Mistrot & Co. The interrogatories, it seems, were propounded by J. J. 
Mistrot himself, as it appears, one of the firm. 

The court, in our opinion, in the exercise of a sound discretion, very 
properly refused fo continue the case as required by defendants, their 
object being plainly for delay only. 

The facts, briefly, are, that the plaintiff, in the year 1860, being 
about to leave the State, for France, appointed the commercial firm of 
J.J. Mistrot & Co. his agents to collect certain moneys for him during 
his absence. On his return, it is in evidence, that the acting promi- 
nent partner of the firm informed the plaintiff that he had invested the 
money that he had collected for him in cotton, and that the plaintift 
approved the proceeding. 

It is a principal ground of defense that this was a ratification of the 
agents’ act. But he produced or showed to the plaintiff no cotton that 
he had purchased for him. Mistrot, it appears, was engaged, with 
several others, in cotton speculation, but these operations were all 
conducted in his own name. A portion of the cotton he purchased he 
had, it seems, to sue for, and the suit was brought in his own name. 

The plaintiff, upon requiring a settlement, was informed that he was 
in debt $54, in consequence of losses and expenses which resulted from 
the speculation. 

It is clear, to our minds, that the plaintiff, when he answered, “ very 
well,” to the information given him that his money had been invested 
in cotton, expected to receive cotton. There is no evidence that he 
sanctioned the speculation, or was in any manner a party to it. 

It appears from the record, and from the statement of Mistrot him- 
self, that he feceived, on account of the plaintiff, from several persons, 
different sums, amounting in all to $1097. At different times he paid 
over sums, making in the aggregate $150. This amount was deducted 
by the court below from the sum collected, and it gave judgment in 
favor of the plaintiff for the remainder, $647, with legal interest from 
judicial demand. 

The judgmént, we think, was properly rendered. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs in both courts. 

Rehearing refused. 
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No. 735.—JEAN ABADIE v. ALINE FRECHEDE, Tutrix. 


An action for a settlement of a partnership can not be maintained, if the evidence fails to estab- 
lish the existence of such partnership. 
PPEAL from Eighth District Court, parish of Vermilion. Porter, J. 
Joseph A. Breatzx, for plaintiff and appellant. Daniel O’ Bryan, 
and M. E. Girard, for defendant and appellce. 

Wrty, J. The plaintiff sues for a settlement of the partnership 
which he alleges, existed between him and his brother Louis Abadie, 
deceased, who was the husband of the defendant, and whose succession 
she represents. He also sues to recover a sum of money, which he 
alleges the deceased owed him. The defendant pleaded the genera] 
issue, and also the prescription of three and five years. 

There was judgment for the defendant, and the plaintiff has ap- 
pealed. An examination of the evidence satisfies us that there is no 
error in the judgment. The plaintiff has failed to establish the 
partnership. It was his duty to make his case certain, not probable. 
As to the indebtedness or the demand claimed, the prescription 
pleaded is applicable. 

Let the judgment appealed from be affirmed, with costs. 








No. 740.—Tue State or Louisiana v. Ernest M. Ferray 


The capacity of a sheriff, duly commissioned and acting as such, can not be tested or inquircd 
into coilaterally on a motion to quash a venire of jurors. 21 An. 543, 

In th s case the petit jury was regularly drawn, and a list thereof was served on the accused 
three days before the trial. On the day of the trial, when the jurors were called, it appeared 
that six or seven of the number had not been tound by the sheriff, aiter diligent search, 
and that those who failed to answer to their names had been legally excused for good and 
valid cause shown: Held—That a sufficient number, from among the bystanders, to fill 
out tue panel, were properly summoned as talesmen. 

The statute of 1868, reiative to juries in all the parishes of the State, except that of the parish 
ot Orleans, repealed a)l former statutes on that subject, whether of a general or local 
character Acts‘of 1868, No. 110, page 143. . 


PPEAL from the District Court, parish of St. Landry. King, J. 
George W. Hudspeth, District Attorney, for the State. Henry L. 
Garland, for defendant and appellant. 

Howe, J. The accused in this case was indicted for murder, was 
tried and found “ guilty’ without capital punishment,” and, having 
been séntenced to imprisonment at hard labor for the term of his 
natural life, has appealed. 

The objections to certain testimony admitted by the judge a quo 
have been abandoned, and a plea in bar founded on an alleged repeal 
of the statute relative to murder will not, we premuse, be insisted on 
since the recent decision of this court in the case of State v. Brewer. 
22 An. p. 273. 

The remaining points made by the appellant arise from a challenge 
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to the array of jurors, and from objections to the manner of drawing 
talesmen. 

First—On the first day of the term the defendant moved to quash 
the venire of jurors, on the ground that it was not drawn according to 
law, not having been drawn, selected, or summoned by James G. 
Hays, sheriff of the parish of St. Landry, but by James M. Thompson, 
(or his deputy or deputies,) styling himself sheriff of St. Landry. 

The record teems with evidence that at the time the jury in question 
was selected and summoned by James M. Thompson, he was the sheriff 
de facto of the parish of St. Landry. He was in possession of the 
office. He was recognized by the judge a quo. He was the minister of 
the court in which the jurors were summoned to appear, and to which 
the bill of indictment was reported. He was thus acting under color 
of title, under a commission from the Governor of the State, and it 
can not be successfully contended that his legal right to the office can 
be collaterally inquired into or attacked upon a motion to quash a 
venire of jurors. The rule in this regard is elementary, and hardly 
requires a citation of authorities in its support. Itis a rale established 
in the interest of peace, quiet and good order, and we are unable to 
perceive any reason why the prisoner should not be held amenable to 
it. Turner v. Hill, 21 An. 543, and cases there cited. 

Second—The appellant objected to the organization of the petit jury 
by whom he was tried, on the ground that at the time it was impanneled 
certain persons who had been summoned did not answer to their 
names, and the judge quo ordered a sufficient number of talesmen 
from the bystanders to complete the jury. It appears by the bill of 
exceptions that the objection was overruled, “ for the reason that a list 
of jurors had been properly served on the prisoner three days before 
the trial, according to law; that six or seven of the above jurors had 
not been found in the parish’ by the sheriff after diligent search, and 
that the remainder (of those who did not answer to their names) had 
been excused for good and valid reasons; that the prisoner was not 
entitled to have a special venire summoned, but that a sufficient 
number were to be selected from the bystanders ; and that the prisoner 
had no ground of complaint, as he had accepted ten jurors before the 
regular panel was exhausted.” 

We -do not think: the court erred in this ruling. It is sometimes 
necessary for the speedy and proper administration of justice that 
talesmen should be resorted to, and the reasons which appear by the 
bill of exceptions to have been given by the judge @ quo seem to 
entirely sustain his action in the premises. 

It is contended by the counsel of the appellant that the statute of 
March 3, 1860, relative to the drawing of jurors in the parish of St, 
Landry, is still in force and ought to have controlled this case; and 
that, as its provisions were not complied with, the jury was unlawful. 
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We find ourselves unable to assent to this view. The statute in 
question was a local one, adapted to a state of society and a qualifica- 
tion of citizenship which no longer exist, and the mode of procedure in 
case of the panel being exhansted was founded upon the same condition 
of things. The statute was evidently repealed by the law of 1868, 
relative to juries in all the parishes of the State, save the parish of 
Orleans, by the fifth section of which the use of talesmen is specially 
recognized and their compensation established. Laws of 1868, p. 143. 
Judgment affirmed. 








No. 738.—THeE STATE oF LovuISIANA v. CHARLES WALKER. 


It is not necessary in an indictment for larceny of money, to specify the kind or denomination 
of the gold or silver coin alleged to have been stolen. The simple averment of “money ” 
in such a case will admit proof of the amount. Revised Statutes of 1856, p. 176, § 88 

In this case the indictment declares that the accused took money, and that its value was one 
hundred and fifty dollars: Held—That this averment placed the accused on his guard, and 
that his plea of guilty admitted the truth of the averments. 


PPEAL from the District Court, parish of St. Landry. King, J. 
LX. George M. Hudspeth, District Attorney, for the State. ZF. T. 
Lewis, for defendant and appellant. 

Howe, J. The defendant was indicted for the the larceny of 
‘certain money, to wit: One hundred dollars in gold, five dollars in 
silver, and forty-five dollars in currency, the property of Dr. Allen 
Bridges.” 

He pleaded guilty, but before sentence filed'a motion in arrest of 
judgment. The motion was overruled; he was sentenced to imprison- 
ment at hard labor for six months, and. has appealed. 

He has assigned for error, apparent on the face of the record, that 
the kind or denomination of the gold or silver money is not described 
in the indictment; that no, value of the articles stolen is alleged or 
shown; and that “ currency ” per se, is not susceptible of larceny under 
the laws of Louisiana or the common law. 

Firsi—It is not necessary in an indictment for larceny of money to 
specify the kind or denomination of the gold or silver coin, as claimed 
by appellant. Whatever may have been the rule at common law, it is 
provided by our statute relative to criminal proceedings that it shall 
be sufficient to describe such money simply as “‘ money,” without speci- 
fying any particular coin; and that such allegation as far as regards 
the description of the property shall be sustained by proof of any 
amount of coin. Revised Statutes, 1856, p. 176, sec. 88. 

Second—lIt is an error on the part of the appellant to say that no 
value of the articles stolen is alleged or shown. If such allegation 
and proof be necessary where no distinction is made between grand 
and petit larceny, (and, as to this, it is unnecessary to. express an 
opinion), the requirements of law are fully met in this case, the 
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defendant was fully placed on his guard, for the indictment declares 
that he took money, and that its aggregate value was one hundred and 
fifty dollars, and his plea of guilty admits the truth of these averments. 

Third—It is unnecessary to pass on the third point that ‘‘ currency’ 
is not a subject of larceny. The averments and plea relative to the 
gold and silver money sufficiently sustain the sentence imposed by the 
court a qua. 

Judgnient affirmed. 








No. 698.—Armas GILLARD v. PLactpE C. HuvALt. 


Parol testimony is admissible to show the consideration of a promissory note. 

Cayments that have been made, after emancipation, on notes given for slaves and persona! 
property before emancipation, will be imputed to that portion of the debt which is ascer- 
tained to be for the personal property; that being the most onerous, and in fact the only pert 
of the debt that 1s exigible at all. 

PPEAL from Third District Court, parish of St. Martin. Train, J. 
_ Gary & Fournet, for plaintiff and appeliee. DeBlane & Perry, 
for defendant and appellant. 

* Wryty, J. This is a suit on 2 promissory note, the defense to which 

is its slave consideration. 

The court gave judgment for the plaintiff for the amount of the note, 
less a credit of $340, paid on the fifth of November, 1865; and the 
defendant has appealed. An examination of this case satisfies us that 
the judgment is erroneous. It was competent to prove by parol the 
consideration of the note. The bill of exceptions was not well taken. 

There is no doubt that the consideration of the note was the balance 
due by the defendant in the partition of a succession to which he was 
called with his coheirs, which was part slaves and part personal prop- 
erty—the slave part of the lot drawn by the defendant being valued at 
$5450, and the other property being valued at $1182 72. The note 
evidences the amount, the lot drawn by the defendant, exceeded that 
drawn by the payee under the doctrine settled in Sandidge v. Sander- 
son, 21 An. 757. The note is only exigible for that part which was not 
for slaves, the proportion thereof being about $203. 

This amount was extinguished by the payment of $348, made on 
the fifth of November, 1865. This part of the contract being then 
more onerous, and, indeed, the only part exigible, the payment should 
bs imputed to it under the law then in force. We therefore think that 
there is nothing due the plaintiff under the constitution and settled 
jatispradence of this State. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, and that there be judgment for the defendant, plaintiff 
paying all costs. 
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No. 697.—EtTHAN ALLEN v. JoHN TARLTON et al. 


Payments made before emancipation, on a debt contracted for the sale of a plantation and slaves, 
discharge the debt pro tanto. But that which is found to be due after emancipation can 
only be enforced for that portion which is not for slaves, in the proportion that each bears 
to the entire debt, Sandidge v. Sanderson, 21 An. 757. 

A mortgage debtor can not be allowed, in defense, to a proceeding to enforce thé mortgago 
tights, to urge the plea of domicile in bar of the proceedings in rem. 

Credits placed on promissory notes must, in computing the amount still due, be applied first 
to the extinguishment of the interest due at their respective dates. 

PPEAL from District Court, parish of St. Mary. Gates, J. A. L. 
Tucker, for plaintiff and appellee. McMillan d& Mossy, Gibbon & 

‘Wilson, and Olivier & Dumartrait, for defendants and appellants. 

Wy ty, J. In December, 1856, the plaintiff, Ethan Allen, sold to 
Mrs. Elizabeth Mc Waters, in the parish of St. Mary, two tracts of land, 
and about twenty-eight slaves, the purchaser paying ten thousand 
dollars cash, assuming certain mortgage notes of her vendor, and 
executing to him-a series of promissory notes for the balance of the 
price; also, executing a mortgage on the property to secure the 
deferred payments. 

A few months after her purchase, Mrs. McWaters sold the same 
property to John Tarlton for $75,000, who paid $10,000 in cash, 
assumed his vendors liabilities existing on the property, and for the 
balance executed his promissory notes, securing the credit part of the 
price by special mortgage on the property bought, and also on certain 
other property which he owned. This action is based on the last note 
of the series executed by Mrs. McWaters to Ethan Allen, and assumed 
by John Tarlton. In it the plaintiff seeks to recover a personal 
judgment against each of the defendants; and also to render execu- 
tory the mortgage given by Mrs. McWaters and the mortgage given by 
John Tarlton. Mrs. McWaters ;d4eaded in defense, the slave considera- 
tion of the note, and Tarlton pleaded an exception of domicile ; and, 
in event it should be everruled, pleaded the general issue. 

The court gave judgment for the amount claimed against the 
defendants, except Tarlton, who did not reside in the parish, and ren- 
dered both mortgages executory. The defendants have appealed. 

It appears from the evidence, that the slaves embraced in the 
purchase of Mrs. McWaters from Ethan Allen, were worth $28,300, and 
the other property was worth $21,700; that all the installments of that 
purchase have been paid, except the note in suit, which lias several 
credits indorsed thereon ; that all these payments were made prior to 
emancipation. By the law then in force, they must be regarded as 
discharging pro tanto the debt—thero being neither legal nor conven- 
tional imputation. : 

Under the doctrine of Sandidge v. Sanderson, 21 An. 757, the debt 
must be apportioned, and judgment can only be had for that propor- 
tion thereof which was not for slaves. 
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The position taken by John Tarlton to escape judgment in rem, is 
ingenious but not sound. His exception of domicile was not passed on 
prior to trial on the merits. It was considered only in the judgment on 
the merits. He was present and gave evidence at the trial, and it 
would be strange if the judge could not render executory the mortgage 
granted by him, on account of the exception of domicile which saved 
him from the consequences of a personal judgment also. We think 
the plaintiff was clearly entitled to have judgment against the property 
hypothecated by Tarlton, and that, as to him, there is no error in the 
judgment except as to amount. In the note before us the several 
credits should be applied to the interest which they extinguish up to 
the first of January, 1863, at which date the interest will begin on that 
part of the debt ascertained not to be for slaves, which we estimate at 
$4200. 

It is therefore ordered that the amount of the judgment be reduced 
$4200, bearing interest at eight per cent. from first of January, 1863, 
and as thus amended, that the judgment of the court below be 
affirmed. It is further ordered that plaintiff pay costs of appeal. 

Rehearing refused. 








No. 710.—Cuartes M. Conrap v. GusTAvE A. CALLERY. 


The maker of a promissory note who enters into an agreement with the holder, whereby he 
obtaius an extension of the time of payment, with a promise to pay interest, is preclude 
thereby, from setting up that the holder is not the owner thereof. Such agreement, it is 
true, does not change the real title to the paper, but it bars the maker from contesting the 
ownership with the ho!der. 

Where a partuership exists, the partners have no cause of action against each other for a speci- 
fic sum resulting trom a partnership transactiou, until there has been a settlement of tho 
partnership, nor can the maker of a promissory note oppose a claim which he holds against 
the partnership of which the holder of the note is a member. 

In a suit on an obligation given for a mixed consideration, part land and part slaves, that por- 
tion which is ascertained to be for slaves will be deducted from the entire amount of the 
contract, and judgment wili be given for the balance. But in case payments hive been 
made before emancipation, the amount will be credited ratably, that is, in the proportion 
that each bears to the entire contract. Sandidge v. Sanderson, 21 An. 757. 


Fie from Third District Court, parish of St. Mary. Train, J. 
0. M. Conrad & Son and Tucker & Davis, for plaintiff and appellee. 
DeBlane & Perry, for defendant and appellant. 

Wrty, J. The plaintiff, claiming to be the holder and owner of two 
certain mortgage notes made by the defendant, sued him to recover a 
personal judgment, and to foreclose the mortgage. 

The defendant admitted the signature, but specially denied “that 
the plaintiff became the owner of said notes for a good and valid con- 
sideration, inasmuch as, to his knowledge, those notes were, as they 
now are, the property of the insolvent estate of W. T. Palfrey, and 
subject to the following deductions: 
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First—Three thousand dollars, being the value and price of two 
negroes, named Charles and Granaville, represented at the date of 
said sale as being slaves for life, and the property of William T. Pal- 
frey, which price is included in the amount of the notes herein referred 
to. 

Second—Six hundred and fifty dollars, being one-half the price of 
ten mules purchased by respondent for the benefit of the partnership 
which then existed between Palfrey, Callery and Segur, and paid for 
by Callery and Segur. 

Third—Five hundred dollars, being one-half of the price of carts 
and oxen purchased for the aforesaid partnership and paid for by and 
with the funds of Callery and Sigur. . 

Fourth—Two thousand five hundred dollars, being one-half of the 
improvements put upon the land of William T. Palfrey, clearing said 
land and growing crop ; ba bd e and that, long betore the 
notes sued upon passed into plaintiff’s possession, ‘they were subject 
to the deductions of three thousand six hundred and fifty-five dollars, 
being the amount paid by Callery and Segur for William T. Palfrey, 
as before stated, which payments extinguished by compensation an 
equal amount of the notes sued upon. The defendant amended his 
answer, and alleged that, ever since the maturity of said notes, he has 
been ready and willing to pay, and has often offered to pay, the balance 
he justly owes on the same, ‘“ but that the pretended owner of said 
notes and the administratrix of Palfrey’s estate have refused to accede 
to his proposition; and, by that unlawful and arbitrary course, have 
made him suffer damages in an amount equal to the interest which has 
accrued on the notes sued upon by plaintiff and to the fees of the 
attortieys he was compelled to employ, which fees are fully worth 
$500, and, together with the interest on the notes, ought to be deducted 
from the amount of plaintiff’s claim.” 

The court gave judgment as prayed for, except as to the slave part 
of the debt, which was deducted from the whole debt, and ratably 
apportioned in the paid and unpaid installments. 

The defendant has appealed. 

As to the defense, that the plaintiff is not the owner of the notes, 
we think the defendant is precluded from denying it, not only by the 
averments of his amended answer, but by the agreement he entered 
into with the plaintiff, on the twenty-fifth of January, 1866, in which 
an extension of three years was stipulated for, and he promised to pay 
him the interest. It is very true that no act of the defendant, the 
maker of the notes, can operate a divestiture of title, or give the 
plaintiff the ownership of the notes, which he did not otherwise 
possess, but by his judicial averments and by his contract with the 
plaintiff, the defendant is precluded from denying it. 

The compensation pleaded by the defendant can not be maintained. 
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He seeks to oppose to this demand the ¢laim of Callery and Segu 
against the partnership of Palfrey, Callery & Segur. It has often 
been held by this court that partners have no cause of action against 
each other for a specific sum resulting from a partnership transaction. 
until there has been a settlement of the partnership. Sewell, executor, 
v. Cooper, 21 An. 582; Succession of Dolhonde, 21 An. 3. 

If the defendant would have no cause of action against Palfrey, the 
payee, for a specific sum resulting from a partnership transaction, he 
certainly can not oppose that claim to the notes held by the plaintiff 
herein ; besides, the claim set up is not equally liquidated and demand- 
able. C. C. 2205. 

In reference to the slave part of the debt, we think the view taken 
by the judge a quo correct. See Sandidge v. Sanderson, 21 An. 757, 
and subsequent decisions on this subject. ; 

In reference to the plea filed in this court that, pending this litiga- 
tion, the inscription of the mortgage has perempted by failure of 
plaintiff to reinscribe it within ten years, we will remark that, if the 
plea be permissible, of which we express no opinion, the proof of its 
correctness does not appear “by the mere examination of the record,” 
C. P. 902; and we, therefore, can not give it effect. From the view 
we have taken of the case, it becomes unnecessary to examine the 
other defenses and the bill of exceptions taken by the defendant. 


The plaintiff asks for damages for frivolous appeal, and we think they 
should be awarded him. 


It is therefore ordered that the judgment appealed from be affirmed, 
and that the plaintiff recover of the defendant one hundred and fifty 
dollars damages and costs. 

Rehearing refused, 








No. 676.—Manrie T. CastTitie v. N. and W. Orrurt. 


The holder of a note given for land and slaves can only recover that portion which is ascer- 
tained to be for the land predicated on the entire price of the sale. Sandidge v. Sanderson, 
and Satterfield v. Spurlock, 21 An. 757, 771. 


PPEAL from the District Court, parish of St. Landry. Bailey, J. 
Dupre & Garland, for plaintiff and appellee. John E. King & 
Estilette, for defendant and appellant. 
._ Howe, J. This action was brought to recover the last installment 
of ten thousand dollars, due on the purchase of a plantation and 
slaves, and the evidence has satisfied us that the value of the slaves 
was one-fourth of the entire price. The question of law discussed by 
counsel has been settled in Sandidge v. Sanderson and Satterfield +. 
Spurlock, 21 An. 757,771. 
The judgment from which the defendants have appealed is erroneous 
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in allowing plaintiff to recover the whole amount of the claim; but she 
is entitled to recover three-fourths. 

It is therefore ordered that the judgment appealed from be reduced 
in amount to the sum of seven thousand five hundred dollars, with 
interest at eight per cent. per annum from February 4, 1859; that, as 
thus modified, it be affirmed, and that the plaintiff pay the costs of 
appeal. 








No. 708.—Anrpua M. Suirn, Widow of 8. Smith, deceased, v. ELIZABETH 
McWatTeErs et al. 


If the principal obligation, such as a promissory note, be prescribed, the mortgage given to 
secure its payment falls with it. 


An original holder of a promissory note who has transferred it by indorsement, before matu- 
rity, can not be held liable, as indorser, unless he receives notice from the holder at 
maturity, that the maker has failed to pay. Butthe holder can enforce the mortgage given | 
by the maker to secure the note. 


A party actinog in the capacity of a general agent is not capacitated to waive notice and protest oi 
anote indorsed by his principal. Sach waiver is not binding on the principal, unless the 
power to make it is express and special. 


Notes given for land and slaves can only be enforced for that portion which is ascertained to be 
for the land. And where the evidence in the record fails to show what portion is for land 
and what for slaves, the case will be remanded, with instructions to the judge a quo to 
ascertain, by evidence, the relative proportion of each, and give judgment accordingly. 


PPEAL from the Third District Court, parish of St. Mary. Gates, J. 
R. N. MeMillan and John E. King, for plaintiff and appellee. 
Gibbon & Wilson, for defendants and appellants. 

TALIAFERRO, J. This suit is brought by the plaintiff against the 
defendant and husband and John Tarlton to enforce a mortgage against 
two tracts of land, one of which is in possession of Mrs. ile Waters; 
and the other in possession of the other defendant, Tarlton. 

The defendants severed in their answers. Tarlton’s answer is a 
general denial; that of Mrs. McWaters avers that having passed three 
of the negotiable notes sued on, by indorsement, before maturity, the 
plaintiff, by her laches in not having the notes protested when due, 
and giving notice, she has lost recourse upon the defendant as 
indorser ; that if liable for the debt sued on, it is only to the extent of 
her own note, forming part of the price of the land purchased from 
plaintiff. The judgment of the lower court was in favor of the plain- 
tiff for the amount of the four notes, and decreeing a sale of the tract 
of land in possession of the defendant, MeWa.vers, who has taken this 
appeal. 

The facts seem to be that in June, 1857, the defendant, Tarlton, 
bought a plantation and twenty-six slaves from Mrs. Elizabeth 
McWaters, at the price of $75,000. ‘Ten thousand dollars were paid 
in cash. The purchaser assumed the payment of outstanding liabili- 
ties against his vendor to the extent of forty thousand dollars, and, 
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besides, executed in her favor four promissory notes—one for $5000 ; 
the other three for $6666 66 each falling due respectively on the first 
day of January in the years 1858, 1859, 1860 and 1861, with eight per 
cent. interst per annum from maturity, and gave a special mortgage 
on the property purchased to secure the payment of the price. Mrs. 
McWaters subsequently bought a plantation with the stock of cattle, 
work animals and farming implements upon it, from Ilomer Smith, for 
which she gave the four notes of Tarlton, above described, and one 
note of her own for $872 32. She indorsed the Tarlton notes to Homer 
Smith and subrogated him to all her rights and action of mortgage 
upon them. The property thus purchased was declared in the act ot 
sale ‘to be and remain specially mortgaged and hypothecated untii 
the full, entire and punctual payment of said notes, as well as the one 
given herewith, with all interest that may accrue, etc. It appears 
that the note for $5000 was paid at its maturity by Tarlton to Home: 
Smith, and that the latter indorsed over to the plaintiff the other three 
notes executed by Tarlton and the individual note of the defendant, 
Mrs. McWaters. 

In this court the defendant and appellant pleads against two of the 
notes sued on the prescription of five years. This plea, we think, 
should be sustained. The two notes due respectively on the first ot 
January, 1859 and first of January, 1860, were not put in suit until 
October, 1865; the citation being served on the twenty-eighth of that 
month. Although Mrs. McWaters specially mortgaged the plantation 
she purchased from Smith to secure the payment of the Tarlton notes. 
as well as her own, still the principal obligation, to the extent of the 
two notes prescribed, being extinguished, the accessory right of mort- 
gage to the same extent became extinguished also. Having indorsed 
the Tarlton notes before their maturity to her vendor, she was entitled 
to the right of notice of their dishonor. No protest having been made, 
and no notice of non-payment being given, she was released from any 
personal obligation to pay the Tarlton notes. The plaintiff shows that 
a brother of the defendant acted generally in business matters as he1 
agent, and that he, acting in that capacity, waived demand, protest 
and notice. There was no written authority to this agent to make 
the waiver, nor any express power shown to have been given to him, 
in any manner, to do the act, and we think it void and without effect. 
2 An. 418. 

We think both the land mortgaged by Tarlton to secure the payment 
of his notes to Mrs. McWaters, and that mortgaged by her to Homer 
Smith is hypothecarily bound for the payment of the note of Tarlton 
due first of January, 1861. The plaintiff is entitled to judgment 
against Mrs. McWaters for the amount of her individual note with 


recognition of mortgage upon the land purchased by her from Homer 
Smith to secure its payment. 
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The notes of Tarlton having been given for both land and slaves, the 
payment of the one not prescribed can only be enforced to the extent 
to which the land mortgaged formed its consideration. We find no 
evidence in the record that enables us to fix the relative value of the 
land and slaves mortgaged, and must therefore refer the case to the 
lower court for further proceedings for that purpose. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that the plaintiff recover from the defendant, Mrs. Elizabeth 
McWaters, the sum of eight hundred and seventy-two dollars and 
thirty-two cents, with interest at eight per cent. per annum from the 
first day of January, 1861, until paid, and that the land and planta- 
tion mortgaged by defendant to secure its payment, as shown by act 
passed before James G. Parkinson, notary public, of the parish of St. 
Mary, on the nineteenth of June, A. D., 1857, be seized and sold to pay 
the said sum and interest and all costs of suit. 

It is further ordered that this case be remanded to the court of the 
first instance, with instructions to ascertain, by competent evidence, 
the relative value of the land and slaves sold by the defendant, Mrs. 
Elizabetlht McWaters to John Tarlton, and mortgaged by him to the 
vendor by act before the aforesaid notary on the sixteenth of June, 
A. D. 1857, and to fix, ratably, the deduction to be made from the 
amount of the note hereinbefore referred to as executed by said 
Tarlton, and which became due on the first of January, 1861. 

It is further ordered that the amount legally due on said note being 
ascertained according to the above instructions, and in conformity 
with the principles announced in the case of Sandidge v. Sanderson, 
21 An. 757, its payment be enforced by seizure and sale of the lands 
mortgaged, respectivelv, as aforesaid, by John Tarlton and Mrs. 
Elizabeth McWaters. . 

It is further ordered that this case be remanded for the purpose of 
inquiry into the question of prescription raised by defendant, for the 
first time, in this court. The plaintiff and appellee paying costs of 
this appeal. 


On APPLICATION FOR REHEARING. 


TALIAFERRO, J. The application for rehearing is refused. The 
omission, by clerical error, in the decree, to insert the credit. of 
eighty dollars and eighty cents, to which the note of Elizabeth 
McWaters for $872 32, dated June 19, 1857, is entitled, and which 
credit took eect on the first of March, 1862, we now correct, and 
order, that as thus corrected, the judgment remain unaltered. 
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No. 94.—L. T:rcne v. AMANDA M. Ler, Administratrix, ete. 


The surviving wife has thirty days within which to make a choice between renouncing and 
accepting the succession of her husband. But after this delay she still has the right of 
renunciation, which is coutinuous until she has been compelled by an action to make the 
choice. Therefore, no personal judgment can be rendered against her until the action by 
the creditor, to compel her to make the choice, has been passed upon. 

PPEAL from the District Court, parish of Franklin. Crawford, J. 
Isaac H. Crawford and A. L. Slack, tor plaintiff and appellee. 
H. P. Wells, for defendant and appellant. 


Howse, J. The plaintiff instituted this suit against the defendant as 
administratrix of the estate of her deceased husband, and also. asked 
for a judgment against her personally, upon the allegation that she 
‘is partner in community, that the notes (in suit) are debts due by 
the community, which existed between the deceased and Mrs. Amanda 
M. Lee, at the time of their execution, and that therefore she is bound 
tor one-half of petitioner’s claim.”’ 

There was judgment for plaintiff upon one of the notes, for the fall 





* Mr. Justice Howell was not present at this session of the Court. 
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amount against the defendant in her representative capacity, and for 
the half thereof individually; and she has appealed. 

The succession of Lee was opened in 1863 by the appointment of the 
defendant as administratrix, and an inventory was regularly made. 
So far as we can perceive she hasmanaged the estate as administratrix 
only; and has not, as widow, concealed or made way with any of the 
effects of the partnership or community of gains., C. C. 23387. But 
the plaintiff contends that she is personally liable, because, up to the 
time this action was instituted, she had not renounced the community. 
It would seem, however, that the surviving wife has the thirty days 
allowed to a beneficiary heir, to make a chvice between renunciation 
and acceptance. ‘ After the expiration of this delay she may be forced, 
by suit, to make her decision, in the same manner as an heir, and then 
judgment may be rendered against her personally if she does not 
renounce. Thus she has, for thirty days, a right of deliberation, and 
her deliberations can not be disturbed by the action to compel a 
choice. But after this delay has expired she still has a right ot 
renunciation, for, in'the action to compel, a judgment is to be rendered 
against her personally, ‘‘unlessshe renounces.” The phrase implies a 
continued power of renunciation. C. C. 2383; C. P. 980, 982. Suc- 
cession of Richardson, 14 An. 1. 

The pleadings and evidence do not justify the personal judgment 
appealed from, nor do we feel authorized in this form of action to 
render the judgment contemplated in article 2383 C. C. 

It is therefore ordered that the judgment so far as it is a persona 
one against Amanda M. Lee, be avoided and reversed ; that in all other 
respects the said judgment be afiirmed; and that the plaintiff pay 
costs of appeal. 


No. 96.—C. A. Mcvay, Wife, ete., v. J. W. Boatner, Husband, ct al. 


’ Inasuit by the surviving wife against the succession of her deceased husband, to enforce 
her paraphernal rights, if the evidence shows that ceriain*lands have been purchased as 
her separate property, with her separate funds, which she was administering independ- 
ently of her husband, and which had never come under his control, she will be decreed 
to be the separate owner thereof, although the lands were acquired during the commu- 
nity. Succession of Wade, 21 An. 343, 


Sew from the District Court, parish of Morehouse. Crawford, J. 
S. G. Parsgns, for plaintiff and appellant. D. C. Morgan, for 
jntervenor. James W. Boatner, in person. OC. N. Morrison, in person. 

Howe, J. The plaintiff in this case had judgment for the amount 
found to be due her by her husband, with recognition of her legal 
mortgage ; but her demand that certain lands described in the petition 
should be decreed to be her paraphernal property (though acquired by 
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her during the existence of the community), was rejected, and she has 
therefore appealed. 

The statement of facts upon which the case comes before us, contains 
the following admission of all the parties : ; 

‘‘Tt is agreed that the evidence establishes that the said property 
was purchased by the plaintiff, at the time stated, from A. McIver, as 
alleged ; that it establishes that the title thereto was made in her name, 
as her separate paraphernal property, for the price of one thousand 
dollars; that it establishes that the said sum of one thousand dollars 
has never been in her husband’s possession, nor subject to his control ; 
and that it establishes that it was paid to said McIver, on plaintiff’s 
order, by her agents, A. Miltenberger & Co., of New Orleans, in whose 
hands a large amount of the paraphernal funds of the plaintiff (including 
the said one thousand dollars), which had fallen to her trom her father’s 
estate, in Mississippi, had been recently deposited by her agents, in 
Mississippi, subject to her order and under her exclusive administra- 
tion; and that her father died in the year 1847, in Pike county, Missis- 
sippi, leaving a large estate to plaintiff, in money and lands.” 

Upon such a statement of facts as this, it seems clear that the judg- 
ment is erroneous in not decreeing the lands in question to be the 
paraphernal property of the plaintiff. It is clearly shown to have 


been purchased as her separate property, and with her separate funds, 
which she was administering independently of her husband, and which 
had never come under his control. Succession of Wade, 21 An. 343, 
and authorities there cited. 


It is therefore ordered that the said judgment, so far only as it 
rejects the claim of plaintiff to said lands, be reversed; that the fol- 
lowing described lands be decreed to be the paraphernal property of 
the plaintiff, to wit: 

The west half of the northeast quarter, and the northeast quarter of 
the northeast quarter of section number thirty-five, containing one 
hundred and fourteen and ninety-six-one-hundredths acres; also, the 
share formerly belonging to A. McIver, and then undivided, in and to 
the southwest quarter of northwest quarter of section number thirty- 
six, and the southeast quarter of the northeast quarter of section. 
number thirty-five, all of township twenty-one north, range five east, 
of the land district north of Red river, which said interest was par- 
titioned between the several owners of the lands held in common by 
an act passed on the twenty-fourth day of August, 1858, and recorded 
in notarial book D, pages 547, 548 and 549, of the notarial records of 
the parish of Morehouse, and amounted, with the said one hundred 
and fourteen and ninety-six-one-hundredth acres, to one hundred and 
forty-ene acres, more or less; that in all other respects the said judg- 
ment be affirmed, and that the appellees pay the costs of appeal. 
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No. 106.—Bres & O’Brien v. 8. C. & J. A. Cowan.—R. W. Faux, 
Intervenor. - 

The privilege given to a furni:her of supplies attaches to every fibre of the cotton made during 
the year, as fast as it matures, and a sale, or other disposition, made of any portion thereof, 
by the planter, will not deteat this lien. Therefore, if the planter has sold or transferred 
a portion of the crop to the laborers, in payment of their wages in making the crop, the 


assignee or transferree of the cotton by the laborers, in payment of a debt they owe, will 
not enable such third varty to hold the cotton in opposition to the claim of the furnisher 


of supplics. 


F apheny from the District Court, parish of Ouachita. Ray, J. 

John Ray, ior plaintiffs and appellees. Morrison & Farmer, for 
intervenor, appellant. 

Howe, J. The motion to dismiss in this case is overruled. 

Upon the merits, we find the action to have been commenced by 
sequestration of twenty-eight bales of cotton upon the plantation of 
the Cowans, upon which the plaintiffs claimed the privilege of the 
furnisher of supplies. 

The intervenor, Faulk, claimed nine bales of the cotton as owner, 
and a privilege upon the remaining nineteen bales. The latter claim 
has been entirely abandoned, and the only question of practical im- 
portance before us, is the conflict, as to the nine bales, between the 
claim of the plaintiffs, as furnishers of supplies, and that of the inter- 
venor, alleging himself to be owner. 

There was judgment in favor of plaintiffs, and dismissing the inter- 
vention of Faulk, and the latter has appealed. 

The plantation in question was owned by the defendants in the year 
1867, and cultivated by them in cotton. The plaintiffs furnished the 
supplies on which the suit is brought. The defendants employed 
certain laborers and agreed to give them, in lieu of wages, one-third 
the gross product of cotton. There was plainly no partnership in 
this. The plantation was the Cowans; the cotton as it grew was 
theirs ; the supplies were furnished to them for the crop; and every 
fibre of the cotton, as it matured, was affected by the privilege of the 
plaintiffs—for without the supplies the crop could not have been made. 

It appears that after the cotton had been ginned and baled the 
intervenor and the defendants entered into an arrangement which is 
supposed by the former to have defeated the privilege of plaintiffs as 
to the nine bales. The laborers were indebted to the defendants for 
provisions; the defendants, Faulk claims, were indebted to him. 
The defendants then assigned to Faulk the debt due them by the 
laborers, and rolled out to the laborers the nine bales as their 
promised one-third of the crop, and the laborers then turned over this 
cotton to Faulk in satisfaction of their indebtedness to him as trans- 
feree of the claim of defendants. If we concede that there really was 
a debt due by defendants to Faulk, the effect of all this was to pay a 
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debt of defendants’ with cotton on which the plaintiffs had a privi- 
lege of a high character, and we doubt if the rights of plaintiffs could 
be thus extinguished. But we are not satisfied, even, that there was 
any claim by Faulk on defendants. He has not established any with 
that clearness which is demanded by his position as intervenor, and, 
in the absence of such proof, he appears in the case as a party inter- 
posed to rescue nine bales of cotton, for the benefit of defendants, 
from the jusé grasp of the plaintiffs’ privilege. 

There is no question in this case of the privilege of the laborers, 
inasmuch as their contract was evidently entered into before the act 
of March, 1867, by which, for the first time, a privilege in favor of 
laborers was establis hed. 

Judgment afiirmed. 








No. 110.—PrxcKkarp, STEELE & Co. v. Wu. Hampton. 


This is an action to recover on an obligation under private signature, viz: a draft. The 
defendant, in his answer, did not acknowledge, expressly, his signature, but contended 
that it was aforgery. Held—That, under this averment in the answer, the inquiry must be 
limited to the genuineness of the signature. C. P. 324. 

The evidence of one witness “that he was present when the draft was given,”” with that of 
another “that he is very familiar with the signature of the defendant, and believes his 
signature to the draft sued upon to be genuine,” corroborated by circumstantial evidence 
given by two other witnesses, is sufficient to establish the signature over the averment of 
the defendant that itis a forgery. C. P. 525. 


PPEAL from the Fourteenth District Court, parish of Richland. 

Crawford, J. Isaac H. Crawford and A. L. Slack, for plaintiffs and 
appellees. Morrison & Farmer and H. P. Wells, for defendant and 
appellant. 

LupetinG, C. J. This is a suit against the drawer of a draft 
for $634 65, payable to the order of plaintiffs. 

The answer contained a general denial, a denial of any considera- 
tion, and an averment that ‘‘the signature to the draft looks like his 
genuine signature, but that he believes it to be a forgery.” 

The answer further contains interrogatories on facts and articles to 
all the plaintiffs, to substantiate his defense. 

Subsequently, defendant filed the plea of prescription of five years. 

Pleadings are intended to aid in the investigation of truths, in the 
administration of justice; and courts of justice will not listen with 
favor to pleadings which have a contrary object, or which tend to 
mislead or deceive. 

Article 324 of the Code of Practice directs that when the demand is 
founded on an obligation, or an act under private signature, which is 
alleged to be signed by the defendant, such defendant shall be bound, 
in his answer, to acknowledge expressly, or to deny his signature. The 
next article directs that, if the defendant deny his signature, or con- 





440 SUPREME COURT OF LOUISIANA, 


Pinck rd, Steele & Co. v. Hampton. 








tends that it has been counterfeited, the plaintiff must prove the genuine- 
ness of the signature. 

The defendant did not acknowledge expressly his signature, and he 
did contend that it was a forgery. The inquiry should therefore be 
limited to the genuineness of the signature. This, we think, is 
abundantly proved. One witness swears he was present when the 
draft was executed by defendant. Two other witnesses, plaintiffs, say 
that, “‘under false representations on the part of the defendant, the 
goods were shipped; after they were shipped, the draft sued on was 
given us by the defendant, with a pledge that he would send us cotton 
to pay the draft.” And a fourth witness swears that he *‘ has often 
seen defendant write his name; that he is very familiar with his signa- 
ture; has known him for twenty years; says he believes the signature 
to the draft sued on to be Wm. Hampton’s genuine signature.” 

The defendant contends that the law is imperative in requiring that 
at least two witnesses must swear that they know the signature, 
because they have frequently seen him write and sign his name. And 
he refers to two decisions in the 21 An. 148 and 523, to sustain this 
position. 

Those decisions simply affirm that article 325 of the Code of Prac- 
tice provides how the plaintiffs shall prove the genuineness of defend- 
ants’ signatures when they are denied. Neither those decisions nor 
the Code affirm the doctrine contended for by defendant. In this case, 
one witness proves the signature, and his knowledge is derived from 
having been present when the party signed it; another witness proved 
the genuineness of the signature from his knowledge of the signature 
of the defendant, though he did not see him sign the draft in question. 
We think this a compliance with article 325 of the Code of Practice. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be affirmed, with costs. 








No. 88.—Isam J. Sims v. THE PARISH OF JACKSON. 


An ordinance of a police jury of a parish, passed while the constitution of 1864 was in force in 
this State, levying a specific tax of one dollar on every four hundred pounds of cotton made 
in the parish, in one year, is in opposition to article 124 of said constitution, which declares 
that taxation shall be equal and uniform. Therefore, if such a tax has been assessed ‘and 
collected it may be recovered from the parish, by suit, by the party who has paid it. 


PPEAL from the Parish Court of the parish of Jackson. Rives, 
Parish Judge. Kidd & Smith, for plaintiff and appellee. James 
E. Hamlet, District Attorney pro tem., for appellant. 

Lupe.ine, C.J. The plaintiff having paid to the collector of taxes 
of Jackson parish two hundred and fifty dollars on account of the tax 
of one dollar for every four hundred pounds of cotton raised in the 
years 1865, 1866 and 1867, seeks éo recover back said amount, on the 
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ground that the ordinance levying the tax is unconstitutional, being 
in violation of article 124 of the constitution of 1864, which was in 
force when the ordinance was passed. That article of the constitution 
requires taxation in this State to be equal and ad valorem. It is 
manifest that the tax levied was not equal and according to the value 
of the prope:ty upon which the tax was assessed. There are many 
grades or qualities of cotton, which differ in value. A tax which is 
levied om cotton without reference to that fact, must necessarily be in 
opposition to the constitution, which requires all property to be taxed 
according to its value. The tax in question is a specific tax and not 
an ad valorem tax, and it is unconstitutional, null and void. 

It is therefore ordered and adjudged that the judgment of the court 
a gua be affirmed with costs of appeal. 








No. 95.—A. F. Murpny v. Smita & NiIcHoLson. 


A certificate of discharge in baykruptcy, from the United States Bankrupt Court, extinguisfles 
all judgments and claims of s pers.nal character against the bankrupt. 

Therefore an ordinary jfieri facias, on a personal judgment against the bankrupt after the 
certificate in bankruptcy has been given, is without any legal force or effect, and its execu- 
tion will be restrained by a writ of injunction. 

PPEAL from the Eleventh District Court, parish of Claiborne. 

IA. Lewis, J. J. D. Watkins, for plaintiff and appellee. Gray & 

Blackman, for defendants and appellants. 

TALiaAFERRO, J. The defendants having issued a writ of fieri facias 
upon a judgment obtained by them in the year, 1861, against the 
plaintiff and J. M. Cheaver, the sheriff seized and advertised for sale 
as property of the plaintiff, a tract of land, and gave notice to him of 
the seizure and also notice to appear on a given day and appoint an 
appraiser. The plaintiff sued out a writ of injunction, on the ground 
that he had applied in February, 1868, for the benefit of the bankrupt 
law, and had obtained his discharge on the fifth of May following, of 
which he held a certificate in due form. He further averred that he 
surrendered the land seized to the assignee in bankruptcy, and leased 
the same from him for the year, 1869, and had growing upon it at the 
time of the seizure in June of that year, a crop of cotton, corn and 
other things worth two thousand dollars. He prayed judgment 
enjoining the defendants from selling the crop and from collecting any 
part of the judgment from him, and also for damages against the 
sheriff and defendants in solido for five hundred dollars. The defend- 
ants answered by general denial, and prayed for dissolution of the 
injunction with twenty per cent. damages and for $200 counsel fees, 
ete. The plaintiff had judgment in his favor perpetuating the injunc- 
tion, but reserving to the defendants the right to proceed by hypothe- 
cary action, if any mortgage they have. From this judgment the 
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defendants appealed. We &ee no error in the judgment. The writ ot 
fieri facias contains the following clause: ‘‘In the name of the State 
of Louisiana we command you that by seizure and sale for cash with- 
out benefit of appraisement, of the property real and personal, rights 
and credits of A. F. Murphy, in the manner prescribed by law, you 
cause to be made the sum of two thousand dollars.” 

We concur in opinion with the judge a quo that this proceeding by 
fieri facias, ou the part of the defendants, is an attempt to enforce 
personally a judgment extinguished by the discharge in bankruptcy. 
The pleadings do not require a consideration of the point insisted on 
in argument by defendants that a discharge in bankruptcy does not 
extinguish mortgages either judicial or conventional, nor whether the 
authorities, cited by their counsel, sustain their position. We will 
-only remark that the views expressed in the leading case referred to 
were predicated upon the mortgage rights shown to be possessed by 
creditors of the bankrupt, and that they recognized in the creditors 
no other than hypothecary rights. The defendants in this case have 
not shown that they have a mortgage of any kind against the land 
seized under their execution, nor do they make any distinct averment 
that they have. We regard the proceedings as irregular and illegal. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed with costs. 








No. 80.—WittiaM C. Asutey v. Louis G. SHOLARS. 


The plea of compensation admits the correctness of the plaintiff’s demand. 14 An. 54. 
The defendant when sued on his individual note can not plead in compensation a partnership 
note which he holds against a commercial firm of which the plaintiff is a member. 


PPEAL from the Eleventh Judicial District, parish of Jackson. 

John Young, (attorney at law), Special Judge, vice Egan, J., 

recused. Henry Gray, for plaintiff and appellee. J. E. Hamlet and 
Kidd & Smith, for defendant and appellant. 

TaviArerro, J. The defendant being sued for $1538 01, with 
interest at five per cent. per annum from twenty-eighth December, 
1868, the amount of a promissory note paid by plaintiff as his surety, 
admitted that he owed the plaintiff one hundred dollars, and plead in 
compensation a note of the amount of $1543, with five per cent. 
interest from first January, 1863, which he held against the commer- 
cial firm of Davis, Ashley, Raburn and the defendant, of which the 
plaintiff was a partner, and bound, in solido, for the partnership 
debts. 

The defendant prayed trial by jury, which was refused on the 
ground that there was no issue fora jury to try. To this ruling of 
the court and also to its rejection of the defendant’s plea of compensa- 
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tion the defendant took a bill of exceptions. Judgment was rendered 
in favor of the plaintiff for the amount claimed, and the defendant 
appealed. 

From a statement of facts appearing in the record it appears the 
decision of the court below was based upon the admissions of the 
defendant in his plea of compensation. 

We think the judgment was correctly rendered. It has been 
frequently held that the plea of compensation admits the claim sued 
on. 12 La. 397; 18 La. 6; 14 An. 54. 

The defendant has failed to make out his defense. 

The note of the partnership was inadmissible as an offset against the 
individual debt against the defendant. 

It is therefore ordered, adjudged and decreed that the judgment ot 
the district court be affirmed, with costs. 








No. 90.—Epinetus LANDERs v. THomas H. TuGG Le. 


This is an hypothecary action by a surety on a twelve months’ bond, who had paid the debt, tc 
force a sale of the property mortgaged, to reimburse him. The application is opposed by 
the defendant, who alleges that he was a co-surety on the bond, and’therefore the plaintiff is 
only entitled to recover his portion; that subrogation does not take place by operation o{ 
law between co-sureties. The evidence shows that the defendant was not legally bound as 
co-surety on the tweive months’ bond which plaintiff has paid. Held—That, not being 
legally bound on the bond as surety, he could not appose the salo of the property mort- 
gaged for the benefit of the real surety, who had paid the debt. 

If the plea of prescription is filed by the defendant, for the first time, in the Supreme Court, 
and the plaintiff demands it, the cause will be remanded to try that issue in the court 
below. 


PPEAL from the Eleventh Judicial District, parish of Claiborne. 

L. B. Watkins, (attorney at law), Special Judge, vice Egan, J., 
recused. Young & Wilson and J. D. Watkins, for plaintiff and 
appellant. Gray & Blackman, for defendant and appellee. 

TALIAFERRO, J. The plaintiff brings an hypothecary action to sub- 
ject certain lands in possession of defendant to the payment of a debt 
of $512 87, which he avers he paid as surety of J. L. Dyer, on a twelve 
months’ bond executed in favor of A. C. & J. E. Mitchell. He claims 
to be subrogated to all the rights of the original judgment creditors, 
prays recognition of those rights, and that the land mortgaged be 
Seized and sold to satisfy his claim. 

The defendant answered by exception, the substance of which is, 
that he is also a surety on the bond, and is only responsible for his 
portion; that, as between co-sureties, subrogation does not take place 
by operation of law, and that the remedy, if. any plaintiff have, is 

‘by action for contribution, and that he is not entitled to the relief 
prayed for. 
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The exception was sustained, and the suit dismissed. The plaintiff 
appeals, 

There is indorsed on the bond the following: 

“I hereby agree and bind myself to pay the full amount of the 
within bond, and all costs accruing in the collection of the same, and 
to be considered as a surety on the same, bound, in solido, with the 
principal and other surety. 

Tuomas H. TuGGLeE. 
“* September 30, 1862.” 

The twelve months’ bond is dated February 2, 1861. With the 
exception of a payment of fifty dollars, credited on the bond the 
second of February, 1862; it appears from the instrument that the 
bond was entirely paid by Landers. A credit of $415 81 is indorsed 
as payed by him on the thirteenth of May, 1869, and a further payment 
by him is credited on the twenty-seventh of August, 1869, of $512 87, 
being in full. It is for this last payment the plaintiff claims subroga- 
tion. The first payment, the one of fifty dollars, is indorsed as paid J. 
M. Thompson, attorney, about the second February, 1862. This was 
anterior, by seven or eight months, to the defendant’s writing himself 
down as surety on the bond. The presumption would seem to be that 
the payment of fifty dollars was made by Dyer, the principal on the 
bond. 

The defendant, then, it is not snown, ever paid any part of the bond. 
It is not shown that his undertaking to become bound on the bond 
was required or accepted by the original parties to it. By formal legal 
proceedings, the plaintiff became the judicial surety of the principal, 
Dyer. The creditors were satisfied of the sufficiency of the surety. , 
The cause or consideration of the defendant’s undertaking is not dis- 
closed. He is not recognized as a judicial surety, or as ever having 
been accepted as a party to the act by any legal authorization. Occu- 
pying the equivocal position that he does, we are at a loss to 
see on what legal ground he can oppose the plaintiff’s right by 
averring that the plaintiff, if entitled to anything, can only bring an 
action for contribution. We think the exception should have been 
overruled. 

In this court, the plea of prescription is filed by the defend- ' 
ant, as a bar to the plaintiff’s recovery on the bond. This plea 
may be well taken; and the plaintiff moving that the case be re- 
manded. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that the case be remanded to the court of the first instance to 
be tried on the plea of prescription, the defendant and appellee paying 
costs of this appeal. 
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No. 100.—F. M. Smiru, Administrator, v. J. A. Coon, Administrator. 


A payment made on a promisscry not by an agent, withvut authority from the debtor, will not 
interrupt prescription. 

A renunciation or waiver of prescription by the administrator, after prescription has accrued, is 
null, as against the estate. 21 An. 873 Therefore, if the administrator had made a pay- 
ment on the note, as ayent, without authority, before prescription accrued, he had no 
authority to ratify the act, as administrator, after the note was presciibed. 


PPEAL from the District Court, parish of Ouachita. Ray, J. 
R. W. Jemison aud Stubbs & Cobb, for plaintiff and appellee. 
Richardson & McEnery, for defendant and appellant. 

Howe, J. This action was instituted in February, 1867, upon a note 
for one thousand dollars, made by Madison Rogers, in favor of Cas- 
sandra Smith, and due January 4, 1861. Both the maker and payee of 
the note being dead, the suit is prosecuted by their legal representa- 
tives. There was judgment for plaintiff, aud defendant has appealed. 

The defense is prescription. To rebut this, the plaintiff relies upon 
a payment of $240, proved to have been made to the payee of the note 
in 1863 or 1864, by J. A. Coon, which payment was made, it is claimed, 
by Coon, as agent of Rogers, and effected an interruption of pre- 
scription. 

A debtor who makes a payment, is considered as interrupting pre- 
scription, because there is an implied recognition of the creditor’s 
right; but it is equally true that no such recognition can be inferred 
from a payment made by a third person, without the authority, express 
or implied, of the debtor. 4 An. 509. 

Now, in the record before us, we are unable to find any evidence 
that Coon was authorized, directly or indirectly, expressly or by 
implication, verbally or in writing, to make the payment in question. 
On the contrary, Coon testifies that he had no authority whatever. 

The plaintiff objected to this testimony, on the ground of estoppel, 
contending that, since Coon held himself out as agent at the time of 
the payment of-the $240, he could not afterwards deny the agency. 
4M. 448. This might be true, as against Coon, the individual, but not 
against Rogers or his succession. The latter could no more be estopped 
than bound by unauthorized statements or acts of a third party. 

The plaintiff also urges the fact that Coon, being appointed admin- 
istrator in March, 1866, took no steps to disavow his authority to make 
the payment, and that, therefore, he ratified, as administrator, the act 
of himself, as agent. C.C. 1811. 

To this we may reply that, in March, 1866, the note in suit had 
become prescribed, and the administrator had no authority then to 
renounce prescription. 21 An. 373. Being without power, even by 
the most solemn written act, to renounce a right thus acquired by the 
succession, we are at a loss to see how he could, by silence and inaction 
merely, effect a similar result. Moreover, the doctrine contended for 
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proceeds, in part at least, upon the theory that if the administrator 
had disavowed the act of the pretended agent, the plaintiff would have 
taken steps to interrupt prescription by suit., But, as prescription had 
been acquired before Coon was appointed, it is plain that this doctrine 
has no application, since the theory upon which it is founded could 
have no logical existence. 

It is therefore ordered that the judgmepvt appealed from be reversed, 
and the claim of plaintiff rejected, with costs. 








No. 162.—F. A. Borre & Co. v. N. A. Srprey, Administratrix. 


The surviving wife is entitled to the usufruct of the community property during her widow- 
hood, without accountiug to the creditors: for the rents and revenues arising from the use 
of the property, or the value of animals that perish from natural causes. The fact that she 
has qualified as administratrix, and administered the estate in that capacity, does not affect 
her rights as surviving spouse. 


PPEAL from the parish of Bossier. Baker, Parish Judge. 7%. M. 
Fort, for plaintiffs and appellants. Griffin & Snider, for defendant 
and appellee. 

Howe, J. F. A. Boyle & Co., ordinary creditors of Isaac F. Sibley, 
deceased, fled an opposition to the account of the administratrix. 
Several grounds of opposition were maintained by the court below, 
and as the administratrix has not appealed, or asked for an amend- 
ment of the judgment, we can not pass upon them. 

The principal question before us is of the right of the administratrix, 
- Mrs. Sibley, as usufructuary of the property of the community which 
existed between her and the deceased. 

Isaac F. Sibley died in 1861, leaving a plantation, with slaves, work 
animals, utensils, etc., the property of the community. Mrs. Sibley, 
the surviving spouse, was appointed administratrix, and at the same 
time was entitled to the usufruct, during her widowhood, of this 
estate. She remained upon it until it was finally sold at succession 
sale in the latter part of 1867. 

The opponents insist that she should charge herself in account. with 
the revenues of the property during these six years. We are of 
opinion, however, that she was entitled to them as usufructuary. The 
tact that she was administratrix did not affect her rights as surviving 
spouse. 4 An. 389; 3 An. 489; 9 An. 107. 

If the creditors wished to prevent her receiving tnese revenues they 
hould have pressed their claims, and compelled a sale at an earlier day. 

For the same reason she ought not to be charged with the-value of 
the animals, tools and furniture, which perished by natural causes and 
ase during this time. Tutorship of Davis, lately decided, 22 An. p. —. 

On the whole, we think the judgment appealed from substantially 
correct. 

Judgment affirmed. 
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No. 164.—Jonn A. Wiiuts v. Laura J. Witiis—Josernine Nicu- 
OLSON, Intervenor. 

A judicial sale of real property, to satisfy a mortgage, extinguishes all the mortgages on the 
land, as well the prior as the subsequent mortgages, and conveys the property free from al? 
incumbrances. Therefore, if the evidence and declarations of the parties show that the 
defendant was the real purchaser of the land at sheriff’s sale, under the prior mortgage, 
the subsequent mortgages are extinguished. 

PPEAL from Tenth Judicial District, parish of Caddo. Weems, J. 
T. T. & A. D. Land, for plaintiff and appellant. A. W. O. Hicks, 
for defendant and appellee. Wright & Duncan, for intervenor. 

TALIAFERRO, J. This suit is instituted upon two promissory notes, 
secured by mortgage on a tract of land sold by the plaintiff to the 
defendant. The plaintiff claims recognition and enforcement of the 
mortgage, and vendor’s privilege upon the land, and that the proceeds 
be specially applied to the payment of the notes and all interest upon 
them. Each of these notes is for $1774 97, payable respectively on the 
tirst of January, 1861 and 1862, with eight per cent. interest from date. 

The defendant does not deny her liability to pay the notes as a 
personal debt, but contends that the special mortgage granted by her 
to secure the payment of the notes has been extinguished by a judicial 
sale of the land. Josephine Nicholson, a daughter of the defendant, 
intervenes, claiming a tacit and judicial mortgage upon the land, 
arising from an indebtedness to her from the defendant, as tutrix to 
the intervenor during her minority. 

A personal judgment was rendered in favor of the plaintiff, without 
privilege or mortgage as claimed, for $3549 95, with eight per cent. 
interest from the eighteenth of January, 1860. 

The plaintiff alone appealed. 

The plaintiff purchased the land he sold to the defendant from 
Oglesby & Paup, about a year before he conveyed it to the defendant. 
In his contract with the defendant, she obligated herself to pay his two 
notes of $1166 66 each, the balance due Oglesby & Paup for the price 
of the land, which was secured by mortgage en the land, The defend- 
ant paid one of these notes, but, failing to pay the other, a writ of 
seizure and sale was taken out, and the land seized and advertised for 
sale. At this juncture of affairs, the defendant applied to R. Nicholson 
to borrow money to pay the debt and save her land. Nicholson 
declined lending the money needed, but agreed that he would buy 
the land at the sheriff’s sale and reconvey it to her, if she would 
reimburse the money by a given time. The defendant consented, and 
this arrangement was carried out. The defendant contends that the 
judicial sale of the land under the prior mortgage of Oglesby & Paup 
extinguished the subsequent mortgage, which the plaintiff is seeking 
to enforce. As this is the only question in this case, and the solution 
of which will decide the issue, it will be proper to refer to the testi- 
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mony which relates to the purchase at sheriff's sale, by Nicholson, and 
his subsequent transfer of the land to the defendant. On the one side 
it is held that, as Nicholson purchased .the land and reconveyed it to 
the defendant, in pursuance of an agreement with her, the act was 
merely one of agency, or a purchase for the benefit of the defendant. 
On the other hand it is contended that the sale by the sheriff to Nich- 
olson was absolute, and vested title in him. That he was not inter- 
posed, nor did he act as an agent, but bought with the intention of 
becoming owner. Nicholson was examined as a witness, and he testi- 
fied that ‘‘Laura J. Willis applied to him for a loan of money to pay 
the mortgage notes she had assumed to pay in a sale from John A- 
Willis to herself. Informed her he could not let her have the money 
asked for, but offered to buy it in his own name, for himself, at the 
sheriff’s sale, and offered to let Mrs. L. J. Willis have it back if she 
could refund the money in a certain time. Witness accordingly bought 
it at the sheriff’s sale, and before the time was out she brought him the 
money, and he sold it back to her; this was a bargain between witness 
and L. J. Willis. If she brought him the money in a certain time, he 
was to let her have the land. The defendant was living on the land 
at the time of the sale, and continued to do so up to the time witness 
conveyed it back to her, and continued to live on the land until the 
spring of 1866. Witness refers to the sale made in the suit of Oglesby 
v. John A. Willis. Did not know whether Mrs. Willis could pay wit- 
ness the money, and he therefore took the title to the land in his own 
name, in accordance with the bargain referred to.” Cross examined, 
says: “ He bought the land for himself, and not for the defendant, 
- and did not act as her agent, and that there was no agreement made 
that the sale was for defendant; and he considered himself the abso- 
lute and unconditional owner of the land after the sheriff’s sale to him.” 
Re-examined, says: ‘*‘ He reconveyed the land to the defendant because 
it was the bargain he had made with her, if she paid him in a certain 
time. This was an agreement made before the sheriff’s sale of the 
land.” Recross examined, says: ‘‘ The bargain or agreement thus 
made was not in writing.” 

There is a bill of exceptions in the record taken by the defendant, 
which the decision of the case does not require us to examine. The 
plaintiff’s counsel refers to the case of Follain et al. v. Broussard, 
sheriff, et al., 9 Rob. 72, and relies much upon it as authority to sustain 
his position in the present case. The gist of the matter there was, 
whether Declouet bought for himself, and having so bought, afterwards 
conveyed to Fagot, or whether he bought for the latter under a pre- 
vious agreement and understanding with him. The agreement that 
Declouet would reconvey if Fagot should pay the bond, was made 
after the sheriff’s sale at which Declouet bought ; and this, the counsel 
argues, makes the case before us a stronger one, because here the 
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agreement was previous to the sale. The court, however, uses this 
language, which lays down the true test : 

“It is clear that the sheriff’s sale to Declouet divested Fagot of title, 
and at the same time extinguished the mortgage of his vendors, N. 
and E. Lablane, under which it was made, unless it appear that Fagot 
was in reality the purchaser at that sale, and bid in the property 
through Declouet, as a person interposed.” Now, taking the entire 
evidence together in the case at bar, we can not understand it as sup- 
porting the belief that there was agency or interposition of any kind 
in the transaction. The statements of Nicholson under oath are clear 
and direct, that he did not buy ds an agent; made no agreement that 
the sale was for defendant; considered himself absolute and uncondi- 
tional owner of the land. These and other positive declarations of 
the witness, ignoring the hypothesis that Mrs. Willis, the defendant, 
was the real purchaser, through Nicholson, an interposed person, and 
no evidence contradicting, in any manner, those statements, we think 
they must be taken as showing an actual sale of the property to him, 
and, consequently, that the defendant was divested of title. We donot 
see that Nicholson’s agreement to subsequently sell to defendant, on 
certain conditions, is inconsistent with the intent to buy for himself 
and become vested with perfect ownership. 


It resulted, then, that the judicial sale of the property under the 
older mortgage extinguished the subsequent mortgages, and it passed 
to the purchaser free of the plaintiff's mortgage. The judgment ot 
the court a qua was therefore correctly rendered for the debt, without 
recognition of mortgage or privilege. 

It is therefore ordered, adjudged and decreed that the judgment ot 
the district court be affirmed, with costs. 








No. 112.—Srate or Lovurstana, ex rel. 8. BELpEN, Attorney General, 
v. Francis C. MAHAN. 

After an appeal is granted, and the bond given and filed in the record, the jurisdiction of th : 

court a qua ceases, except to test the solvency of the surety on the bond. Therefore, a 

second order, rendered afterwards by the judge a quo, changing the return day, and grant- 


ing further time to the ~ppellant, is a nuliity, and the appeal will be dismissed, if not filed 
in the Supreme Court, within the time allowed under the first order. 


PPEAL from Eighth District Court, parish of Orleans. J. R. 

Beckwith, (attorney at law), Special Judge, vice Dibble, J., recused. 
Simeon Belden, Attorney General, and John Ray, for plaintiff and 
appellee. JL. Madison Day, Rufus Waples, and G. H. Braughn, for 
defendant and appellant. 

Wy ty, J. A motion is made to dismiss this appeal, because the 
transcript was not filed in this court within three judicial days after 
the return day fixed by the district judge. 

57 











450 SUPREME COURT OF LOUISIANA, 


State v. Mahan. 








On the twenty-second of June, 1870, the appeal was granted, and the 
bond was filed on the same day, the return day being fixed on the first 
Monday of July, 1870, at Monroe. The record was not filed till more 
than three judicial days had elapsed after the return day. But, it 
appears, that the appellant obtained from the district judge on the 
seventh of July, an order extending the time of the return day till 
the eighth of July, 1870. 

This order was an absolute nullity. The appeal having been 
granted, and the bond given, the district judge ceased to have juris- 
diction of the case further than to test the sufficiency of the security 
on the appeal bond. 21 An. 152; 19 La. 178. The motion to dismiss 
is therefore well taken. 21 An. 210, 213. 

Let the appeal be dismissed at the cost of the appellant. 


*. 





No. 91.—Lewis THompson v. Lizzre Siumons, Administratrix. 


An obligation or bond, acknowledging an indebtedness, and agreeing to pay the interest annu- 
ally, on a day fixed, together with so much of the principal debt as will make up a fixed 
amount, which payments are to be made each succeeding year, except in case of failure to 
make crops of cotton, when the intcrest only is to be paid, does not fall under the denomi- 
nation of promissory notes, and is not, therefore, prescribed in five years. 

The reinsecribing a mortgage from the registry book, within ten years, is sufficient to give 
notice. The fact that it is a copy of a copy of a copy does not invalidate the registry. 

The doctrine announced in the case of Sanderson v. Sandige, 21 An., page 757, is reaffirmed 
and followed in this case, fixing the amount due cn an obligation for the purcheee of land 
and slaves, where payments had been made and credits given before emancipation of the 
slaves. The rule adopted by the court in that case was, that the amount of the payments 
made were to be deducted from the whole debt, and the balance due to be divided ratabir, 
and that which was for slaves to be deducted and judgment given for the balance, with a 
recognition of mortgage on the lands. 


PPEAL from the Fourteenth Judicial District, parish of Ouachita. 
JA OWz« J. Q. Baker (attorney at law), Special Judge, vice Ray, J., 
recused. John Ray, for plaintiff and appellee. Garrett & Garrett, and 
Richardson & McEnery, for defendant and appellant. 

Tatarerro, J. The plaintiff brings this action against the admin- 
istratrix of the estate of John T. Simmons, deceased, to enforce a claim 
of one hundred and eleven thousand six hundred and thirty-four 
dollars and ninety-three cents, with eight per cent. per annum interest 
thereon from the first day of March, 1861. This indebtedness, it ap- 
pears, arose from the purchase, in the year 1857, by E. P. Tatum and 
the decedent, John T. Simmons, from Willam Ballard, of a tract of 
land lying on the Ouachita river, in the parish of Caldwell, containing 
three thousand three hundred and twenty-two acres, embracing a large 
cotton plantation, with the buildings and improvements thereon, 
together with the work animals, cattle, hogs, sheep, farming utensils, 
ete., belonging to the plantation and thereto attached. A large num- 
ber of slaves were included in this purchase, and formed a very large 














MONROE, JULY, 1870. 





Thompson v. Lizzie Simmons, Administratrix. 








component part of the consideration or price stipulated to be paid for 
the whole. The written obligation entered into by Tatum and Sim- 
mons to pay the prico agreed upon, or rather the remainder of thc 
price after deducting a cash payment of $50,000, and which was 
$132,000, is thus written: 

$132,000. New Orveans, February 11, 1857. 

“We, the undersigned, acknowledge ourselves to be indebted jointly 
and in solido, to Dr. Benjamin Ballard in the full sum of one hundred 
and thirty-two thousand dollars for value received ; one hundred and 
six thousand dollars of wh'ch is to bear interest at the rate of eight 
per cent. per annum from this date until final payment, and the remain- 
ing twenty-six thousand dollars is to bear the same rate of interest 
from and after the first day of March, eighteen hundred and sixty-one, 
until final payment; which said capital sum and interest we bind our- 
selves, jointly and in solido, to pay to the said Benjamin Ballard, his 
heirs or assigns, at the office of Messrs. Bogart, Foley & Avery, in this 
city, in the manner following, to wit: The interest to be paid annually 
on the first day of March, 1858, and on the same day in each succeeding 
year, together with so much of the capital as will make up the sum of 
fifteen thousand doars, except in case of our failure to make crops of 
cotton, when the interest only is to be paid; and we moreover bind 
ourselves to pay more than the said sum of fifteen thousand dollars at 
the time of such annual payments, if we are able to do so, in conformity 
with the terms of an act passed before Theodore Guyol, « notary publie 
in New Orleans, of even date herewith. 

“E. P. Tatum, 
“J. T. Srwons.” 

The payment of this obligation was sctured by mortgage upon the 
property sold, bearing the same date. In a suit in the District Court 
of the United States, a judgment was obtained by Lewis Thompson 
against William Ballard for a large sum, and under execution issuing 
upon it this obligation was seized and sold, and Thompson became the 
purchaser of it for $71,134. Thompson having died since the inception 
of this suit, his executors filed their appearance and became plain- 
tiffs. They seek to enforce the mortgage upon the land to obtain 
payment of the amount claimed. 

The defense is: The prescription of five years in bar of the obligation 
sued on. The prescription of ten years against plaintiffs claim for 
mortgage and privilege, arising from failure to reinscribe the mortgage 
within ten years. The failure of consideration, to the extent of the 
estimated value of the slaves, $116,000. That the payment of $50,000 
made at the time of the transfer, and the payments subsequently made 
and entered on the back of the obligation, should be imputed to the 
payment of the estimated value of the lands and personal property. 
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Judgment was rendered in the court below for $27,176 68 on the 
bond sued on, as the balance due on the estimated value of the land 
and personal property, with eight per cent. interest thereon from the 
first of March, 1861, with recognition of mortgage and vendor’s privi- 
lege upon the land, and the rendition of an order that it be seized and 
sold to pay the amount of the judgment; and that so much of the 
amount of the bond as is recognized as due and owing, be paid out of 
the proceeds of the land mortgaged, as having precedence over other 
claims ; and that so much as may not be paid out of such proceeds be 
paid, in due course of administration, out of proceeds of other effects 
of the estate of Simmons. 

From this judgment the defendant has appealed. 

The first point made in the defense is, that the obligation upon which 
this action is founded is a promissory note, and subject to the pre- 
scription of five years. 

One of the marked characteristics of a promissory note is, that pay- 
ment of a determinate sum of money is promised to be made at a time 
definite and fixed. The instrument sued on in this case, taken alone, 
seems devoid of this feature, indispensable in a promissory note. The 
obligation is contracted on both the potestative and the casual condi- 
tion. The obligors are to pay $15,000, part interest and part capital, 
on the first of March, of every year in which they may be able to make 
erops, Then the periods at which the $15,000 payments are to be 
made are clearly not absolutely known. They are as uncertain as the 
crops from which they are to be made. The obligation, construed in 
connection with an instrument specially referred to in the obligation 
itself, seems to render the terms at which payments are to be made 
still more indefinite and contingent. We can only consider the instru- 
ment sued on as evidencing a contract giving rise to a personal action 
within the contemplation of article 35038, of the Civil Code, and subject 
to the prescription of ten years. This view of the character of the 
instrument disposes of the question of prescription. It is shown by 
the letter of Simmons to Lewis Thompson, under date of twentieth 
November, 1866, that he acknowledged his indebtedness on what he 
calls ‘the bond which Dr. Ballard held against him.” This inter- 
rupted prescription which had not then accrued. 

The extinction of the mortgage, through failure to reinscribe within 
ten years, is contended for on the ground that no legal reinsecription 
was made within the period required. It seems the reinscription was 
made, from the inscription of the act as it stood on the book of mort- 
gages. This, defendant holds, is not a fulfillment of the law which 
requires that the inscription shall be made by recordinga duly certified 
copy of the original, C. C. 3330; and that the reinscription must be 
made in the same manner that the inscription or first recording was 














MONROE, JULY, 1870. 453 


Thompson v. Lizzie Simmons, Administratrix. 








made, C. C. 3333. The act reinscribed, it is held, is the copy of a 
copy of acopy; that it was not reinscribed from an “authentic copy 
of the act,” and that these requirements of the Code are stricti juris 
and imperative. 

If the rigid adherence to the letter of the law insisted upon were to 
govern, the inscription or reinscription of a mortgage from the original 
act itself, would be null and void, because article 3333 directs that the 
inscription shall be made from an authentic copy. The law makes the 
copy of a copy suffice for notice to the world, the only object aimed at 
in recorling mortgages. If the copy of a copy, or the act in its third 
phase, is sufficient for notice, why may it not be equally so in its 
quartern or fourth phase? But things which are equal to the same are 
equal to one another. When, therefore, the act, as reinscribed from 
the book, is a perfect reproduction of the inscription as made from the 
authentic copy, it has the same effect that the inscription has, because 
it is equally identical with the authentic copy. It is shown in this 
case that the reinscribed act is an exact reproduction of the first ‘in- 
scription. This, we think, sufficient. 

The next ground of defense, the failure of consideration to the ex- 
tent of the estimated value of the slaves, is well taken, and a reduction 
of the debt has been made accordingly. Our attention has been called 
by the plaintiff’s counsel, to an error of calculation in the making up 
of the judgment in the court below, and asks that the correction be 
made. Taking the evidence introduced, showing the relative value oi 
the land, slaves and personal property embraced in the sale from Bal- 
lard to Tatum and Simmons, together with the data furnished in the 
record, we arrive at the conclusion that the sum of $71,427 is the 
deduction to be made as the part of the $111,634, representing the 
remaining balance of the price stipulated for the slave property. This 
deduction being made, there remains $40,207 due on the first of March, 
A. D. 1861, for the land and personal property. For this sum and 
interest, as stipulated, the plaintiff is entitled to judgment. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the district court be amended so as to award judgment, which is 
hereby decreed in favor of the plaintiff for the sum of forty thousand 
two hundred and seven dollars, with interest thereon at the rate of 
eight per cent. per annum, from the first day of March, A. D. 1861, 
until paid. And it is further ordered, that in all other respects the 
judgment of the lower court be affirmed with costs. 

Chiet Justice Ludeling recused. 
Rehearing refused. 
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No. 152.—Tue State or Louisiana v. JAKE Kina. 


The accused was convicted of the crime of murder, and duly sentenced. Through his counsel, 
three bills of exception, were taken to the refusal of the judge to charge the jury as re- 
ques ‘ed. 

I.—The court was requested to charge the jury ‘‘that where all the circumstances of the 
killing are shown, it devolves on the State to show that the killing was ma.icious, to make 
it murder.” Held—That this charge was well calculated to mislead the jury by its vague- 
ness, and was property refused. 

IL.—“ That if the life of accused was not in danger, but he had a reasonable ground oi 
believing that it was, at the time of the killing, he had a right to killthe deceased.” Held— 
That this request, standing alone, as it does in the record, is erroneous as a legal proposi- 
tion. That there are many instances in which a man may reasonably believe his own life 
in danger, without thereby acquiring the right to take the life of some one else. The 
charge was properly refused. 

tIl.—“ That if the accused had a reasonable ground to believe from appearances, that his life 
was then and there in danger, and ki!led the deceased to save his own life, he was justified, 
although not attacked.” Held—That the right of self-defoase, in America, is sufficiently 
extended without giving it such a latitude as is implied in this request, and the judge did 
not err in refusing the charge. 


PPEAL from the District Court, parish of Caddo. Levisee, J. 
James 8S. Ashton, District Attorney, for the State. J. H. Kilpat- 
rick, for defendant and appellant. 

Howe, J. The accused in this case was convicted of the crime of 
murder, and duly sentenced, and has appealed. 

Our attention is directed to three bills of exceptions to the refusal of 
the district judge to charge the jury, as requested by counsel for 
the defense. 

First—The court was asked to charge the jury “ that where all the 
circumstances of the killing are shown, it devolves on the State to 
show that the killing was malicious, to make it murder.” 

The court did not err in refusing this charge. It is not necessarily 
correct as a legal proposition, and is well calculated to mislead a jury 
by its vagueness. Where all the circumstances of a homicide are 
shown, the presumption of malice is often established, and the burden 
imposed on the accused of showing an alleviation, an excuse, or a 
justification. Russell on Crimes, vol. 1, p. 483. 

Second—The court refused to charge “that if defendant’s life was 
not in danger, but prisoner had a reasonable ground of believing that 
it was in danger at the time of the killing, he had a right to kill the 
deceased.” 

The court did not err in this refusal. We know nothing of the facts 
ef the case, but must consider the requested instruction, standing 
alone as it does in the record, as an abstract proposition; and, as 
such, it is evidently erroneous. There are many instances in which a 
man may reasonably believe his own life to be in danger, without 
thereby acquiring the right to take the life of some one else. 

Third—The court refused to charge “that if the defendant had a 
reasonable ground to believe, from appearances, that his life was then 

’ 

















MONROE, JULY, 1870. 





State v. King. 





and there in danger, and killed the deteased to save his own life, he is 
justified, although he was not then attacked ;” and, in this refusal, the 
court did not err. The right of self-defense has been sufficiently 
extended in America, without giving it such a latitude as is implied in 
this request. Indeed, literally construed, the doctrine contended for 
by counsel would justify a burglar in killing the householder who was 
prepared by force to defend his property. But giving the request its 
most liberal construction, it is still an incorrect statement of the law. 
It is well settled that, to excuse a homicide by a plea of self-defense, 
the apprehensions of the accused must have been excited by an actual 
assault. 5 An. 490; 14 An. 827, 
Judgment affirmed. 








No. 167.—Tue Strate or Lovursrana v. NELSON CoLEMAN, alias NEtson, 


alias McMILLAN. 
’ 7 

In this case the accused was indicted for the crime of burgiary. On trial, his counsel requested 
the judge a quo to charge the jury: 

{-—That the circumstances necessary to convict must be as strong as the testimony of one 
witness, who swears positively that the accused did commit the offense charged. Held— 
That the judge did not err in refusing this charge; that the law furnishes no such rule for 
estimat ng the weight of circumstantial evidence as that suggested in this request. 

I1.—That, if the jury find that the accused was in the employ of the witness, as a clerk or a 
porter, at the time of the alleged commission of the crime, the fact of his being found in 
the store of witness is not presumptive evidence that the accused entered with felonious 
intent. Held—That the court did not err in refusing this charge; that the bill of excep- 
tions only showed the refusal of the judge to charge the jury as to this particular fact, 
without disclosing the circumstances under which the accused was found in the store, and 
was thercfore properly refused. 


PPEAL from the District Court, parish of Caddo. Leevisee, J. 
James 8S. Ashton, District Attorney, for the State. A. Boarman 
and J. H. Kilpatrick, for defendant and appellant. 

Hows, J. The defendant was indicted for burglary and larceny, 
and, having been found guilty of burglary, and sentenced to imprison- 
ment at hard labor, has appealed. 

We are required to pass upon two bills of exceptions, reserved on 
the trial: 

I.—The accused, through his counsel, requested tne court to charge 
the jury that ‘‘the circumstances necessary to convict in this case 
must be as strong as the testimony of one witness, who swears posi- 
tively that the prisoner did commit the offense, which is the lowest 
degree of evidence upon which a party can be convicted of crime, 
which charge the court refused, for the reason that the court had 
charged the jury in extenso as to the requirements to authorize a con- 
viction, and especially that, in the absence of positive evidence, they 
were authorized to convict upon circumstantial evidence, provided the 
circumstances established were of such character and force as to satisfy 
their minds of the guilt of the prisoner beyond a reasonable doubt.” 
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We do not think the court erred. We are not aware of any such 
rule for estimating the weight of circumstantial evidence as that sug - 
gested in this request. 

II.—The court refused .to charge ‘‘that, if the jury find that the 
accused was in the employ of Bowers, the witness, as a clerk or a 
porter, at the time of the alleged commission of the crime, the fact of 
his being found in the store of Bowers is not presumptive evidence 
that the accused entered with a felonious intent.” 

‘ We do not think the court erred in this refusal. In criminal cases 
the evidence which was adduced before the jury is not before us. The 
bill of exceptions throws no light upon the circumstances under which 
the instruction was requested. While, therefore, it may be correet, as 
an abstract proposition, we are unable to say that it was pertinent in 
any way to the facts which had been elicited by the testimony. If the 
bill of exceptions informed us what evidence had been offered respect- 
ing the terms of the employment of the accused, and his right of access 
to the store, and the request to charge had been directed to the circum- 
stance of his being found in the store in the night time, we might be 
able to perceive the necessity of the instruction. But, in its present 
form, it seems to have been properly refused * 

Judgment affirmed. 








No. 113.—Succession or Brrzer.—Opposition of Witt1am M. Wasu- 
BURN, Tutor, to Account. 
If the record of the court below has been destroyed after appeal is taken, and the parties made 


a statement of facts, and an agreement as to the changes to be made in the judgment, the 
Supreme Court will so amend the jud;ment as to make it conform to the agreement. “ 


PPEAL from the Parish Court of Morehouse. Bussey, Parish Judge. 
C. H. Morrison, executor, pro se. John Ray, tor opponent. 

Howe, J. This case comes before us upon a statement of facts and 
agreement of parties, rendered necessary by the destruction of the 
records of the court below. The only question is of the amount to 
which the minor is entitled as her pro rata share of the-fund held for 
distribution by the administrator. It is conceded by the counsel that 
the judgment should be amended so as to allow as such pro rata the 
sum of $2700. 

It is therefore ordered that the judgment appealed from be amended 
so as to decree to William M. Washburn, the tutor of the minor, Ida 
Bitzer, the sum of two thousand seven hundred dollars, as the pro rata 
share of the said minor in the fund held for distribution herein ; that 
in all other respects the said judgment be affirmed, and that the 
administrator, Charles H. Morrison, pay the costs of this appeal. 
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No. 92.—M. J. Miter v. J. H. Wisner, Sheriff, et al. 


A promissory note given by a married woman, with mortgage on her paraphernal property to 
secure it, executed under the authorization of the district judge, according to the act of 
1855, may be enforced against the wife, in the hands of a third holder, without showing 
that it inured to her advantage or benefit. 

The holder of negotiable paper, indorsed in blank, is presumed to have acquired it bona fide 
before maturity, and the burden of showing the contrary falls on the party raising the 

_ question of ownership. . 

The fact that the party accepting an act of mortgage has no interest therein docs not affect the 
validity of the mortgage. 21 An. 3. 

Written documents, under private signature, are inadmissible in evidence until] the signature 
is proved. 


PPEAL from the Fourteenth District Court, parish of Ouachita. 
Crawford, J. Stubbs & Cobb, for plaintiff and appellant. Gar- 
rett & Garrett, for defendants and appellees. 

Wyty, J. The plaintiff, a married woman, has appealed from a 
judgment dissolving the injunction sued out by her against the execu- 
tory proceedings of the defendants, Boyd & Martin, on a mortgage 
note executed by her on the fourteenth February, 1867. 

She objects to the enforcement of the mortgage on various grounds, 
the most serious of which we will notice. 

The note, drawn to her own order and indorsed in blank, together 
with the mortgage on her paraphernal property was executed under the 
authorization of the district judge, according to the act of 1855, “‘ An 
Act to enable married women to contract debts and bind their para- 
phernal or dotal property.” 

The holders of the debt thus contracted, in order to recover, are not 
bound to prove that the consideration thereof inured to the benefit 
of the maker, a married woman. 

In City National Bank v. Eliza E. Barrow and Husband, A. Mil- 
tenberger, intervenor, 21 An. 396, where the intervenor objected that 
the mortgage, although inuring to the wife’s benefit, was not valid, 
because not made under the act of 1855, this court remarked: “ As to 
the law of 1855, invoked by the intervenors, it will be observed that 
its object is explained in its title, which declares it to be ‘ An Act to 
enable married women to contract debts and bind their paraphernal 
or dotal property.’ Its effect is to dispense the creditor, by an 
observance of its formalities, from the obligation, which would other- 
wise exist, * * * to prove that the money advanced by him was 
actually applied for the benefit of the wife.” 

As to the allegation that Boyd & Martin are not tne owners of tne 
note—that it belongs to the plaintiff—we will observe there is no proot 
in support of it, the burden of proof being on plaintiff. 21 An. 71. 
The holders of negotiable paper indorsed in blank are presumed to 
have acquired it before maturity and to be the bona fide owners 
thereof. If the maker had proved a want of consideration, which she 
has not done, the transferrees, in order to recover, would be bound to 
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prove they gave a valuable consideration. Union Bank v. Ryan, 21 
An. 552; Bayley on Bills, 492 to 495; 9 An. 20, 22. 

That the debt was not contracted till several months after it had 
been authorized by the judge, is of no consequence. The holders of 
the paper are presumed to have acquired it bona fide in due course of 
trade; the formalities required by act of 1855 having been observed, 
they are protected by the law the same as if the evidence of the debt 
had been given by a femme sole. ] 

The bill of exceptions to which our attention has been called was 
not well taken; the district judge properly rejected the documents 
under private signature, on the ground that the signatures were not 
proved when théy were offered in evidence. 

That the party accepting the mortgage had no interest therein did 
not invalidate it. 21 An. 3. 

There is nothing apparent on the face of the proceedings or the 
evidence showing that the plaintiff is entitled to the equitable remedy 
of injunction. On the contrary, from her own letters, in the record, 
it appears she has but little reason to appeal to equity. 

We will not however increase the damages allowed by the district 
judge. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 








No. &4.—N. Norris v. G. W. WARREN. 


T7 the appeal is taken in open court in a'case where the judge a quo is required to fix the amount 
of the bond, the order fixing the amount of security must be entered on the minutes of 
the court with the order granting the appeal. C. P. 573, 574. 
PPEAL from the Eleventh District Court; parish of Claiborne. 
J. S. Young (attorney at law), Special Judge, vice Egan, J., recused. 
Gray & Blackman, for plaintiff and appellant. J. D. Watkins, for 
defendant and appellee. 
Wr ty, J. A motion is made to dismiss this appeal, because there 
‘was no order of appeal granfed by the court below. 
It appears from the record that the following entry was made on the 
minutes of the court, viz: 
‘* Plaintiff’s motion of appeal filed, and defendant’s counsel takes 
cognizance, and appeal bond fixed at two hundred and fifty dollars.” 
This is not a sufficient compliance with article 574 C. P., and also 573 
C. P., and the amendment thereof, which requires that “ the judge shall 
fix the amount of security, and cause the same, with the order grant- 
ing the appeal, to be entered on the minutes of the court.” * * * 
The entry that the motion for appeal was filed, does not show that 
it was granted. Moore v. Simms, 21 An. 649. 
Let this appeal be dismissed, at the cost of appellant. 
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No. 86.—W. C. Busm v. J. R. Heap, Parish Judge, et al 


If the district judge has not original jurisdiction, and it is not nec-ssary to aid him in the 
exercise of his appellate jurisdiction, he can not issue the wr.t of prohibition against the 
parish judge, restraining him trom proceeding further in the cause, 


PPEAL from the Eleventh District Court, parish of Bienville. 

J. R. Head, Parish Judge, respondent. J.C. Egan and Benja- 

man © Pearec. for relators. J. B. Watkins, for defendant and appel- 
lant. 

Lupeuine, C. J. This is an appeal from a judgment of the district 
court perpetuating a writ of prohibition, issued to prevent the judge 
of the parish court from proceeding with the trial of a cause involving 
four hundred and eighty dollars, and the accrued interest, amounting 
to about three hundred and forty doliars. 

The district judge was without jurisdiction to issue the writ in such 

eacase. It wasnot necessary to aid him in the exercise of his appel- 
late jurisdiction, and he had not original jurisdiction in the case. 

The judgment of the district judge is a nullity. It is therefore 
ordered that the judgment appealed from be avoided, and that the 
plaintiff and appellee pay costs of both courts. 








No. 165.—James R. CuristTiAn v. M. BAER. 


A contract of sale of a lot of tobacco, the price of which is fixed at a certain rate psyable in 
Confederate treasury notes, can not be judicially enforced. Coustitution, Art.127. Nor 
can the plaintiff, if he declares on sucha contract, be permitted in the same action to 
recover on a quantum meruit, on showing the value of the tobac:o in lawful currency. 
PPEAL from Tenth District Court, parish of Caddo. Weems, J. 

T. T. & A. D. Land, for plaintiff and appellant. Looney d& Wells, 
for defendant and appellee. 

Wrty, J. The plaintiff alleges that the defendant owes him $68,412 
lawful money, for this: In November, 1864, in Bolivar county, Missis- 
sippi, at the “request of the defendant, Baer, through his agent, 8. 
Levy, Jr., he bargained, sold, and delivered to him, said Baer, fifty- 
six boxes of tobacco, weighing, net, five thousand seven hundred and 
one pounds, at the price of twelve dollars per pound, making said sum 
of sixty-eight thousand four hundred and twelve dollars.” * * * 
He also avers that, although said Baer received and sold said tobacco 
at a large advance, yet he refuses to pay him “ said debts, contrary to 

@ law and the obligations of said contract.” He also claimed six per 
cent. interest, inasmuch as said contract was made in the State of. 

Mississippi. He prayed for judgment for said sum. with six ver cent. 

per annum interest and costs and general relief. 

The defendant denied generally the allegations of the plaintiff 
snecially denied the agency of Levy, or ‘‘ that he had any authority to 
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bind the defendant in the obligation sued on,” and he averred that the 
said obligation was contrary to law, tho contract being contrary to 
‘“‘the policy of the United States and contra bonos mores, both as to 
prohibition by law, and the consideration.” 

There was judgment in favor of the detendant and the plaintiff 
appealed. 

It appears from the evidence that the tovacco was bougnt, as aueged, 
by the plaintiff, and that 8. Levy, in evidence of the price, gave the 
plaintiff his two sight drafts on the defendant, payable “‘ in Confed- 
erate treasury notes, of the new issue, for tobacco purchased of him 
for you.” These drafts the defendant did not accept, although he 
received the tobacco and sold it. There is ample evidence of ratifica- 
tion of the agency, of Levy, by the defendant in this transaction; and 
it is also shown that Levy had verbal authority from the defendant to 
purchase. But as the sale was for “Confederate money, of the new 
issue,” it can not be enforced by the courts of this State. Art. 127. 
Constitution 

The plaintiff, however, insists that as the defendant denied the 
agency of Levy, and repudiated his act, he should be adjudged to pay 
him the value of the tobacco, which, he says, is proved to have been 
worth, at the time, one dollar per pound, or $5701. 

To this we reply, that having declared upon a contract, reprobated, 
by law, the plaintiff will not be permitted to recover on a quantum 
meruit; while demanding the fruits of an immoral contract, they will 
not be heard claiming equity from their debtor. 

Whether Baers formally accepted the drafts or not, but for immor- 
ality of the contract, he would have been liable, having ratified the 
acts of his agent, Levy. 

Judgment affirmed. 

Rehearing refused. 





wo. 160.—State or Lourstana v. C. A. Gary. 


In a criminal case no appeal lies, unless the accused has been sentenced to the punishment of 
deatu, or imprisonment at hard labor, or a fine excceding three hundred dollars, is actually 
imposed. Constitution, article 74. 


PPEAL from the District Court, parish of Caddo. Levisee, J. 
James S. Ashton, District Attorney, for the State. Looney, Hicks 
& Kilpatrick, for defendant and appellant 
Howe, J. The accused in this case has appeaied from an order 
granting to the State a rehearing of a motion to discharge. He has 
never been sentenced. No appeal lies to this court, in a criminal case, 
unless a sentence of a certain magnitude has been imposed. * Constitu- 
tion, article 74. 
Appeal dismissed 
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No. 131.—G. W. Bancxer & Co. v. M. Marti and Watters & ELpEer. 


Where the original answer of the defendants admits that there was a sale and transfer of the 
goods from the plaintiffs to defendants, and the question at issue between the parties is, 
was the transfer legitimate, as alleged by plaintiffs, or fraudulent, as alleged by defend- 
ants, an amended answer alleging that there was no sale, will not be permitted after the 
cause is fixed foririal. Such amendment being calculated to change the issue raised by 
the original answer. 

If the verdict of the jury is not responsive to the pleading; and the eviden*e m the recor’ 
the cause will be remanded with instructions to try the issues raised by the pleadings. 


PPEAL from the Tenth District Court, parish of Caddo. Levisee, J. 
Duncan & Moncure, for plaintiffs and appellants. Land & Taylor 


and Egan, Williamson & Wise, for defendants and appellees. 


This case was tried by a jury in the court below 


Wrty, J. This case was before this court at Natchitoches in August, 
1869, and was remanded as to Walters & Elder, because that part of the 
verdict of the jury which said there was no sale to the firm of Walters 
& Elder by Marti contradicted the answer of said firm which admitted 
there was a sale. It was remanded that the character of the sale 
might be determined, that it might be ascertained whether the 
transfer was legitimate, as alleged by Walters & Elder, or whether 
fraudulent, as alleged by the plaintiffs, the creditors of Marti. 21 
An. 587. 

The plaintiffs have now appealed from a judgment on a verdict in 
favor of the defendants, Walters & Elder, based on almost the same 
evidence that was introduced at the first trial. 

Our attention is directed to a bill of exceptions taken by the plain- 
tiffs to the ruling of the court in allowing the defendants, Walters & 
Elder, to file the following amendments to their original answer, after 
the cause had been remanded for a new trial, to wit: ‘‘ Now come the 
defendants, Walters & Elder, a commercial firm, and beg leave of the 
court to amend their original answer filed in this case, and allege that 
the purchases of goods by the said firm of Walters & Elder from Marti, 
or Marti & Bradley, mentioned in their answer heretofore filed, have 
no connection or relation whatever to the sale of the goods in dispute 
and controversy in this case; and aver that neither the sale of the 
goods in dispute in this cause, nor any part of them, was ever made 
by Marti to the said firm of Walters & Elder; and further aver that 
the firm of Walters & Elder purchased said goods in good faith from 
the vendee of the said Marti, and that the creditors of Marti, or 
Marti & Bradley have no right of action against said firm of Wal- 
ters & Elder.” j 

The court admitted this amendment, being of opinion that it was 
not contradictory of the original answer, but served to explain its 
meaning. We think the averment ‘that neither the sale of the goods 
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in dispute in this cause, nor any part of them, was ever made by 
Marti to said Walters & Elder,” is a plain contradiction of the 
original answer which expressly admitted the sale, but averred that 
it was a legitimate and ordinary transfer. 

We think the judge erred in permitting the amendment to be made, 
the sole issue for the jury to determine being as to the character of 
the sale which Walters & Elder admitted was made to them by Marti. 
The bill of exceptions was well taken. An examination of the record 
satisfies us that the verdict of the jury in favor of Walters & Elder is 
not sustained by the evidence. We think that justice requires the 
cause to be remanded in order that it may be determined whether the 
sale from Marti to Walters & Elder was fraudulent, as alleged by the 
plaintiffs. 

It is therefore ordered that the judgment of the court below be 
avoided and annulled, and that this cause be remanded for new trial 
according to law, on the issue, was the sale from Marti to Walters & 
Elder a fraudulent one, and should the plaintiffs recover against them, 
as prayed for in their petition. It is further ordered that the appellees 
pay costs of this appeal. 





No. 101.—Bank or New Orn.teans v. JAMES M. FraAnrom. 


Payment of a note given in favor of an agent, and discounted by a bank in Confederate notes, 
and the proceeds thereof handed over to the maker of the note, can not be enforced. Con- 
stitution, article 127. The fact that the agent or factor of the maker of the note, who 
negotiated it with the bank, sent. a small amount of groceries to the maker of the note, 
which he had purchased with a part of the proceeds, with the balance in Confederate notes, 
will not enable the bank to recover the amount of the supplies so furnished, they forming 
no part ‘of the consideration for which the bank discounted and became the owner of the 


sea tha‘ courts will not enforce an obligation with an unlawful cause, is not affected by 
any confirmative acts of the debtor. Therefore, a recognition or achngunrnmeas by the 
debtor, does not free it from the taint which the law has placed upon it. las 
PPEAL from the District Court, parish of Ouachita. Ray; J. J. 
& S. D. McEnery, for plaintiff and appellant. John Ray, for de- 
fendant and appellee. 

Howe, J. The note sued upon in this case was made by the defend- 
ant to the order of his agent and factor, Bres; and, at the request of 
the latter, discounted by the plaintiff. The bank paid to Bres the 
proceeds in Confederate notes, and Bres received the same for the 
defendant. He then sent the defendant eighty dollars and forty cents 
of the amount in plantation supplies, and the balance, by check, in 
Confederate notes. ; 

There was judoment in the court below for detendant, and plaintiff 
has appealed. . 

We see no error in the judgment. The cause or consideration of the 
obligation, as between the defendant and plaintiff, was the payment by 














MONROE, JULY, 1870. le 465 





Bank of New Orleans v. Frantom. 





the latter of Confederate notes; and not, as the plaintiff has urged in 
argument, the furnishing of supplies. The plaintiff furnished no 
supplies. 

Nor can the plaintiff recover, as claimed by its counsel, the sum of 
eighty dollars and forty cents, the amount of supplies purchased by 
Bres, for defendant, with the proceeds of the discount. These supplies 
were neither furnished by the bank nor by Bres. They were purchased 
by Bres, as agent for defendant, out of funds procured by discount from 
the bank, and they therefore formed no part of the cause or considera- 
tion of the obligation created by the note. 

It appears that in 1867 the defendant signed, upon the back of the 
note, a statement in tho following words: “I acknowledge the within 
note to be just and correct ;” and it is claimed that he is estopped by 
this from now proving the unlawful consideration of the note. ‘To this 
we reply, that in the first place there does not appear to have been any 
sufficient objection or exception to the introduction of the testimony ; 
and, in the second place, the testimony was proper. The rule that 
courts will not enforce an obligation with an unlawful cause, is not 
established in favor of the defendant, and he can not affect it by any 
recognitive or confirmative acts. Such acts are infected with the same 
taint as the original contract, whose execution the law perpetually 
resists, and to whose ratification it will never lend its aid. 

Judgment affirmed. — 





No. 99.—W. R. Warp v. D. B. DouGiass, Sheriff, et al. 


Where the appeal is granted, on motion in open court, and the bond is given in favor of the 
’ clerk, all the parties to the suit, who are not appellants are appelices, and the appcal will 
+ not be djsmissed for the want of proper parties. 

The rule is well settled that an injunction will not be dissolved for an alleged informality, if it 
appear from the record that there exists good cause for an injunction. 

Where mortgage notes have been given to factors or commission merchants, to secure 
advances made and supplies furnished to a planter, and an account is rendered and a 
balance struck showing the amount due by the planter, the factor can not resort to the 
executory process to enforce payment of the balance claimed to be due, even if a mortgage 
exitsts to secure the balance. : 

In such a case the factor should be compelled to establish the correctness of his account con- 
tradictorily with the planter. 


PPEAL from the Fourteenth District Court, parish of Morehouse. 
Ray, J. D. C. Morgan, for plaintiff and apvellant. Todd & Brig- 
ham, for defendants and appellees. 

Lupetine, C. J. The defendants have moved to dismiss this 
appeal, on the ground that the sureties on the injunction bond have 
not appealed, and are not parties to the appeal. 

The motion for an appeal was made in open court and granted, and 
the appeal bond is in favor of the clerk. We have held that under 
. such a state of facts the parties to the suit, who are not appellants are 
appellees, and that the appeal will not be dismissed. The motion is 


therefore refused. 
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On the merits, the view we have taken renders it unnecessary for us 
to notice either the exception, based on the inartificial and confused 
pleadings of the plaintiff, the bills of exceptions, or the various points 
made in argument. ‘ 

It is now well settled that an injunction will not be dissolved, if it 
appears from the record that there exists good cause for an injunction. 
This record contains such evidence. 

The plaintiff, a member of a planting and commercial partnership, 
had dealings with the defendants, the factors and agents of said firm, 
during the year 1867. The account current, furnished by the defend- 
ants, shows that the plaintiffs are charged with the amounts of these 
two notes, which form the basis of the order of seizure and sale, and 
with drafts accepted as well as drafts paid for plaintiffs, with supplies, 
commissions, interest, etc., amounting in the aggregate to $27,040 15: 
and that they are credited with the proceeds of the two notes, less two 
and a half per cent commission, two and a half brokerage, and cighty- 
seven discount, with the proceeds of cotton, cash remitted, cetc., 
amounting in the aggregate to $18,834 28; leaving a balance against 
the plaintiffs of $8205 87. 

For this balance an order of seizure and sale was issued, without 
any proof of its correctness. ; 

The notes were made in favor of the defendants to enable them to 
raise the money necessary for them to do the business of their princi- 
pals. When these notes were taken up by the factors, they had 
accomplished the object for which they were made, and they were 
mere vouchers in the hands of the factors, to prove items of their 
account against their principals. 2 An. 635, Succession of Guellemain; 
2 An. 779, Toledano v. Gardiner; 9 An. 116, White & Co. v. Rucker. 
It would be monstrous to permit the factors to resort to the execu- 
tory process, under such circumstances, even if a mortgage exists to 
secure the balance, about which we express no opinion. The factors 
and agents should be required to prove, contradictorily with their 
principals, the correctness of their accounts. 

It is, therefore, ordered and adjudged that the judgment of the 
district court, against the plaintiff, be avoided and reversed, and that 
the injunction be perpetuated. It is further ordered that.the defend- 
ants pay costs of both courts.. 

Howe, J., dissenting. The pleadings of the plaintiff himself, and the 
testimony in the record, have satisfied my mind that at the time the 
defendants took out their executory process, they were the holders in 
good faith, for value, of the notes in question, secured by mortgage 
importing a confession of judgment, and were entitled to the executory 
process. While, therefore, I do not differ with the court upon the 


abstract doctrines of law stated in the opinion, I can not think that the 
facts of the case support the decree. 
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No. 139.—T. M. Gitmer v. W. H. Hitt, Sheriff and Tax Collector, et al. 


The revenue act of ninth of March, 1869, which prohibits all courts from enjoining or other- 
wise inter fering with State tax collectors in the discharge ot their duties in collecting licenses 
cr taxes, has no application to parish taxes or parish tax collectors, 

PPEAL from the Parish Court of the parish of Bossier. Baker, J. 

R. W. Turner, for plaintiff and appellant. 7. W. Fuller, Parish 

Attorney, for defendant and appellee. 

Wrty, J. The plaintiff enjoined the parish tax collector and the 
police jury of the parish of Bossier from selling his property for the 
payment of his parish taxes, for the year 1868, to wit: $65 95 ad 
valorem tax, and $332 00 specific tax, the latter being an assessment 
- of $2 per bale on one hundred and sixty-six bales of cottor, on the 
ground of the unconstitutionality of said tax. The defendants 
excepted to the jurisdiction of the court, on the ground that by the 
revenue act of the ninth of March, 1869, “all courts are prohibited 
and restrained from enjoining, or otherwise interfering with State tax 
collectors in the discharge of their duties in collecting licenses or taxes 
under this law.” 

The parish court dismissed the suit, and plaintiff has appealed. 

An examination of the statute under which the suit was dismissed 
by the parish judge, satisfies us that his judgment is erroneous. 

That act has no reference to parish taxes or parish tax collectors, it 
being an act to provide for the revenue of the State, and to facilitate 
the collection of State taxes. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and that this cause be remanded, to be proceeded in 
according to law. It is further ordered that the defendants and 
appellees pay costs of this appeal. 








No. 102.—Joun L. Triprit v. M. H. Lirpmins. 


The Supreme Court can only take jurisdiction of appeals from parish courts, in probate cases, 
when the amount involved is above five hundred dollars. Therefore, no appeal will lie tc 
the Supreme Court from a judzmcnt of the district court, rendered on appeal from th« 


parish court. 


PPEAL from the Eleventh District Court, of the parish of Claiborne. 
Egan, J. J. D. Watkins, for plaintiff and appellant. Gray a 
Blackman, for defendant and appellee. 
LupE.LinG, C.J. This is an appeal from a judgment of the Eleventh 
District Court, affirming a judgment of a parish court. ; 
We have not the power to revise the judgments of district courts, 
rendered on appeals from the parish courts. To do so, would be 
virtually to entertain an appeal from a judgment of the parish court; 
and the only cases in which this court can entertain appeals from the 
59 
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parish courts are probate cases, when the amount exceeds five hundred 
dollars, exclusive of interest ; and in such cases the appeal is directly 
from the parish to the Supreme Court. Articles &7 and 88 of the 
constitution. 

If the parish courts entertain jurisdiction in cases in which the con- 
stitution denies them jurisdiction, their acts are nullities, and they 
may be corrected on appeal to the district courts, or by action of 
nullity. 

It is therefore. ordered that the appeal be dismissed, at the appel- 
lant’s cost. 


Howe, J. I concur in the deeree in this case. 


Mr. Justice WyLy, dissenting. I think this court has appellate juris- 
diction of all ordinary suits, where the amount in dispute exceeds five 
hundred dollars. Here, the note sued on was for $467, and over $200 
interest, which had accrued before the institution of the suit in the 
parish court. Constitution, 74; 22 An. 111; 22 An. 25. 

On the merits, the question is, has the parish court jurisdiction where 
the amount in dispute exceeds $500, principal and interest, the prin- 
cipal being less than that sum. This depends upon the true meaning 
of the eighty-seventh article of the constitution, which fixes the juris- 
diction of parish courts in these words: ‘ They shall have exclusive 
original jurisdiction, in ordinary suits, in all cases when the amount in 
dispute exceeds one hundred dollars, and does not exceed five hundred 
dollars ; subject to an appeal to the district court in ail cases when the 
amount in contestation «xceeds one hundred dollars, exclusive’ of 
interest.” , . 

A fair interpretation of the language employed in this article of the 
constitution leaves no doubt that the jurisdiction of parish courts, in 
ordinary suits, is limited to cases where the amount in dispute, prin- 
cipal and interest, does not exceed five hundred dollars. But, it may 
be urged that this article of the constitution should be construed with 
reference to article 85 and article 89, fixing the original jurisdiction of 
district courts and of justices of the peace, the jurisdiction of the latter 
being limited to $100, exclusive of interest, and the jurisdiction of the 
former to sums exceeding $500, exclusive of interest. That the 
framers of the constitution certainly intended that some court should 
have original jurisdiction of cases similar to the one in question; that, 
as the amount is too large for the jurisdiction of justices of the peace, 
and as the amount, exclusive of interest, is too small for the district 
courts, the parish courts must have original jurisdiction of the case. 
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It may: also be urged that, under the familiar rules of construction 
enunciated in articles 14, 17, 18, C. C., the article of the constitution 
defining the jurisdiction of the parish courts, must be construed with 
reference to the other articles, fixing the jurisdiction of the other 
courts, and with reference to the supposed intention of its authors. 

“I feel constrained to take a different view of this law, however 
desirable it may be for cases thus situated to have the original juris- 
diction of some court. The meaning of the article is obvious; its 
language, fixing the jurisdiction of the parish courts, is not dubious, 
and there is no room for construction. It is only where the meaning 
of the law is dubious that the rules of construction are resorted to. 
“When a law is clear, and free from all ambiguity, the letter of it is 
not to be disregarded, under pretext ot pursuing its spirit.” C. C. 13. 

The jurisdiction of parish courts is fixed in precise terms in article 
87 of the constitution, and it can not be enlarged or diminished by 
this court, whose duty it is to declare what the law is, not what it 
should be. 7 

I therefore think this court has jurisdiction of the appeal, and, as 
the parish court was without jurisdiction, ratione materia, the judg- 
ment of that court should be declared a nullity. 


No. 89.—Srate or Lovistana, ex rei. 8. BeLpeN, Attorney General, 
and J. R. Cray v. O. C. BLanpry. 

in a suit under the intrusion act of 1868, No. 156, wherein the right to office is the subject et 
controversy, and the suit is commenced and prosecuted in the court below, in the name vo! 
the State, with the name of the claimant to the office juined in the action, with a praycr 
that he be declared the true and legal officer, and an appeal is taken from the judgment by 
the State, such claimant must be made a party thereto. Therefore, if an appeal has beep 
taken from such a judgment by the State alone, it will be dismissed for want of proper 
parties; the fault being imputable to the appellant. 


A PPEAL from Eighth District Court, parish of Orleans. Dibble, J. 

Simeon Belden, Attorney General, for the State. John Ray and 
A. M. Dibble, for plaintiff and appellant. Cotton & Levy and R. W. 
Richardson, for defendant and appellee. 

This case was tried in the court below by a jury. 

LupeE.inG, C.J. A motion to dismiss this appeal has been made. 
It will be necessary to notice only one of the grounds stated, to wit : 
that a!l the parties in interest are not made parties to the appeal. 

An examination of the record satisfies us that the motion is well 
taken. The petition in the suit alleges that the State of Louisiana, by 
Simeon Belden, Attorney General of said State, upon the information 
of John R. Clay, who is joined with the State of Louisiana herein as 
plaintiff, respectfully represents, etc. And the prayer of the petition 
is, that John R. Clay “be decreed to be entitled alone to the possession 
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of all the papers, tax rolls, delinquent lists, and every other fnanner of 
paper or papers pertaining to said office, in possession of said Blandin,” 
ete. 

The title of the suit in the citation, and elsewhere, is, The State of 
Louisiana, ex rel. 8. Belden, Attorney General, and J. R. Clay v. 0. C. 
Blandin. 

The fifth, sixth and seventh sections of the act of 1868, No. 156, 
expressly recognize the party alleged to be entitled to the office, as a 
party interested in the suit; they recognize the fact that judgment may be 
given in his favor. Suppose judgment had been rendered in favor of 
the plaintiff, could the defendant have appealed without making J. R- 
Clay a party to the appeal? We think not. The appeal having been 
taken by petition in the name of the State alone, and J. R. Clay not 
having been cited, the fault is attributable to the appellant, and the 
appeal must be dismissed. 

It is therefore ordered that the appeal be dismissed at the costs of 
the appellant. 





No. 137.—Tue State or Lovurstana v. WILLIAM Smith, alias WILLIAM 
STINDIE. 

Iu a criminal case only questions of law can be reviewed on appeal. Therefore the decision cf 
the judge a quo on a question of diligénce, raised by the accused in a motion for a new trial, 
can not be examined by the appel!ate court. 

In this case a bill of exceptions was taken to the ruling of the judge admitting the testimony 
ofwitnesses, not physicians, to prove the cause of the death of the deccased. Held—That 
the judge did not err in receiving the witnesses. That they were introduced to prove the 
actual infliction of the wounds by the accused, and the actual death of deceased. That 
the jury were to determine from the facts given by the witnesses whether deceased 
came to his death by the wounds given by the accused. 


oe from Tenth Judicial District, parish of Caddo. Levissee, J. 
W. W. Farmer, District Attorney for the State. 

TaLiaFerro, J. The defendant was tried before the district court 
of the parish of Caddo, on an indictment for the murder of Edward 
Heath, and found guilty. He was sentenced to imprisonment for life 
in the State Penitentiary, and has appealed. 

After conviction, the defendant filed a motion for a new trial, sup- 
ported by affidavit, and setting out the grounds which are substantially 
the discovery of new evidence. This is a question of diligence, and 
not an unmixed question of law; the action of the district court, on 
the motion for a new trial, can not be reviewed on appeal. 11 An. 
478; 21 An. 475. 

During the trial, defendant, by his counsel, objectea to tne imtro- 
duction of witnesses, not physicians and not experts, to prove the 
cause of the death of the deceased. The objection was overruled, and 
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a bill of exceptions retaincd. The witnesses were introduced to prove 
the actual infliction of the wounds by the accused, and the actual 
death of the deceased. The jury were to determine from the facts 
received from the witnesses, whether the wounds given by the accused 
caused his death. We think the judge did not err. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be affirmed, with costs. 





No. 65:—J. 8S. Wise Administrator, v. J. W. Hii. 


Obligations given for the hire of slaves are illegal, and can not be enforced. 


PPEAL from the Tenth Judicial District, parish of Caddo. Weems, J. 
Beall & Chapman, for plaintiff and appellee. Looney & Wells, for 
defendant and appellant. 

TALIAFERRO, J. The defendant appeals from a judgment rendered 
against him on a promissory note, which expresses on its face that it 
was given for the hire of slaves. Obligations for the hire of slaves are 
illegal, and can not be entorced. : 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that this suit be dismissed, at the cost of the plaintiff and 
appellee. 





No. 93.—H. H. Hearp v. Joe, R. Wynn. 


An error of the judge-a quo in fixing the date at which interest begins to run, will be correcied 
on appeal, and the appellee will be condemned to pay the costs of the appeal. 


PPEAL from Fourteenth District, Court, parish of Richland. Ray, J. 
Newton & Hall, for plaintiff and appellee. Stubbs & Cobb, for 
defendant and appellant. 

Wyty, J. The defendant, who appeals from a judgment against 
him, on a promissory note, contends that his obligation is extinguished 
by the prescription of five years, more than that period having 
elapsed from the maturity of the note to the institution of this suit. 
The plaintiff, on the other hand, contends that there was an interrup- 
tion of prescription, and the evidence adduced by him satisfies us of 
the fact. 

We find, however, there is error in the judgment as to the date at 
which interest should begin to run, the judge decreeing interest from 
the first of January, 1861, whereas the note stipulates it only from the 
first of March, 1861. 

It is therefore ordered that the judgthent be amended allowing eight 
per cent. per annum interest only from the first of March, 1861, and as 
thus amended that it be affirmed. It is further ordered that plaintiff 
pay costs of appeal. 
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No. 111.—GrorGe Etison v. M. A. & W. M. ILEr. 


If the debt exists, and the mortgage and privilege have not been legally extinguished, the third 
possessor can be tompelled, by the liypothecary action, to pay the whole debt, or surrender 
the property. 

if the prayer of the petition, in an hypothecary suit, contains all the mater‘al requests required 
by this form of action, it will not be dismissed because it contains some requests which 
the law will not grant. 

Tn this case, it appears that the act of mortgage, given on lands situated in the parish of Frank- 
lin, was regularly recorded in the proper office, in that parish; that, in 1868, aiter the 
mortgage was given, the parish of Richland was created by law, and the lands covered by 
this mortgage were included in the boundaries of the parish ot Richland. The mortgage 
was not recorded in the office of the recorder of mortgages in the parish of Richiand. 
Held—That the law does not require the recording of the mortgace in the new parish thus 
created, after the inscription in the parish where the land was situated at the time; 
that the mortgage rights attached to the land from the date of registry in the parish where 
it was situated, and the subsequent changing of the boundarics, and the creation of a new 
parish, did not operate a relinquishment of the mortgage, even though it had not been 
recorded in the new parish. 


PPEAL from the District Court, parish of Richland. Crawford, J. 
‘ells & Williams, for plaintiff and appellant. Richardson & 
McEnery, for defendants and appellees. 

Howe, J. It appears that, in 1867, the plaintiff, being the holder 
and owner of a draft executed by one Hemler, for the price of land, 
and secured by mortgage and vendor's privilege, brought suit thereon, 
and obtained a personal judgment for the amount, with interest and 
costs, and also for the recognition of his mortgage and vendor's privi- 
lege upon—not the land affected thereby, but, by an error in descrip- 
tion, an entirely different tract. 

In January, 1868, the defendants now before us purchased, at 
sheriff’s sale, the tract really covered by the mortgage and_privilege. 
In November, 1869, the plaintiff, reciting these facts in his petition, 
brought this action against defendants, as third possessors, making 
proper allegations of notice, and praying judgment “ that his mortgage 
and privilege be recognized and rendered executory, and that the 
defendants be adjudged to deliver up to him said land within a time 
to be fixed by the court, that said land may be sold to pay this demand, 
and that, in default of so doing, that judgment may be rendered 
against them for the sum of $864, with legal interest from February 1, 
1862, and for costs, and for general relief. 

The defendants filed a number of exceptions, a plea of prescription 
of five years, and an answer containing a general denial and sundry 
special denials. The exceptions were referred to the merits, the case 
tried upon the merits, and finally the demand dismissed, as in case of 
nonsuit. The plaintiff appealed, and we proceed to examine the 
questions presented in this court: 

First—It is contended by defenaants that if there was error in the . 
judgment in the case of Ellison v. Hemler, as set forth in the petition 
in this case, the remedy of plaintiff was by appeal or action of nullity, 
and therefore this suit must be dismissed. We think this view errone- 
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ous, and that the defendants have misapprehended the effect of the 
judgment in Ellison v. Hemler, and their relation to it. That judg- 
ment was twolold. It was a judgment in personam against Hemler, 
and in rem against certain property. The judgment in personam might 
exist without the judgment in rem; and, in certain cases, the judg- 
ment in rem without the judgment in personam. The personal judg- 
ment is conceded to be correct, and the confession on which it was 
founded shows a renunciation of prescription. The judgment recog- 
nizing and-making executory a mortgage to secure the amount of the 
draft, was against certain lands in range eight east, instead of being 
against the Jands of defendants in the case at bar, which are in range 
six east. Now, this portion of the judgment is either correct or 
ineorrect. If it be correct, it shows that the plaintiff’s draft was 
secured by lands in range eight, as well as by lands in range six. If it 
be incorrect, it is, as te the defendauts, a matter of no concern. It 
might interest the owner of the lands in range eight, whose property 
was thus affected; but it is of no more advantage or detriment to the 
defendants and their lands in range six than if it had merely declared 
the draft to be a first privilege on a steamboat. 

The defendants are third possessors of land on which the plaintiff 
claims a mortgage and vendor’s privilege. If the debt exists, and the 
mortgage and privilege have not been in some legal way extinguished, 
the hypothecary action can be maintained. 

Second—The defendants criticise the prayer of plaintiff’s petition, 
quoted above, and claim that it is so informal and irregular as to 
justify a dismissal of the suit. We can not perceive the force of this 
objection. While it contains some requests which the law will not 
grant, it contains also those which are proper in this form of suit. The 
object of the hypothecary action, properly speaking, is to compel the 
third possessor either to give up the property or to pay the amount for 
which it stands hypothecated. C.P.68. Ifthe third possessor, within 
a time fixed, fail to discharge the debt in full, the creditor may bring 
his action against him to have the hypothecated property seized and 
sold. C. P.69. ‘The plaintiff in this case has asked that the property 
be seized aud sold. 

Third—It is claimed that tne mortgige tnus sought to be enforced 
was never recorded in the parish of Richland, where the land is 
situate. The parish of Franklin included the land at the time the 
mortgage was executed; the act was authentic, and it was duly 
recorded ‘in Franklin. The new parish was created in 1868, andthe 
land is in its limits; but we are not referred to any law, and know of 
none, which would cause the mortgage on this account to lose its 
grasp on the land. . 

Fourth—The defendants contend that they purchased the property 
at probate sale, and it was conveyed to them free and clear of incum- 
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brances. The act-of sale to defendants shows that they purchased at 
sheriff’s sale, made in executory proceedings, at the suit of Hemler v. 
Heath, administratrix, and that at the time they were the transferrees 
of the judgment in the case, so that the amount of their bid was paid 
by simply crediting it on the writ. It was clearly uo probate sale, 
(Succession of Markey, 22 An. —), and they can gain no advantage 
as against the plaintiff at bar, by the terms of the sheriff’s deed. 

We think the judgment appealed from erroneous, and, as the case 
was examined on its merits, we willrender final judgment. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, and that the plaintiff, George Ellison, have judgment 
aguinst the defendants, M. A. and W. M. Iler, recognizing and render- 
ing executory his mortgage and vendor’s privilege, as established and 
reserved in an act of sale made by William A. Thomas tv John A. 
Hemler, before James Barry, notary public, November 7, 1860, for the 
sum of $864, with interest at five per cent. per annum from February 
4, 1862; that the lands described in said act of sale be seized and sold 
to satisfy the said mortgage and privilege debt, and that plaintiff 
recover from the defendants personally the costs in both courts 


-—— — 





No. 109.—A. S. Harucock v. ELpert GRAY. 


If an attachment has issued against a debtor before the debt is due, and the evidence shows ; 
that he intended leaving the State, permanently, the attaching creditor can not be com- 
pelled to pay damages, although the attachment has been dissolved. 

A bill of exceptions to the charge of the judge to the jury must be made before the jury retires, 
reduced t» writing and signed by the judge, otherwise it will not be noticed on appeal. 
C. P. 517; 5 R. 216. 

PPEAL from the Eleventh Judicial District, parish of Claiborne. 
Egan, J. John Young, for plaintiff and a Young & 


Wilson, for defendant and appellee. 
This case was tried by a jury in the district court. 


TALIAFERRO, J. There is a motion to dismiss the appeal in this 
case. The grounds are: 

First—Because the appeal bond was not approved by the judge, the 
only one authorized to make the approval. 

Second—The amount in dispute is less than five hundred dollars. 

A further ground is that a paper inserted in the record is not em- 
braced in the clerk’s certificate. 

On the first ground, we are referred to no law making it the duty of 
the judge to affirm appeal bonds, and we are aware of none. 

On the second, the plaintiff sues for seven hundred dollars damages, 
founding his suit on an attachment bond for that amount. A slip of 
paper, upon which is copied from the minutes a list of the jurymen 
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who sat on the trial of the case, together with the verdict rendered by 
them, is inserted as an extension of page nine of the record. * 

None of these grounds authorize a dismissal of the appeal, and the 
motion is therefore overruled. 


On THE MERITs. 


The plaintiff complains that, without legal or reasonable cause, the 
defendant sued out a writ of attachment against his property, and 
caused the sheriff to seize and take out of his possession a valuable 
mare, and a wagon and gear, the services and use of which he was 
deprived of for three months, thereby causing him damage and injury 
to the amount of $350. He states the value of the property to be the 
like sum. He charges that the allegations of the defendant, in his 
affidavit to obtain the attachment, are false, wholly unfounded, and 
maliciously resorted to for the purpose of extorting from him payment 
of a debt not due. 

The answer of the defendant is a general denial. The case was 
tried before a jury, who rendered a verdict in favor of the defendant. 
The judgment of the court below was in conformity with the verdict 
rendered, and the plaintiff has appealed. 

It seems that the defendant in this case, acting as the agent of 
Seaborne Gray, an absentee, instituted suit against the plaintiff on 
two promissory notes, each for $200, due respectively on the first oi 
January, 1868, and first of January, 1869, secured by mortgage on a 
tract of land, and commenced his action by attachment. The petition 
was filed January 7, 1867. The attachment taken out was dissolved 
on motion of Hathcock’s counsel. Judgment was rendered in favor ot 
the plaintiff for the amount claimed, with recognition of the mortgage, 
but directing stav of execution until the notes respectively became 
due. 

This indebtedness of Hathcock to Seaborne Gray was shown on the 
trial of this suit for damages. It is shown, by the testimony of a 
witness, that Seaborne Gray had not been able, up to April, 1870, the 

time, it appears, the case was tried, to collect the judgment he obtained 
’ against Hathcock. We think it is fully shown that Hathcock had the 
intention of removing permanently from the State at the time the 
attachment was taken out. His acts and declarations evince that 
determination. The creditor had clearly a right, although his debt 
was not due, to take out proceedings against his debtor when he was 
about to leave permanently the State, without leaving sufficient prop- 
erty to pay his creditor’s claim. C. P. 242. 

The plaintiff, in his motion for a new trial, sets out that the court 
erred in charging the jury that the attachment bond offered in evidence 
by the plaintiff, was null if not stamped with a fifty-cent stamp, properly 

60 
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canceled; and that, if the jury found, from the evidence, that the 
plaintiff had, in his motion to dissolve the attachment in the suit 
brought against him by Seaborne Gray, averred, as ground for dissolv- 
ing the attachment, that there was no sufficient bond, he was estopped, 
on trial of this case, from showing that there was any such bond. The 
plaintiff avers, in this motion for a new trial, that it was upon this 
charge that the jury found their verdict. 

It does not appear that the plaintiff excepted in due time to the 
charge given to the jury, nor that he required the judge to put his 
opinion in writing. C. P. article 517; 5 R. 216; 17 L. R.545.' He 
could not, therefore make it a ground for a new trial. We see po 
reason for altering the decree of the lower court. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs. 


No. 133.—Witii1aM Littre, Liquidator, v. B. M. Jonnson. 


Au agent can not be made liable for a note placed in his hands for collection, if it be shown on 
trial that the original consideration thereof was the price of a slave. 


PPEAL from the Tenth Judicial District, parish of Caddo. Levisee, J. 


James W. Duncan, for plaintiff and appellant. T. T. @ A. D. Land, 
for defendant and appellee. 

TALIAFERRO, J. This suit is brought against the defendant to com- 
:pel him to account, as agent of the commercial firm of M. & W. Little 
& Co., of the State of Tennessee, for the sum of $1494 99, with eight 
per cent. interest from the first day of December, which the plaintiff 
alleges the defendant collected for them, and has failed to pay over to 
them, and for which he refuses to account. 

The defendant answers by a general denial. He specially denies the 
contract of mandate alleged, and also that he ever collected a promis- 
sory note which was the property of the firm of M. & W. Little & Co. 
The judgment of the lower court was in favor of the defendant, dis- 
missing the plaintiff’s action, and he appeals. 

The facts shown by the record are, that Montgomery Little, who 
was a brother of William Little, the plaintiff, and a member of a part- 
nership composed of himself, William Little, the plaintiff, Robert Lyle 
and George W. Hitching, all of Sumner county, Tennessee, placed in 
‘the hands of the defendant a promissory note, of the amount stated, 
for collection. The defendant’s receipt for the note, dated twenty- 
third May, 1860, is shown. The note was given to Montgomery Little 
by Samuel Edmunds, for the payment of the price of a slave, and was 
diue first December, 1860. The defendant collected the amount of the 
note early in the year 1863, in Confederate money, and invested the 
money in seven per cent. Confederate bonds, The defendant states, 





MONROE, JULY, 1870. 475 


Little, Liquidator, v. Johnson. 








in his own evidence, that he “ afterwards obtained possession of the 
note from Mrs. Edmunds, to be prepared for any litigation that might 
arise on it.” It is clear that the defendant never knew the partnership 
in the agency he had in the matter. The note was given to Mont- 
gomery Little in his own name, and defendant receipted to him 
individually for it, and not to the partnership. The evidence makes 
it sufficiently clear, however, that the note really belonged to the 
partnership. 

An exception was filed, long after the case was put at issue, to the 
capacity of the liquidator to maintain the action. It was objected, on 
the other hand, that this exception came too late, and a large space 
was given by counsel to the discussion of these questions. We do not 
think it necessary, in deciding this case, to express any opinion on 
these points. We do not see any legal or equitable ground upon which 
the plaintiff ean recover in this case. The failure on his part to collect 
the note within the very brief space which intervened between its 

-maturity and the general confusion and suspension of business that 
’ rapidly ensued, was not such a want of diligence as ought to render 
him liable on the ground of laches. He swears that he was unable to 
collect the note, except in Confederate money. His having done so 
was no compliance with his duty, but he makes it reasonably sure that 
it was not in his power to get legal currency for it. The utter nullity 
of the obligation that soon followed, released him from all further 
liability on its account. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs. 








No. 87.—Tuomas H. Brown v. A. H. Brown—J. W. Witson, Admin- 
istrator, etc., Intervenor. 


Where the plaintiff claims to be the owner of a promissory note and suc3 for possession, and 
the intervenor, who claims to be the owner of the same note, alleges that the transfer of the 
note to plaintiff is traudulent and simulated, the revocatory action by the intervenor is 
not uecessary to enable him to show the simulated transfer to the plaintiff. 

If the intervenor alleges ownership of the note in controversy, the additioual allegation that the 
claim of ownership of the plaintiff is fraudulent and simulated, is not inconsistent therewith, 
such an allegation only raises the question of ownership between the plaintiff and 
intervenor. 


PPEAL from the District Court, parish of Claiborne. Egan, J. 
John Young, for vlaintiff and appellant. J. D. Watkins, for inter- 
venor and appellee. ; 
This case was before the Supreme Court in 1869, and remanded 
See 21 An. 461. It was tried the second time by a jury. 
Howe, J. I¢ wil be seen by reference to 21 An,, p. 461, that this 
cause was remanded to enable an issue to be joined upon the amended ° 
petition of intervention. In pursuance of this, the amended petition 
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and accompanying citation were served on the plaintiff, T. H. Brown, 
who excepted that the intervenor had cumulated two separate, distinct 
and contrary demands in his amended petition, namely : “A demand 
to have the purchase of the note in controversy by T. H. Brown, the 
plaintiff, from L. C. Ferrell, decreed a simulation, and a demand to 
have the transfer of said note from L. C. Ferrell to plaintiff annulled, 
because made with the view and purpose of defrauding the creditors of 
Ferrell.” 

The court sustained this exception and ordered the intervenor to 
elect ; and the latter, after reserving a bill of exceptions to this ruling, 
and under protest, abandoned the allegations and averments of simula- 
tion, and prayed that the purchase by Brown be declared fraudulent 
and void and in fraud of creditors. 

The cause was then tried before a jury who rendered a verdict for 
plaintiff, and from a judgment thereon the intervenor has appealed. 
We are of opinion that the court erred in its ruling upon the exception 
to compel the intervenor to elect. The plaintiff brought this suit to 
recover from A. H. Brown a note which he alleged to be his property. 
He made a simple allegation of ownership, without disclosing in any 
manner his title. ‘The intervenor came in and alleged ownership in 
the estate he represents. Upon the first trial, it appearing from the 
testimony adduced by plaintiff, that the pretended transfer of the note 
from Ferrell to plaintiff, in virtue of which he claimed to be owner, 
was a gross simulation; the intervenor filed his amended petition, 
which was as follows : 

“Petitioner alleges that the pretended purchase by Thomas H. 
Brown from L. C. Ferrell of the note 1n controversy, as first developed 
by evidence on the trial, was simulated and fraudulent on the part of 
both said Brown and Ferrell, and done collusively with the view and 
purpose of defrauding the creditors of said L. C. Ferrell, who was 
greatly embarrassed and insolvent, and petitioner adopting otherwise 
his original petition, prays for all orders necessary and general relief.” 

The design of this pleading was to enable the intervenor to intro- 
duce further evidence of simulation, and to notify the plaintiff to 
produce evidence to establish the reality of a sale, which at that point 
certainly presented the appearance of a corpus sine anima. No revoca- 
tory action was instituted. No demand was made to annul a real, but 
fraudulent aud injurious contract, and. therefore, in deciding this case 
last year we said that the intervenor ha@* not changed the substance 
of his demand. It was still a demand as owner, fortified by the alle- 
gation that the simulated. sale to T. H. Brown was a mere shadow on 
the title. There was but one demand, and it is impossible therefore 
that there could have been the cumulation complained of by plaintiff. 

Without going further in the case we feel constrained to order a 
new trial, so that the case may be considered in the court below upon 
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the issue which the parties have made for themselves. It is an issue 
of ownership, and does not contain the elements of the revocatory 
action. See the authorities collected in Hennen’s Digest, p. 1031, 
No. 1. 

It is therefore ordered that tne yuagment appealed from be avoided 
and reversed, and the cause remanded for a new trial according to 
law, plaintiff to pay the costs of appeal. 

Rehearing refused. 





No. 83.—A. MeCranig, Aamrt, v. SAAC MURRELL and Jonn Murrett. 


An offer to pay a promissory note in a worthless currency, such as Confederate notes, unac_ 
cepted by the holder, wil! not interrupt prescrition. 
PPEAL from the Eleventh Judicial District, parish of Claiborne. 
J. S. Young (attorney at law), Special Judge, vice Egan, J., recused. 
Henry Gray, for plaintiffand appellant. John Young andJ. D. Watkins, 
for defendants and appellees. 

TALIAFERRO, J. This is an action brought by the plaintiff as 
administrator of the estate of Winfred Wood, to recover from the 
defendants certain sums of money, as remainders due in principal 
and interest on two promissory notes executed in favor of Wood, by 
John Wilson and the defendants, in the year A. D. 1859, and due in 
1860. It seems that, originally, there were three notes; one for $1800, 
one for $1222, and the other for $891. These notes were drawn in the 
solidary form—“ We, or either of us, promise to pay,” etc., and signed 
by John Wilson and the two defendants. In October, 1861, the plain- 
tiff brought suit against Wilson alone on the three notes, and on the 
twenty-third of that month, judgment by confession was rendered 
against him for the several amounts claimed to be due, after deducting 
partial payments that had been made by lim. An execution was 
issued on this judgment, in January, 1867. Property was seized and 
sold, and the proceeds applied first to the extinguishment of the first 
note, and the remainder as credits pro rata on the other two. For the 
balance yet due, the administrator brings the present suit. 

The defense is, prescription of the notes, and also that the defend- 
ants were only sureties of Wilson, and that they are released by the 
extension of time given, without their knowledge or consent, by 
the plaintiff to their principal. It appears that, upon the confession 
of judgment by Wilson, in October, 1861, a stay of execution was 
granted until first of March, 1862. Judgment in the court below was 
for the defendants. The plaintiff appealed. 

An interval of more than five years occurred between the date of 
the rendition of the judgment against Wilson, and the service of the 
citation upon the defendants in the suit now before us. The plaintiff, 
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however, offers to show an interruption of prescription. He states, as 
a witness in his own behalf, that in the fall of 1863, or the spring of 
1864, in a conversation with Isaac Murrell, the latter asked him if he 
would take Confederate money for the debt, and that he replied he 
would not. That no further conversation on the subject took place 
at that time. That afterwards, in the spring of 1867, Isaac Murrell 
acknowledged the correctness of the debt, but said that he did not 
intend to pay it if he could keep from it, and asked the witness if he 
blamed him ; and, in answer, witress said he did not. 

On cross examination, the plaintiff stated that Murrell remarked 
that John Wilson ought to pay the debt. We see nothing in this evi- 
dence which shows that the defendant either acknowledged that he 
owed the debt, or that he promised to pay it. He may have thought 
it a matter of policy, to avoid the annoyance and expense of a lawsuit, 
to pay the debt in a worthless currency, and this may have prompted 
the inquiry he made of the plaintiff, if he would take Confederate 
money. At all events, the plaintiff declined to receive it; and, if all 
the defendant said were construed as a conditional offer to pay the 
debt in Confederate money, as a compromise or avoidance of a lawsuit. 
it could not amount to an ‘interruption of prescription.. 9 An. 15; 11 
An. 85; same 184; 21 An. 275. Deeming the plea of prescription well 
taken, we omit an examination of the other grounds of defense. C. 
C. art. 3540. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs. 





No. 105.—Pierre A. Dusuys v. P. A. & W. W. FARMER. 


In a suit to make the indorser of a promissory note liable the holder may, under the allega- 
tion that due notice has been given, introduce parol evidence showing that demand has 
been made and notice given. The fact that protest has béen made and notice given by the 
notary, does not preclude the holder from introducing other evidence of notice. 

The acts of the Legislature of 1855 and 1858, declaring that on all bills and notes made negoti- 
able by law or custom, three days of grace shall be allowed, do not repeal or modify the 
general law merchant, which allows three days of grace on non-negotiable, as well as 
negotiable notes. Therefore notice to the indorser of a non-negotiable note is in time, if 
given at the expiration of the three days of grace allowed by the law merchant. 


PPEAL from the Fourteenth District Court, parish of Ouachita. 

Ray, J. Richardson & McEnery, for plaintiff and appellee, W. 
W. Farmer in oro. per. Garrett & Garrett, for defendant and 
appellant. 

Wryty, J. The defendant, W. W. Farmer, has appealed from a 
judgment against him as indorser of a promissory note. He contends 
that under the pleadings his liability can not be established in any 
other manner and by any other evidence, than the protest and the 
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certificate of notice of protest annexed to plaintiff’s petition, and that 
they are insufficient : 

First—Because the protest should have been made on the day of 
maturity instead of on the last of the three days of grace, the note 
being non-negotiable. : 

Second—Because the notice of protest, deposited in the postoffice. 
was not sufficient, he residing in the same place with the maker, should 
have been served personally or at his domicile. 

Of course the plaintiff can not establish the liability of the indorser 
on any other ground than that laid in his petition, he can not prove 
what he has not alleged, and to that extent the bill of exceptions of 
the appellant, to which our attention has been called, was well taken: 
but under the averment that the liability of the indorser was fixed by 
due notice of dishonor, we think it was competent for plaintiff to prove 
it by parol, although he alleged the fact as appearing by the protest 
and certificate of notice of protest attached to his petition. 

The object of pleadings is to apprise the defendant of the grounds 
taken to establish his liability so that he may prepare his defense. 
The indorser here was informed that the plaintiff claimed his liability 
on the ground that he was duly notified of dishonor. If the protest 
and certificate of notice thereof, attached to the pétition, were not 
sufficient to establish the fact, we see no reason why it could not be 
established by other competent evidence. Verbal notice of dishonor 
is as competent as written notice. Chitty on Bills, 503. It is in proof 
in this case that the indorser was verbally notified of the dishonor on 
the day the note was protested. 

The only remaining question is, was the demand of payment of the 
maker, and the protest, on the last of the three days of grace in due 
time, the note being non-negotiable. On this point we can not agree 
with the appellant. Under the general law merchant, which is recog- 
nized and enforced in this State, the three days of grace are allowable 
on promissory notes, whether negotiable or non-negotiable. Chitty 
on Bills 553- Smith v. Kendall, 6 T. R., 123; and authorities there 
cited. 

But the appellant contends that the commercial law has been 
modified by the statutes of 1855 and 1858, declaring that on all bills of 
exchange and promissory notes made negotiable by law or the custom 
of merchants of this State, three days of grace shall be allowed, and 
on bills payable at sight and drafts or orders for money, payable on 
demand, no days of grace shall be allowed. 

In these statutes we see no abrogation of the commercial law allow- 
ing days of grace on non-negotiable notes, nor anything inconsistent 
therewith ; and we presume if such was the intention of the lawgiver 
it would have been expressed. 
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The rule expressio unius exclusio alterius, invoked by the appellant. 
is here inapplicable. 

If, instead of the statutes referred to, the Legislature had enacted a 
general commercial law for this State, and therein declared that three 
dlays of grace shall be allowed on all negotiable paper, this specifica- 
tion would have excluded non-negotiable notes, and the rule invoked 
by the appellant would be specially applicable. 

But as these statutes neither repeal nor conflict with the general 
commercial law allowing days of grace on non-negotiable notes, we 
are bound to conclude the demand of payment was in due time. The 
note was duly dishonored and the appellant, being verbally notified 
thereof on the same day by the notary, became liable. 

It is therefore ordered that the judgment appealed from be affirmed, 
and that appellant pay cost of appeal. 








No. 173.—Tue Succsssion or Joun A. Ross.—Opposition of E. H. 
Crospy and the Union Bank or LOUISIANA. 

A contract for the hire of slaves can not be enforced. Ante page 300. But if a partition of the 

succession has teen made between the coheirs, as in this case, and one of the heirs ix 


found to be indebted to the succession for the hire of slaves, the amount of such indeb’- 
edness was properly deducted by the executors from the share coming to such heir. 


PPEAL from the Parish Court of De Soto parish. Sutherlin, Parish 
Judge. It. J. Bowman, for executors, appellants. Elam & Wim- 
ple, for opponents and appellees. 

Wrty, J. The executors of John A. Ross have appealed from the 
judgment of the parish court homologating their account, and disal- 
lowing various items thereof, on the opposition of Crosby and the 
Union Bank. 

They contend here that the item No. 28, of $3350, for hire of ten 
hands for two years, due by John A. Ross to J. H. Goodwin, was im- 
properly reduced by the court to $2625 46; also that the item for the 
labor of twenty-four hands, the property of Mrs. Ross, as per voucher 
thirty, was improperly rejected ; also that the item of hire of negroes, 
as shown by voucher twenty-two, was improperly disallowed; also 
that the item for “‘ piano and stool,” appraised at $300, for which they 
claim credit, having delivered it to the daughter of Ross, was im- 
properly rejected. 

As to the credit for the piano, which the executors contend was 
given by Ross to his daughter and for which they claim credit, having 
delivered it to her, we will remark there is no evidence of the donation 
in the record, and we think this item was properly disallowed. As to 
elaims for negro hire, this court has decided that they can not be 
enforced, 22 An. p. 300, and therefore the items Nos. 30 and 22 were 
properly rejected. 
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We find, however, from the evidence, that the item No. 28, for $3350, 
was not for the hire of slaves so far as the heirs of Mrs. Ross are con- 
cerned, and as it now appears on the account. 

It appears that at the settlement and final partition of the succes- 
sion of J. H. Goodwin, the father in law of John A. Ross, that Ross 
was owing the said succession the sum of $3350 for hire of negroes, 
and that Mrs. Ross collated or settled it by deducting that sum trom 
the share due her in the settlement with her coheirs. The court 
be.ow reduced this claim, because Goodwin died before the end of the 
second year for which the hire was owing ; that after Goodwin’s death 
the negroes belonged to Mrs. Ross, and the remaining hire from Sep- 
tember, the time of Goodwin's death, to the end of the year, fell into 
the community existing between Ross and his wife. This is not correct. 
It was not till after the final settlement by the heirs that Mrs. Ross ac- 
quired ownership of the negroes hired to Ross by her father. Although 
Goodwin divided his slaves among his children he did not convey the 
title—indeed it was expressly stipulated that Ross was to pay the hire 
claimed. At his death all the slaves hired to the different heirs 
belonged to his succession. At the partition Ross was owing the suc- 
cession the full amount of $3350, for hire of slaves up to that date. 
This sum his wife had to deduct from the share coming to her, and to 
this extent Ross, her husband, became her debtor, not for hire but for 
so much of her funds applied to the payment of his debt. 

We think the heirs of Mrs. Ross were properly entitled te the 
amount of this claim, and that the judge erred in reducing it. In 
other respects the judgment appealed from is correct. 

It is therefore ordered that the judgment homologating the pro- 
visional account of this succession, be amended so that the tull amount 
of $3350, in item twenty-eight, be allowed instead of $2625 46, as 
reduced by the court below, and as thus amended that the judgment 
be affirmed. It is further ordered that the appellees pay costs of this 


appeal. 








No. 166.—HENDERSON McFARLAND ¥. Extras CONNELL. 


One partner in the planting business, can not sue for, nor recover in his individual capacity, 
cotton or other produce, made on the plantation, until the partnership affairs have been 
liquidated, and the proceeds divided. Therefore, the plaintiff in this suit, a partner, can 
not recover the cotton delivered by the other partners to defendant in payment for supplies 
furnished to make the crop. 


PPEAL from the District Court, parish of Bossier. Levisce, J. 
L. B.- Watkins and J. D. Watkins, for plaintiff and appellant. 
Griffin & Snider, for defendant and appellee. 
Howe, J. The plaintiff alleging that the defendant had wrongfully 
and tortiously taken and removed out of the possession, and from the 
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plantation and premises of plaintiff, fourteen bales of cotton, prayed 
for judgment for the amount ‘of cotton or its value, and for $750 
damages. 

It appeared on the trial, that the plaintiff entered into an agreement 
in 1866, with B. F. Bruton and Louis Monzingo, by which a planting 
partnership was formed. By its terms the plaintiff was to furnish the 
use of certain land, and to supply one-half the mules, farming utensils, 
and rations, while his partners were to pay the wages, manage the 
hands and furnish the other half of necessary teams, utensils and 
rations. The net proceeds of the adventure were to be divided one- 
half to plaintiff, and the other half to Bruton and Monzingo. The 
enterprise seems to have been unsuccessful, the eotton in controversy 
being nearly all that was produced. This cotton was dclivered to 
defendant by Bruton and Monzingo, who were indebted to him for 
supplies and money advanced. There is some evidence to show that 
plaintiff did not comply with his agreement in the matter of rations. 
It is claimed by defendant, and there is some testimony to support the 
assertion, that the laborers would have abandoned the place for want 
of food, if he had not advanced these supplies on the faith of the crop. 
However this may be, it does not appear on behalf of plaintiff that 
the partnership was ever liquidated, or the proceeds ever divided. 
The cotton for which the suit is brought, was, therefore, so far as we 
are advised, a partnership asset. It never belonged to plaintiff, and 
he had no more right to sue for it in this form of action than his co- 
partners had to turn it over to defendant. The allegation that the 
defendant ‘“‘tortiously took and removed out of the possession and 
from the plantation and premises of plaintiff,” certain cotton, not 
being proved, the court did not err in its judgment of nonsuit. 

Judgment affirmed. 








No. 114.—L. M. B. Rixp v. Succession or D. J. Fruker axnp W. W 
FARMER. 
The tacit mortgage allowed by law in favor of minors on the property of their tutors, to secure 


the faithful administration of their estates, does not attach to property that has come into 
the possession of the tutor under a deed from a party, who did not himself own the 


property. 
PPEAL from the District Cout, parish oi Ouachita. ay, J. 
W. J. Q. Baker, for plaintiff and appellee. Morrison & Farmer, 
for defendants and appellants. 
LupELinG, C. J. Thisis a suit to enforce a tacit mortgage on two 
tracts of land in the possession of third parties. 
N. D. Rind, as tutor of his minor daughter, the plaintiff, is shown to 
have received $11,007 31, which was inherited by her. He died, owing 
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this sum to his minor child, and the probate court of Ouachita gave 
judgment against his succession, for that amount, with interest. 

Since the rendition of this judgment two thousand two hundred and 
four dollars have been collected from the estate of N. D. Rind. 

In April, 1839, James H. Brigham sold to N. D. Rind a plantation, 
situated in the parish of Ouachita, containing about eight hundred 
arpents. This sale was made in part on a credit; and a mortgage and 
the vendor’s privilege was retained in the deed. The act of sale was 
recorded in the notarial record of deeds, about two months before it 
was registered in the book of mortgages. 

The plantation sold to Rind was composed of two tracts of land ; 
the one known as “ The Arpen Tract,” embracing about 290 acres, and 
the other formed a part of the Maison Rouge grant. 

Under a mortgage made by Brigham to the Citizens’ Bank to secure 
a loan, and which Rind had assumed to pay, the Arpen tract was seized, 
and was sold for six thousand and sixty-six dollars; the purchase 
price exceeded the loan secured by the mortgage by two thousand four 
hundred and fifty-three dollars. The plaintiff claims that she is 
entitled to a mortgage on the property for this balance, as her tacit 
mortgage was the next in rank to the bank’s mortgage. If it be true 
that the plaintiff’s mortgage was the next in rank to the mortgage 
under which the property was sold, and that there was no other mort- 
gage on the land which was preferable or anterior to the seizing 
creditor’s, the proposition of the plaintiff Would be correct. C. P. 707. 

But, it appears, that the Citizens’ Bank had a mortgage on the land, 
to secure the payment of $15,000, the amount subscribed for the stock 
of said bank by Brigham and Downs, dating from the sixteenth ot 
January, 1838, long anterior to the mortgage of Rind. 

It is conceded that the bank had this mortgage, but it is contended 
that, by the sale of the property, under the mortgage of the bank for 
the loan, the mortgage for the stock was extinguished, and both 
amounts were secured by a mortgage or mortgages in the same act. 

The plaintiff seems to have supposed that the act of mortgage to 
secure the sum subscribed for stock, and also to secure any loans which 
might be made, contained but one mortgage, or that the two mortgages 
were of equal rank, because contained in the same act. Either sup- 
position is erroncous. 

The stipulation of the mortgage to secure the loan, thereafter to be 
made, was an obligation potestative on the part of the mortgagor. It 
was not the agreement itself, which created the vinculum juris, but the 
accomplishment of the condition. C. C. 2016, 2019. 

The mortgage for the loans remained inoperative until the loans 
were actually made, which was sometime after the execution of the 
act of mortgage. 2 Troplong, Hypothéques, Nos. 478, 479 and 480; 
15 An. 630, Haynes, Liquidator, v. Courtnay. 
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The property subjected to the stock mortgage for fifteen thousand 
dollars was sold for six thousand and sixty-six dollars. It is clear 
that this sale did not affect the stock mortgage, which was older, by 
several months, than the loan mortgage, under which the property was 
sold. And itis of no consequence to the plaintiff whether the act of the 
sh riff in transferiing tie property to the ad udicatee was valid or not, 
as is any event, it could not make her mortgage outrank the bank’s. 

The bank’s mortgage was the oldest, and it is first in rank still, 
unless it has been extinguished in some manner different from that 
above stated. But asthe bank is not a paity to this suit, we deem it 
unnecessary further to discuss its rights, as they can not be affected 
by the decision in this case. 

The plaintiff’s c'aim t» a mortrage on tat part of land bought by 
Rind. embraced in the “‘ Maison Rouge grant,” is clearly unfounded. 

The grvnt to the Marquis de Maison Rouge was held, by the Supreme 
Court of the United States, not to have invest’d him with title to the 
lands, and it was decided that they belonged to the United Statvs. 

This was in 1849 and 1850, long after tlhe lands had passed out of the 
possession of Rind. The sale to Rind, by Brigham, in 1839, was, 
therefore, the sale of the property of another, and it conferred no 
ttle. C. C. art. 2427. 

It is too obvious to nced argument that the tacit ‘mortgage of the 
minor could not attach to the property of another, simply because it 
happened to be in his poss ‘ssion, under a deed from one who did not 
himself own the property. 

The case of the succession of D. W. Coxe, relied on by the plaintiff. . 
dors not support h's views. 

In that case, this court held that one who had availed himself of 
the benefit of the pre-emption act of the twenty-seventh of Mirch 
1851, in favor of actual settlers in goo. faith, who had paid a price for 
the land, could uot be permitted to recover from his vendor the pr.ce 
paid him—that was tie only issue in the case. 

But the question at issue in th: case at var is, did a tacit mortgage 
against Rind attach to lands, to which he nev r had a title? 

The title to the lands in qu*stion remained in the United States 
until Miss McCaleb acquired it from the United States, long after the 
death of Rind. 

The plaintiff has failed to make out er case; but as she may be able 
to show, in her contest with the bank, now pending in ano‘her suit, 
that the stock mortgage of the baik has | een extinguished, we think 
the ends of justice will be subserved by rendering a judgment of non- 
suit. 

It is there‘ore ordered that the judgment of the district court be 
avoided, and that there be judgment ot nousuit aguin:t the plaintiff, 
with costs of both courts. 

Rehearing refused. 
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No. 126.—A. Winter v. 8S. B. Jones. 


A promissory note, given for Con‘cderate notes or bonds as an equivalent, is yoid for want of a 
legal consideration. 
PPEAL from the Tenth District Court, parish of Caddo. Levisee, J. 
J. W. Dunean, for plaintiff and appellee. Land and Taylor, 
for defendant and appellant. 

This case was tried by a jury in the court below. 

LupELinG, C. J. This is a suit on a promissory note, secured by 
mortgage, against the maker. The defense is that the consideration 
of the note was Confederate money or bonds, an unlawful currency 
issued to assist in subverting the government of the United States. 
The plaintiff filed an amended petition and prayed for a jury, which 
was properly allowed by the district judge. 

The case was submitted to a jury who rendered the following ver- 
dict: ‘‘ We, the jury, find for the plaintiff in the sum of six hundred 
and fifty dollars, in United States currency, without interest.” The 
balance claimed on the note was $4862 83, with interest. A new trial 
was granted by the district judge; and the case wasa second time 
submitted to a jury, who found a verdict for the plaintiff for $4862 83, 
without interest. And judgment was rendered in accordance with the 
verdict. 

Both verdicts seem to have been the result of compromises. 

The only question at issue is, was the consideration of the note Con- 
federate money or not? Both the plaintiff and the defendant have 
testified in this case, and as is usual, their testimony is somewhat 
conflicting. 

The plaintiff swears that cotton, loaned by him to the defendant, 
was the consideration of the note; while the defendant swears that 
Confederate States bonds or notes constituted the consideration. 
Jones swears that Winter sold his cotton to the Confederate States for 
bonds or notes, and loaned him the bonds or notes, for which he exe- 
cuted the note in suit. The Confederate States’ agent says he bought 
the cotton for the Confederate States; that he took an order from 
Winter directing Jones (on whose place the cotton was stored), to 
deliver the cotton to him; that the cotton was weighed and delivered 
by Jones, and that he gave to Jones a certificate for the amount of the 
cotton, payable to the order of Winter. And Winter himself says he 
‘‘turned over the bonds to Jones.” 

It is clear Winter never ceased to be the owner of the cotton until, 
by his consent and order, the cotton was sold and delivered to the 
Confederate States for bonds or notes; and these notes were turned 
over to Jones by Winter, who had collected them on the certificate 
given by the purchasing agent of the Confederate States. For the use 
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of these bonds or notes the obligation sued on was given. Under the 
settled jurisprudence of this State such obligations can not be entorced 
by the courts. 

It is, therefore, ordered that the verdict of the jury be set aside, that 
the judgment of the court @ quo be reversed, and that there be judg- 
ment in favor of the defendant, rejecting the plaintiff's demand, with 
costs in both courts. 

Rehearing refused. 








No. 149.—Jonnson & Hamitton v. Jornpan & Foster. 


The evidence of a donation inter vivos of real estate must be in writing. But, in a suit by the 
wife against her husband for a separation of property, in which she claims the price of a 
tract of land which she acquired from her ancestor by donation inter vivos, parol testimony 
is admissible to show that the husband sold the land and received the proceeds thereof. 
Third parties, creditors of the husband, in a suit to annul the judgment of the wife 
against the husband, can not inquire into the validity of the donation. $ An. 610. 


PPEAL from the Tenth District Court, parish of Caddo. Levisee, J. 
C. M. Pegues, and S. IL. Taylor, for plaintiffs and appellees. 
Elam & Wemple, for defendants and appellants. 

Wry, J. The plaintiffs sue the defendants, Jordan & Foster, to 
recover judgment in solido against them for the amount of two prom- 
issory notes. They also aver that the said Foster, with a view to 
defraud and injure them, procured his wife, Sarah E. Jordan, to 
institute suit in the district court ‘‘ for the recovery of certain simula- 
ted claims, which his said wife pretended to hold against him for 
various paraphernal effects, said to have been received by him, and 
converted to his use; that, without any legal evidence having been 
offered in support of her unfounded claims, and by the illegal and 
fraudulent connivance of herself and her said husband a judgment 
was rendered in her favor, at the October term, 1865, for a large 
amount of money, with interest, with a recognition of a tacit mortgage, 
and a dissolution of the community.” They also aver that, under said 
judgment, certain land of her said husband was illegally sold and 
adjudicated to her; they aver that said judgment and all the proceed- 
ings thereunder are absolutely null and void, because obtained by 
fraud and connivance, and without sufficient evidence; they deny that 
the pretended paraphernal claims of the wife ever had any existence 
or that the husband ever received the sums as alleged by her. 

The answer of Mrs. Foster is a general denial, and the averment 
that the judgment obtained by her against her said husband, com- 
plained of by the plaintiffs, was rendered upon sufficient evidence, 
has been regularly executed, and that she has acauired a valid title to 
the property adjudicated to her thereunder. 

At the trial the court reduced the judgment of Mrs. Foster against 
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No. 164.—Jonn A. Wittis vo. Lavra J. Wittis—Josepnine Nica- 
OLSON, Intervenor. 


A judicial sale of real property, to satisfy a mortgage, extinguishes all the subsequent mort- 
gages. Theretore, if the evidence and declarations of the parties show that the defendant 
was the real purchaser of the land at sheriff's sale, under the prior mortgage, the subse- 
quent mortgages are extinguished. 


PPEAL from Tenth Judicial District, parish of Caddo. Weems, J. 
T. T. &G A. D. Land, for plaintiff and appellant. A. W. O. Hicks. 
for defendant and appellee. Wright & Duncan, for intervenor. 

TALIAFERRO, J. This suit is instituted upon two promissory notes, 
secured by mortgage on a tract of land sold by the plaintiff to the 
defendant, The plaintiff claims recognition and enforcement of the 
mortgage, and vendor’s privilege upon the land, and that the proceeds 
be specially applied to the payment of the notes and all interest upon 
them. Each of these notes is for $1774 97, payable respectively on the 
first of January, 1561 and 1862, with eight per cent. interest from date. 

The defendant does not deny her liability to pay the notes as a 
personal debt, but contends that the special mortgage granted by her 
to secure the payment of the notes has been extinguished by a judicial 
sale of the land. Josephine Nicholson, a daughter of the defendant, 
intervenes, claiming a tacit and judicial mortgage upon the land, 
arising from an indebtedness to her from the defendant, as tutrix to 
the intervenor during her minority. 

A personal judgment was rendered in favor of the plaintiff, without 
privilege or mortgage as claimed, for $3549 95, with eight per cent. 
interest from the eighteenth of January, 1860. 

The plaintiff alone appealed. 

The plaintiff purchased the land he sold to the defendant from 
Oglesby & Paup, about a year beiore he conveyed it to the detendant. 
In his contract with the defeudant, she obiigated herself to pay his two 
notes of $1106 66 each, the balance due Oglesby & Paup for tlie price 
of the land, which was secured by mortgage en the land. The defend- 
ant paid one of these notes, but, tailing to pay the other, a writ of 
seizure and sale was taken out, and the land seized and advertised for 
sale. At this juncture of affairs, the defendant applied to R. Nicholson 
to borrow money to pay the debt and save her land. Nicholson 
declined lending the money needed, but agreed that he would buy 
the land at the sheriff’s sale and reconvey it to her, if she would 
reimburse the money by a given time. The detendant consented, ani 
this arrangement was carried out. The defendant contends that the 
judicial saje of the land under the prior mortgage of Oglesby & Paup 
extinguished the subsequent mortgage, which the plaintiff is seeking 
to entoree. As this is the only question in this case, and the solution 
of which will decide the issue, it will be proper to refer to the testi- 
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mony which relates to the purchase at sheriff's sale, by Nicholson. and 
his subsequent transfer of the land to the defendant. On the one side 
it is held that, as Nicholson purchased the land and reconveyed it to 
the defendant, in pursuance of an agreement with her, the act was 
merely one of agency, or a purchase for the benefit of the defendant. 
On the other hand it is contended that the sale by the sheriff to Nich- 
olson was absolute, and vested title in him. That he was not inter- 
posed, nor did he act as an agent, but bought with the intention of 
becoming owner. Nicholson was examined as a witness, and he testi- 
fied that “Laura J. Willis applied to him for a loan of money to pay 
the mortgage notes she had assumed to pay in a sale from John A- 
Willis to herself. Informed her he could not let her have the money 
asked for, but offered to buy it in his own name, for himself, at the 
sheriff’s sale, and offered to let Mrs. L. J. Willis have it back ii she 
could refund the money in a certain time. Witness accordingly bought 
it at the sheriff’s sale, and before the time was out she brought him the 
money, and he sold it back to her; this was a bargain between witness 
and L. J. Willis. If she brought him the money in a certain time, he 
was to let her have the land. The defendant was living on the land 
at the time of the sale, and continued to do so up to the time witness 
conveyed it back to her, and continued to live on the land until the 
spring of 1866. Witness refers to the sale made in the suit of Oglesby 
v. John A. Willis. Did not know whether Mrs. Willis could pay wit- 
ness the money, and he therefore took the title to the land in his own 
name, in accordance with the bargain referred to.” Cross examined, 
says: ‘He bought the land for himself, and not for the defendant, 
and did not act as her agent, and that there was no agreement made 
that the sale was for defendant; and he considered himself the abso- 
lute and unconditional owner of the land after the sheriff’s sale to him.” 
Re-examined, says: ‘‘ He reconveyed the land to the defendant because 
it was the bargain he had made with her, if she paid him in a certain 
time. This was an agreement made before the sheriff’s sale of the 
land.” Recross examined, says: ‘‘ The bargain or agreement thus 
made was not in writing.” 

There is a bill of exceptions in the record taken by the defendant, 
which the decision of the case does not require us to examine. The 
plaintiff’s counsel refers to the case of Follain et al. v. Broussard, 
sheriff, et al., 9 Rob. 72, and relies much upon it as authority to sustain 
his position in the present case. The gist of the matter there was, 
whether Declouet bought for himself, and having so bought, atterwards 
conveyed to Fagot, or whether he bought for the latter unde: a pre- 
vious agreement .and understanding with him. The agreement that 
Declouet would reconvey if Fagot should pay the bond, was made 
after the sheriff’s sale at which Declouet bought ; and this, the counsel 
argues, makes the case before us a stronger one, because here the 
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tort, and therefore think the prescription of one year applicable. C. 
C. 3201; 20 An. 151; C. C. 2304, 

The cause of action is summed up in the allegation that “ the act 
of said parties in bonding said cotton and in selling it, and receiving 
the proceeds thereof, without the consent, knowledge or authority of 
your petitioner, makes them liable in solido to pay your petitioner the 
full value of said cotton and interest from the date of its receipt and 
sale.” We regard this clause as determining the character of the 
action. 

The defendants are sought to be held liable in solido and to be com- 
pelled to pay interest from the day of the sale for an act, the bonding 
and selling of plaintiff’s cotton and receiving the proceeds thereof 
without his consent, knowledge or authority. If plaintiff should 
recover it will be for the damage the act complained of has done him. 

But the plaintiff insists that his action is based on a quasi contract, 
and comes under article 2274 of the Civil Code, which declares that 
‘“ When a man undertakes, of his own accord, to manage the affairs 
of another, whether the owner be acquainted with the undertaking or 
ignorant of it, the person assuming the agency, contracts the tacit 
engagement to contiaue it and to complete it, until the owner shall be 
in a condition to attend to it himself; he assumes also the payment 
of the expenses attending the business. He incurs all the obligations 
which would result from an express agency with which he might have 
been invested by the proprietor.” 

It seems to us that the plaintiff has not proceeded against these 
defendants as his agents under a quasi contract. If they are his agents, 
and have sold his cotton, he should have demanded that they account 
to him for the proceeds they have received for the cotton; he could 
not ask of his agents more than they received. Here he sues for the 
value of his property, which, he says,,was worth two hundred dollars 
‘‘ per bale at the time it was received and sold by said parties.” 

If these defendants were his agents and assumed the tacit engage- 
ment to continue it and complete it, until he, the owner, came into a 
condition to attend to it himself, how can he set up a claim for interest 
on the value of the cotton from the time it was received and sold by these 
parties; while under the tacit engagement to continue the agency these 
defendants were not liable for interest on the proceeds of the cotton 
in their hands, yet he claims it from the day of the sale. Again, if 
these defendants are only sought to be made liable as agents why does 
the plaintiffs claim that they are liable in solido. An agent is liable 
for his own acts ; but here the plaintiff complains that his cotton was 
sold and the proceeds received by these defendants, or one of them, 
with the knowledge or consent of the others, and therefore they are - 
liable in solido, 
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It is evident to us that this is an action for damages, and the pre- 
scription of one year must prevail. 

It is therefore ordered that the judgment appealed from be aflirmed, 
and that appellant pay costs of this appeal. 

Rehearing refused. 








No. 120.—Lovisa Turner, Administratrix, v. JosepH C. BEALL. 


An agent is not accountable to his principal, nor to the legal representatives of the principal, for 
rents which he collected during the war in Confederate notes, with the knowledge and 
2p} roval of the principal. ‘ 

‘Parol evidence is admissible to prove a written agreement by the holder of a promissory note, 
extending the time of payment. Such evidence is not intended to prove an interruption of 
prescription, and is not, therefore, excluded by the act of 1858, which prohibits the recep. 
tion of parol evidence to establish an interruption of prescription as against an estate. 
PPEAL from the District Court, parish of Caddo. Levisee, J. 

J. W. Jones, for plaintiff and appellant. S. W. Chapman, for 

‘defendant and appellee. 

Howe, J. The plaintiff, as representative of the succession of Jarret 
L. Turner, instituted this action to recover from the defendant the sum 
of $1920, alleged to have been collected by him as agent of the dece- 
dent, from October 1, 1862, to October 1, 1866. There was a demand 
in reconvention by defendant, for professional services and for com- 
missions as agent. Judgment was rendered in favor of plaintiff for 
$100, with interest, and the reconventional demand was sustained for 
‘$33 33, and the plaintiff appealed. 

It appears that, in 1862, Turner left Shreveport and went to Texas, 
placing his real estate in the former place in charge of Beall, as his 
-agent, to rent it and collect rents. At the time, there was nothing in 
circulation but Confederate notes, or currency equally unlawful; no 
property could be rented except for this consideration, and no rents 
could be collected except in this sort of paper. There can be no 
doubt that Turner knew this, and tacitly authorized such renting and 
collection. It would be unjust, therefore, to allow his representative 
to collect in lawful money this portion of the amount received by 
Beall. 

The war having closed, Beall commenced to collect rent in lawful 
currency, and the amount thus received by him was $455. Of this 
sum he paid out for Turner $232 85 upon the note of the latter, held 
by E. Johns. His authority to do this is sufficiently established; but 
the plaintiff contends that this note was prescribed when paid, and 
that the evidence of Johns on the subject of prescription was improp- 
erly received by the district judge, under the law of 1858. R. S. 

* 1870, Sec. 2819, which forbids the reception of parol evidence to prove 
an interruption of prescription as against a succession. But we do 

















MONROE, JULY, 1870. 491 





Turner v. Beall. 





not think the court erred. The proof was not of an interruption of 
prescription, but of an extension of the note, presumably before matu- 
rity, by a written agreement of the holder, so that it first fell due 
October 15, 1861, and it was therefore not prescribed when paid by 
Beall in February, 1866. In fine we see no sufficient reason for dis- 
turbing the decree. 

Judgment affirmed. 








No. 116.—A. W. W. Brooks v. James WorTMAN. 


In a petitory action, if the plaintiff cstablish a good and valid title to the land claimed, and the 
defendant holds under a title translative of property, but it is shown that the title of his 
vendor is defective and void, the plaintiff will recover the land, but the defendant, not 
being aware of the de‘ects in his title at the time of purchase, can not be condemned to 
pay rents. 

A party purchasing real property, in good faith, under what he believes to be a valid title, is 
entiled, on eviction, to recover the value of the improvements he has put upon it. But, 
after making h.s claim for a certain amount expended for improvements, and failing to 
amend his petition, in order to augment his demand, he must lose the overplus. C. P. 156. 

The prescription of five years, urged by a possessor of lands in good faith, only covers the 
informalities which may have cccurred in the execution of a decree or other sufficient 
mandate to sell real estate, but this prescription can not be urged by the possessor to cure 
manifest fundamental defects in the title of his vendor. 


PPEAL from the District Court, parish of Caddo. Levisee, J. 
Land & Taylor, for plaintiff and appellee. A. W. O. Hicks, for 
defendant and appellant. 

This case was tried by a jury in the court below. 

Howe, J. This is a petitory action, brought to recover certain lands 
in the city of Shreveport, and rents therefor from September 14, 1860. / 

The defendant answered by a general denial, but admitted that he 
was in possession of the property claimed. He alleged a good title in 
himself, and possession in good faith for over five years; pleaded the 
prescription of five years, and claimed, in reconvention, the sum of 
$2000, as the value of improvements placed by him on the lots. 

The case was tried before a jury, who returned a verdict in favor of 
plaintiff for the property, and in favor of defendant on his reconven- 
tional demand. From the judgment rendered on this verdict, the 
defendant alone has appealed. In this court, by answer, the plaintift 
asks for an amendment of the judgment, so as to decree him the rents 
claimed in his petition, but makes no other request. It will not be 
necessary for us, therefore, to pass upon plaintiff’s bill of exceptions 
to certain evidence introduced to establish the reconventional demand. 

The plaintiff, on the trial, showed title by act of sale from R. T. 
Brooks, passed April 15, 1852. : 

Yhe defendant claimed under an act of sale from Jones and others, 
passed September 14, 1863; who, in turn, claimed under what is termed 
a tax sale, made August 31, 1860. 
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The tax sale, so called, was made by one Battle, describing himself 
as agent (though not proved to be so) of Jones and others, who appear 
to have been sureties of Scogin, a defaulting tax collector; and pur- 
ported to convey the property in question as property of Brooks, the 
plaintiff. 

It seems to be conceded that this sale by Battle, agent of the sure- 
ties, to Battle, the agent of the same sureties, is on its face a nullity— 
the plaintiff claiming it to be an absolute, the defendant, a relative 
nullity. It does not, however, seem necessary to decide as between 
these two views, for the case may be fully disposed of upon other 
points. 

The defendant contends that the act of sale from Battle to Jones 
and others, of August 31, 1860, is one of those referred to in the clause 
of article 118 of the constitution of 1868, which provides that, ‘all 
deeds of sale made, or that may be made, by collectors of taxes, shall 
be received in courts in evidence as prima facie valid sales,” and that, 
therefore, his defense was established, prima facie, by the production 
of the act in question, together with the deed from those vendees to 
himself, and possession for upwards of five years. 

We can not assent to the proposition on which this argument is 
based. The act of sale by Battle was not a deed made by a collector 
of taxes. While, therefore, we desire to give full effect to the new 
provision quoted, we do not feel called upon to extend it beyond its 
obvious meaning and intent. 

The plaintiff has fully established a title to the land; and the 
defendant has not established one in his vendors that is, even prima 
facie, valid. But, as he holds under a title translative of property, 
and regular in ‘form, and we are not prepared to say that, when he 
bought, he was aware that his title was vicious and defective, we can 
not decide that he was a possessor in bad faith. C. C. 3414, 3415. 

The plea of prescription of five years, set up by defendant, must be 
overruled. This prescription is intended merely to cure informalities 
in the execution of a decree or other sufficient mandate to sell, and can 
not be held to supply the manifest fundamental defects of the title of 
the defendant’s vendors. 14 An. 597; 21 An. 585. 

The defendant insists that the amount of his judgment in reconven- 
tion should be increased. It appears, however, that the jury gave him 
the entire sum he claimed in his petition to have expended for improve- 
ments, and for which he asked judgment. As plaintiff in reconvention, 
he would seem, therefore, to fall under the rule established by C. P. 
156, that, if one demand less than is due him, and do not amend his 
petition, in order to augment his demand, he shall lose the overplus. 
The numerous decisions cited by defendant do not take his case out 
of the scope of this just rule. : 

Judgment affirmed. 
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No. 142.—J. D. Biarr & Co. v. Wittiam C. Perron. 


In a case like this, where the verdict of the jury is found to be contrary to law and the evidence 
in the record, the cause w 1! be remanded to be proceeded with according to law. 
PPEAL from the Tenth District, parish of De Soto. Levisee, J. 
ai Ft. Munday, and Elam & Wemple, for plaintiffs and appellants. 
S. L. Taylor and J. L. Logan, for defendant and appellee. 

Lupe.inG, C. J. This suit was brought on a balance of an account. 
The defendant denied the correctness of the account of their factors, 
and alleged that they had damaged him to the amount of three thous- 
and dollars ‘‘ by their carelessness and neglect in selling his cotton at 
rates greatly below the market prices,” and by making false returns of 
the weight of the cotton, and he plead this sum in reconvention. 

The case was tried by a jury, who rendered the following verdict: 
“ We, the jury, find that the plaintiffs’ claim be dismissed at his costs, 
and the defendant have judgment for three hundred dollars on his | 
reconventional demand.” Judgment was rendered in accordance with 
the verdict, and the plaintiff has appealed. 

The evidence establishes the correctness of the plaintiffs’ account. 
In regard to the reconventional demand, the evidence is contradictory 
and unsatisfactory—it preponderates, however, in favor of the plain- 
tiffs. The verdict is contrary to the law and the evidence, and should 
be set aside. 

We think, however, that justice will be better subserved by remand- 
ing the case to be tried again. 

It is, therefore, ordered and adjudged that the verdict of the jury be 
set aside, that the judgment of the district court be reversed, and that 
the case be remanded to be tried according to law. It is further 
ordered, that the appellee pay the costs of this appeal. 








No. 186.—I. U. Bau v. G. M. Benper. 


An agent can not contract a loan, acknowledge a debt, alienate or mortgage the property of his 
principal, or do any other act of ownership, without express and special authority. Butif 
the agerit, under a general authority, sells property, the produce of the plantation under 
his charge, the principal must notify the purchaser, as soon as he is informed of the tact, 
that he rejects and repudiates the acts of his agent as unauthorized. 

The contract of mandate may be tacit, as well as express, and the acts of the principal must be 
fairly and liberally construed towards those who contract with the agent, as well as towards 
the agent. 


PPEAL from Tenth District Court, parish of Caddo. Weems,.J. 
Jones & Harris, for plaintiff and appellee. T. T. Land, for defend- 
ant and appellant. 


This case was tried by a jury in the district court. 
Wrty, J. This suit is based on the following contract, viz: 
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“SHREVEPORT, La., July 19, 1865. 


‘For and in consideration of forty-five bales of cotton, the property 
of Dr. I. U. Ball, which I acknowledge to have appropriated to the use 
of G. M. Bender, whose lawful agent I am, I hereby obligate the said 
Griffin M. Bender, as well as myself, to deliver to William Ball, agent 
for Dr. I. U. Ball, within ninety days from this date, a like forty-five 
bales of cotton, in Shreveport, in good shipping order, to weigh twenty- 
four thousand eight hundred and ninety pounds. 


‘ (Signed) JAMES F. AINSLEY, 
* Agent for G. M. Bender. 
“* (Witness) W. E. CHURCH, 


“ Captain A. A. G. U. S. Volunteers.” 

On the twenty-third of December, 1865, plaintiff, sued James F. 
Ainsley and Griffin M. Bender on said contract, attaching certain lands 
and personal property alleged to belong to the former, who was an 
* absentee, and praying for judgment against them in solido for said 
cotton or its value. 

On the eleventh of January, 1866, 8. J. and E. E. Futch mtervened, 
claiming that they had purchased the land and personal property 
attached from the defendant, G. M. Bender, in Jasper county, Missis- 
sippi, on the twenty-ninth of November, 1865, which was prior to 
the attachment. 

The defendant, G. M. Bender, pleaded the general issue, and spe- 
cially denied that James F. Ainsley was his agent or attorney in fact, 
for the sale of the cotton mentioned in plaintiff’s petition, or for any 
other purpose, but averred that said Ainsley had no authority what_ 
ever to sell said cotton or contract an obligation for him; that, during 
his absence from the State, and after his overseer had been conscripted 
into the military service of the Confederate States, the said Ainsley, 
without his knowledge or permission, illegally took possession and 
control of his plantation and other property. 

The court gave judgment, on the verdict of the jury, in favor of 
plaintiff and against the defendants in solido, for $2000, and sus- 
tained the attachment. 

The defendant, Bender, has appealed. 

It appears that the defendant, Griffin M. Bender, a resident of the 
State of Mississippi, owned a plantation in the parish of Caddo, which 
was managed and controlled during the last years of the war, to wit: 
1863, 1864 and 1865, by James F. Ainsley, who was employed as agent 
and overseer for his father, by the son of said Bender. 

That, during this period, Ainsley sold a lot of cotton bales on the 
plantation, to Joshua Dreyfouse, for Confederate bonds, giving an obli- 
gation to deliver the cotton at a future day. Subsequently, Dreyfouse 
sold, for Confederate money, forty-five bales of this lot, which still 
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remained on the plantation, to the plaintiff, Ainsley being notified 
thereof. 

At the close of the war, Ainsley again sold the entire lot which he 
had previously sold to Dreyfouse (including the forty-five bales trans- : 
ferred to plaintiff), receiving in payment lawful money, and delivering 
it to the purchaser, Cundiff, who removed it from the premises. There 
was, however, other cotton, in the seed, on the premises, at the close 
of the war, and in the contract sued on, Ainsley, as agent for Bender, 
promised, within ninety days from the date thereof, to deliver forty- 
five bales to plaintiff, in place of those he had sold to Cundiff. 

We will consider, first, the authority of Ainsley to contract an obli- 
gation for G. M. Bender, or to dispose of his property. We do not 
find in the record that any express or special power was ever given 
him. He was simply the overseer or agent, with only administrative 
power over the property of Bender, and we do not think he had 
authority to contract the obligation sued on, or to alienate the property 
of his principal. C. C. 2965. Power to contract a loan or acknowledge 
a debt, or to alienate or mortgage property, or do any other act of 
ownership, must be express and special. C. C. 2965, 2966; 16 La. 175; 
9 R. 293; 12 R. 221; 11 An. 46. 

We do not find sufficient evidence in the record to establish a ratifi- 
cation of the sale to Dreyfouse for Confederate bonds. On the contrary, 
it appears that Bender was very much displeased. But whether he 
ratified it or not, the consideration for the sale was unlawful, and no 
subsequent ratification could make it less so. 19 An. 459. The cotton 
remained all the time on Bender’s plantation, in his possession, and if 
the overseer had not sold it the second time, neither the plaintiff nor 
his vendor, Dreyfouse, could have enforced the contract of sale, because 
of its immorality. C. C. 2450; 19 An. 460. 

There is no evidence that Bender ever ratified, or was even aware ot 
the contract sued on till this suit was instituted. 

On the whole, we are satisfied that the judgment of the court below 
is contrary to the law and the evidence, and should be reversed. 

It is therefore ordered that the judgment appealed from be reversed 
and annulled; and it is now ordered that plaintiff's demand be rejected, 
with costs in both courts. 





On RENEARING. 


Lupetine, C. J. A rehearing was granted in this case, on the recon- 
ventional demand of the defendant for the value of four bales of cotton 
sold by Ainsley, and delivered to the plaintiff. 

The demand of the plaintiff was rejected because it was an attempt 
to enforce an unexecuted contract based on Confederate treasury notes ; 
and the reconventional demand was not acted upon. 
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A careful examination of the evidence in the record convinces us 
that the opinion expressed by us last year, in this case, in regard to 
the authority of Ainsley to sell the cotton, was erroneous; but that 
question was not important, except in order to enable us to dispose ot 
the reconventional demand, which was then overlooked. 

We think the record shows that Ainsley was authorized by Bender 
to sell the cotton, and that he ratified the sale by his silence and 
conduct. 

The evidence establishes the following facts: that Bender, a non-— 
resident, had left a large plantation and negroes in charge of Ainsley, 
as his agent ; that Ainsley managed the entire business connected with 
the plantation—bought what was necessary for its use, employed phy- 
sicians, etc., and paid the accounts thus made in the name of Bender, 
out of the proceeds of the sale of corn, fodder, potatoes, ete.; that Ainsley 
signed notes as the agent of Bender, and gave a draft in his name, which 
was paid, and generally held himself out to the world as the agent oi 
Bender. It further shows that he was instructed by Bender to run the 
negroes to Texas, if his neighbors moved theirs; and that he had no 
funds, except what he could raise by the sale of the products of the 
place. Ainsley, while denying that he had exprese authority to sell, 
states that he informed Bender of the sale of his cotton, by letter, and 
that Bender answered his letter; that he expressed dissatisfaction at 
the sale for Confederate notes, because the money was worthless. S. 
J. Futch swears that, in the fall of 1865, ‘‘ Bender told him that he 
had got Ainsley to act as agent for him about the commencement 
of the war; that he told witness that he had understood that Ainsley 
had sold all of his cotton, about two hundred bales, for Confederate 
money, and that he would have a great deal rather have heard of his 
burning it, than have sold it for Confederate money. Bender told wit- 
ness that he had instructed Ainsley to keep his negroes out of the way o,¢ 
the Yankees, and that he did not know that there was any money 
here to run the negroes off, and thought it a very lame thing*in Ainsley 
to sell all of his cotton to get money enough to run the negroes off.” 

It was the duty of Bender to have notified the plaintiff, Ball, that he 
repudiated the act of Ainsley, as unauthorized, so soon as he was 
informed of the fact, even if Ainsley had not been authorized to sell. 
This he failed to do. C. C. 1811; 18 La. 517; 6 An. 539. 

The contract of mandate may be tacit, as well as express; and the 
acts of the principal must be fairly and liberally construed toward 
those who contract with the agent, as well as toward the agent; and 
where the law does not require the contract to be in writing, the power 
to execute it may be in the simplest form, and the intention of the 
parties may be gathered, as much from their acts as from their agreo- 
ments. 8 R. 236; 14 An. 302. 

It is therefore ordered that the reconventional demand be rejected. 
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No. 98.—IN THE MATTER OF THE TUTORSHIP OF THE MINOR MATTIE E. 
Davis.—Opposition of Son1at’s Executor to account of Tutorship. 


‘The surviving widow of her deceased husband is entitled to the usufruct of all the community 
property until the second marriage. Act of March 25, 1844. The natural fruits or such as 
are the produce of industry, hanging by branches or by roots, at the time when the 
usufruct is open, belong to the usufructuary. C. C. 538. Therefore the surviving wife and 
usufructuary is not chargeable with, nor accountable to the heirs for the growing crop in 
the field and not gathered at the opening of the succession. Nor is she responsible in her 
capacity of natural tutrix to the minor heirs, for the rents and revenues arising from the 
use of the lands, stock and farming utensils, from the date of the opening of the successiqn 
up to the time that she contracts a second marriage. 

The surviving widow having lost the usufruct by contracting a second marriage, is only 
accountable to the heirs for the value of the personal property belonging to the commu- 
nity at the time of the second marriage, unless it be shown that she has made an improper 
use of it. She is entitled to the deduction arising from the deterioration of the property 
while in her possession as usufructuary. 

The surviving widow and natural tutrix having tost the usufruct by contracting a second 

marriage, becomes accountable to the heirs for the rent of lands occupied by her and 

belonging to the community. But if it be shown by evidence that, owing to the existence 
of a state of war in the country, the lands could not be worked, and therefore they were not 
cultivated for a period of three years, she is not accountable for the rent nor interest on 
the same for that period of time. 








PPEAL from the Parish Court of Morehouse parish. James Bussey, 

Parish Judge. Newton & Hall, for the minor M. E. Davis, appellee. 
Thomas O. Burton, for tutrix, appellec. D. C. Morgan, for opponent 
and appellant. 

























TALIAFERRO, J. This suit grows out of an opposition to the account 
of tutorship furnished an emancipated minor by her mother and natural 
tutrix. The opponent, in his capacity of executor of his father, shows 
that he is a judgment creditor of Mrs. Frances A. Davis, the tutrix, in 
the sum of forty-five hundred dollars; that he caused execution to 
issue upon the judgment; that certain lands, comprising all the real 
estate of the defendant, were seized and sold at sheriff’s sale on the 
fourth of September, 1869, when he became the purchaser. He charges 
that the rendition of this account of tutorship is made in fraud and 
collusion between the tutrix and the emancipated minor, by which 
they aim to establish a large indebtedness of the tutrix wholly fictitious, 
in order to obtain a decree of legal mortgage on the property of the 
tutrix, that shall antedate the opponent’s judgment and deprive him 
of the lands purchased in satisfaction of his just claims against the 
tutrix in her individual capacity. He opposes all the items charged as 
indebtedness, and prays that the credit side of the account be increased 
by charges against the minor for board, clothing, etc., taxes, law 
charges and medical services. , 

The account was filed on the sixth of September, 1869, and pre- 
sents a balance due the minor of $16,971 50. 

An opposition was also filed on the part of the minor, claiming 
interest on her revenues as they accrued and were received by the 
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tutrix, and objecting to the charges against her for board, education, 
clothing, etc., as extravagant and unjust. 

After the introduction of much evidence and a full investigation of 
the account the opposition of the executor was, to a considerable ex- 
tent, sustained, and the account was reduced, by the decree of the 
court, to $7050 21, and judment was rendered against the tutrix and 
in favor of the minor for that sum, with five per cent. interest from 
date of the judgment, with recognition of legal mortgage on all the 
property of the tutrix as security for its payment. From this judg- 
ment the executor and opponent has appealed. 

The facts elicited by this controversy seem to be that Stephen C. 
Davis, the minor’s father, died in the year 1858, leaving as his sole 
heirs John A. Davis and Mattie E. Davis, the minor who figures in this 
controversy. The widow and mother of these heirs was confirmed 
natural tutrix of the daughter on the twenty-fifth of September, 1853. 
John A. Davis died in October, 1861, leaving his mother and his minor 
sister as his heirs. An inventory of the property of the community 
between Stephen C. Davis and his wife, was made in the latter part of 
the month of September, 1853. There was no separate property of 
either of the parties. No inventory or proceedings seems to have been 
taken in regard to the estate of John A. Davis, which consisted very 
nearly, if not entirely of his interest in his father’s part of the com- 
munity. 

Early in January, 1862, the widow, Mrs. Frances A. Davis, con- 
tracted a second marriage. The property of the succession, as shown 
by the inventory, consists of a tract of land containing four hundred 
arpents, and of two other tracts, one of one hundred and thirty-six 
acres, and the other of one hundred and seventy-two acres. The four 
hundred arpent tract embraces a plantation containing, at the time of 
the inventory, two hundred acres in cultivation, which seems to have 
been afterwards enlarged to two hundred and fifty acres. Nineteen 
slaves were appraised, the crop of corn and cotton of 1858, ten head of 
horses and mules, three pair oxen, cattle, hogs, farming utensils, ete., 
the whole valued at forty-two thousand seven hundred and twenty- 
six dollars. 

There are two bills of exceptions in the record, taken by the counsel 
for the opponent, one relating to a rule of evidence, the other to rules 
of practice. In the decision of this case we think it not important to 
examine them. 

In a review of the judgment of the :ower court we find that, in our 
opinion, it should be altered in several important respects. The judg- 
ment makes the tutrix account for seven-sixteenths of the estimated 
value of the corn and cotton crop of 1853, the year in which Stephen 
C. Davis died. The date of his death is no where found in the record, 
but we find the usual mortuary proceedings, consequent upon his 
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decease, were commenced in the probate court of Morehouse parish on 
the twenty-fifth of September, of that year. It is fair to suppose that 
he died about the middle of the month. 

In the usual course of planting operations in this country the crops 
of corn and cotton are not gathered in at that time of the year, or at 
least only partially so. No notice, as appears by the inventory taken 
on the twenty-ninth of September, is made of any portion of either 
corn or cotton being gathered. The corn is referred to as ‘‘the crop 
on the plantation,” and the cotton crop as “estimated in its present 
state.” In the absence of any evidence to the contrary we conclude 
that the crop of cotton and corn was standing in the field at the time 
of the opening o. the succession. This being the case, the crop 
belonged to the surviving widow in community, who was entitled to 
the usufruct of the community property until the second marriage. 
Act of March 25, 1844. Article 538 of the Civil Code provides that, 
“The natural fruits, or such as are the produce of industry, hanging 
by branches or by roots, at the time when the usufruct is open, belong 
to the usufructuary.” 

The next item we think should be reduced. The decree awards to 
the minor seven-sixteenths of the inventoried value of the personal 
property. The widow was entitled to the usufruct of the personal 
property during the three years of her widowhood, to wit: During the 
years 1859, 1860 and 1861. The deterioration of the personal property 
during its use for three years, lessened its value very considerably. 
For this she is not accountable, as it is not shown she made an im- 
proper use of it. It is shown by the testimony of an experienced 
planter, that the value of the work animals depreciated during that 
period forty per cent., and the reduced value of all the other personal 
property is shown. 

At the time of the second marriage the widow, having lost the usu- 
fruct of the property, should have caused it to be sold according to 
law. Civil Code, article 333. Not having complied with the law in 
this respect, the tutrix should account for seven-sixteenths of the 
value of the personal property at the time of her second marriage, 
which, from the evidence, we assume to have been $987, seven-six- 
teenths of which is 3431 90. 

The succeeding items, after the one just examined, running to No. 9, 
inclusive, should be stricken out. They are made up of annual charges 
for rent of land, and hire of slaves for the years 1862 and 1863; and for 
rent of land for the years 1864 and 1865, and calculations of interest 
accruing annually upon balances due the minor after deducting her 
annual expenses. Charges for the hire of slaves are not recéverable. 

The testimony does not, in our opinion, warrant the charges allowed 
for rent of land during the four years last mentioned. One witness 
thinks lands in order for cultivation during that period, were worth 
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a dollar an acre rent; another that lands during that time could not 
have been rented at all for gold or legal currency, and a third, that for 
rent they were worth nothing. A state of war prevailed. The usual 
labor for cultivation could not be obtained, and the fields were in a 
great measure, during a large part of the time, idle and uncultivated. 
No revenues consequently were derived from the lands from the be- 
ginning of the year 1862 to the year 1866, the war having ended during 
1865. Taking the annual expenses of the minor at $300, as found by 
the judge, and as we think correctly, there would be no balance due 
the minor upon which incerest would run until the end of 1867. The 
amounts allowed by the lower court for rent of land for the years 1866, 
1867, 1868 and 1869, we think sustained by the evidence. The charge 
against the tutrix for three-fourths of two years wages, claimed as due 
John Davis for overseeing and ‘interest on the amount ($00), should 
not have been allowed. No such charge appears upon the account 
opposed, and the evidence shows that John Davis managed the affairs 
of the plantation, disposed of the crops, received the proceeds, bought 
slaves for himself, and distributed the money received. There is no 
evidence whatever that there was anything owing him for overseer’s 
wages. The last item allowed by the court, *‘ commissions on amount 
of annual revenues,” being cast upon an erroneous amount must be 
rejected. 

It is ordered, adjudged and decreed, that the judgment of the parish 
court be annulled, avoided and reversed. It is further ordered, ad- 
judged and decreed, that the emancipated minor, Mattie E. Davis, 
recover from her mother and late tutrix the sum of $1909 85, with five 
per cent. interest thereon from the day of the rendition of her account 
of tutorship, with recognition of legal mortgage upon all her real estate 
to date, and to take effect from the day of her appointment as tutrix; 
the costs of these proceedings to be sustained by the emancipated 
minor. This judgment being rendered on the following basis: 


The tutrix is charged with seven-sixteenths of the value of 

the personal property on the first January, 1862......... $431 90 
Amount rent of land for the year 1866 1050 00 
Interest on $732 for two years, being excess of revenues over 

expenses at the end of the year 1867, five per cent. per 

annum 73 20 
Rent of land for the year 1867.. 1050 00 
Interest for one year on $435, at five per cent., being excess 

of revenue over expenses end of year 1868...........-.. 21 75 
Rent of land for the year 1868. ...........-cccccccccccccceee Sada OO 
Rent of land for the year 1869.........ccccacncccccccccccese 30 00 


$4096 85 
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The tutrix is credited as follows : 
Expenses of the minor, eight years, at $300 per year..$2400 00 
Ten per cent. commissions on amount of annual 
revenue........ 3570 00 
$2757 00 
Balance due the minor...... $1339 85 
The court amends its decree by awarding the mino1 
the additional amount of five hundred and 
seventy dollars, the value of the stock of cattle 
and hogs, not accounted for by the tutrix...... 


Rehearing refused. 








No. 140.—Succession oF WILLIAM AricKk.—Opposition to Tableau of 
Debts. 


The filing of a tableau of debts by an administrator is an acknowledgment of their existence 
which interrupts prescription. 

Anitem upon such tableau for hire of slaves, will, under the existing jurisprudence of the 
State, be disallowed. 

Though a purchase be made by a member of a commercial firm outside of its ordinary opera- 
tions, yet if it be made for the benefit of the firm and brought to the knowledge of the 
other partner, who does not repudiate it, but promises to pay the note given in the firm name 
for the price, he will be bound in solido. 

Sucha promise to pay is not a promise to pay the debt of a third person, and may be established 
by parol: 

Where the nature of the evidence and the condition of the transcript renders it impossible to 
determine with accuracy the credits to which the succession is probably entitled, the court 
will remand the cause. 


PPEAL from the Parish Court, parish of Bossier. DZ. W. Baker, 
fA. «Parish Judge. Grifin & Snider and Richard W. Turner for 
administrator, and 2. 7. Stinson, for intervenor, appellants. 7. I. 
Fort and T. T. Land, for opponents, appellees. 

Howe, J. Prior to March, 1853, A. B. Hughes, R. D. Speight and 
B. F. Looney were engaged in business as merchants in Bossier parish, 
under the firm name of A. B. Hughes & Co. On the eighth March, 
1858, the deceased, William Arick, and B. F. Looney purchased the 
stock of goods of A. B. Hughes & Co. and gave therefor their due bill 
for $13,733 10 in their individual names. On the same day they 
formed a commercial partnership under the firm name of Arick & 
Looney, and proceeded to do business as merchants. On the twenty- 
sixth of April, 1853, B. F. Looney, on behalf of Arick & Looney, 
purchased from A. B. Hughes & Co. a number of accounts and debts 
due the latter firm, and gave therefor a due bill signed with the firm 
name of ‘‘ Arick & Looney.” It appears that Arick knew of the 
negotiations pending for these assets; that the object of buying them 
was that the new firm might hold them so that their customers against 
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whom these claims existed should not be disturbed ; and that although 
he, Arick, was not present when the last named due bill was executed, 
yet that he repeatedly recognized its existence, made no attempt to 
disavow the authority of Looney to execute it for the firm, and finally 
promised explicitly to pay it as a partnership debt. 

William Arick died in 1861—B. F. Looney had already died in 1859. 
On the twenty-fifth March, 1862, the administrator of the former filed 
a tableau of debts, of which three items have been opposed by the 
attorney of absent heirs, namely: No. 26, an item of $306 50, for hire 
of slaves; No. 7, the due bill lastly above named for $6,779 26; and 
No. 8, the other due bill, placed on the tableau, with a credit, reducing 
its amount to $7,790 11. R. T. Stinson intervened, claiming to be 
owner of these due bills, and asking to be recognized as such. Jose- 
phine Frith, widow of B. F. Looney, intervened, claiming that William 
Arick had converted to his own use all the succession of her late 
husband, and that the succession of Arick was therefore indebted to 
her and her minor child, being in necessitous circumstances, in the 
sum of one thousand dollars. R. J. Looney intervened as adminis- 
trator of B. F. Looney, claiming $6,003 08, on the partnership account. 
Pleas of prescription were filed by the attorney of absent heirs to all 
the debts on the tableau, of one, three, five and ten years. 


First—It is conceded that the interventions and oppositions of Mrs. 
Frith and of R. J. Looney, administrator, were properly dismissed. 

Second—The plea of prescription is untenable. We presume it is 
the prescription of five years, if any, that is relied on as against the 
due bills. Buta reference to the dates above set forth shows that the 


tableau was filed about four years after the date of these instruments, 
and the litigation is still pending. Prescription was thus interrupted 
and the pendency of the proceedings must operate as a continuing 
acknowledgment of the debt. 

Third—The item of $306 50, for hire of slaves must be disallowed 
under the settled jurisprudence of the State. 

Fourth—The item No. 7, being the due bill of April 26, 1858, for 
$6,779 26, appears to us to be a debt. justly due in full by the succes- 
sion. It is opposed on the ground only of want of authority in the 
partner, Looney, to execute it in the firm name. It is true that the 
purchase for which it was given, would be, as a general rule, outside 
the ordinary operations of a commercial partnership, but the facts we 
have detailed above show that Arick was a party to the negotiation 
for the assets thus bought, that he did not disavow the act of his 
partner when brought to his knowledge, and that he ratified the act 
by promises to pay. The judge a quo thought, and counsel now 
urge, that, (under the law of 1858 providing that an agreement to pay 
the debt of a third person can not be established by parol), parol 
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evidence, in connection with the due bill itself, could not be considered. 
We can not assent to the correctness of this point. The parol evidence 
was introduced to show that, in the first place, the due bill was given 
for a purchase made by the partnership with the knowledge of Arick, 
and for the advantage of his firm; and secondly, that he promised, as 
commercial partner, to pay the debt. Such a promise can hardly be 
called a promise to pay the debt of a third person. 

Fifth—The item No. 8, a due bill for $13,733 10, reduced by credit 
to $7,790 11, was properly decided to be a joint obligation, and the 
succession is liable for one-half only of the balance due. It is likely 
that it is entitled to further credits, but we find ourselves unable, from 
the evidence as presented and the transcript as made up, to determine 
with precision, what the amounts of such credits should be. Upon 
this item, and this alone, the cause must be remanded. 

Sixth—It is urged that the due bills in question have been lost, and 
that proper steps have not been taken by Stinson, their present 
owner, to prove their loss and advertise them. In the first place, it is 
to be observed, that they were acknowledged and placed on the 
tableau long before their loss, by this action of the representative of 
the debtor, their amounts, their dates, and their validity judicially 
admitted; and, in the second place, it appears sufficiently from the 
evidence that they have been really lost from the records of the court, 
and have been duly advertised. 

Seventh—It is contended that, since Looney was a partner, with an 
interest of one-third, in the firm of A. B. Hughes & Co., the due bills, 
given by Arick & Looney, as partners, and William Arick and B. F. 
Looney jointly, were ‘‘ paid by confusion” to the extent of one-third 
on the day they were respectively made. We do not so understand 
the rules of law governing the extinguishment of obligations by con- 
fusion. The partnership of A. B. Hughes & Co. and the partnershid 
of Arick and Looney, were each distinct from the individuals compo- 
sing them. 

We will render final judgment in this case so far as possible; and 
will remand it upon the point which the evidence leaves in obscurity. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, except so far as it dismisses the oppositions of Josephine 
Frith and R. J. Looney, administrator, to which extent itis affirmed ; 
that the item No. 26 of said tableau of debts, being the sum of 
#306 50 placed thereon, as due to E. J. Cook, for hire of slaves, .be 
stricken off ; that the opposition of the attorney of absent heirs to the 
item No. 7, be dismissed, and the said item, being a due bill for 
$6,779 26, now owned by R. T. Stinson, be homologated; that the 
remaining items of the said tableau, save No. 8, be also homologated ; 
and that, as to the said item No. 8, being a joint obligation of the 
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deceased and B. F. Looney, the cause be remanded for the purpose of 
ascertaining what amount, if any, should be credited thereon in addi- 
tion to the sum of $5,942 99, already indorsed as a credit, and to be 
further proceeded with according to law. It is further ordered that 
the appellees pay the costs of appeal. 

Rehearing refused 








No. 141.—F. W. Fick.ina, Trustee, v. JoHn J. MARSHALL, Executor. 


A bond was executed for borrowed money from a trustee, secured by a mortgage on slaves, 
and the mortgagor sold the slaves to a third person, who, as a part of the price, executed 
his bond to the trustee, and the trustee thereupon released the original obligor. Held, 
That the consideration of the latter obligation, as between the trustee and the purchaser, 
was not a sale of slaves, and was therefore valid. 

The Supreme Court of the United States is the proper tribunal to decide finally upon the 
validity and effect of the acts of Congress, and the State courts should follow its decisions. 
Therefore, it having been decided by that tribunal that the legal tender act of February, 
1862, does not apply to contracts made before its passage, the courts of Louisiana will 
render judgment thereon in gold. 


PPEAL from the District Court, parish of Caddo. James W. Dun- 
can (attorney at law), Special Judge, vice Levisee, J., recused. S. 
L.. Taylor, for plaintiff and appellee. George Williamson, and Nutt & 


Leonard, for defendant and appellant. 
HowE, J. This suit was instituted upon the following obligation . 


“THe STATE oF ALABAMA, 
** Montgomery County. 


‘Whereas D. H. Trezevant, of Richland district, in the State of South 
Carolina, did by his deed, under his hand and seal, bearing date the 
thirteenth day of July, A. D. 1849, ° bd . assign, transfer 
and deliver to Francis W. Fickling, Esq., certain securities for certain 
moneys, in trust for certain purposes and uses, and under certain limi- 
tations and restrictions, and with certain provisos and conditions in 
said deed expressed and declared; and whereas, the said Trezevant, by 
virtue of a power to him reserved in said deed, did on the first day of 
October, 1852, lend unto Edward F. Taylor the sum of six thousand 
dollars, being money arising from said securities, and which debt of 
the said Edward F. Taylor was secured by his bond of said last date, 
and by his deed, commonly called a mortgage, also of that date, 
recorded in the office of the probate court of Montgomery county, and 
State of Alabama, in book No. 4, pages 15, 16, 17 and 18; and also by 
another deed made by said Edward F. Taylor, of date of the ninth of 
May, 1855, and also recorded in the office of said probate court in book 
No. 7, on pages 84, 85; and whereas, said bond was made to the said 
Francis W. Fickling, as trustee, for the purposes and uses aforesaid, 
and which debt now amoufits to the sum of six thousand six hundred 
and thirty-five dollars and thirty-five cents, and for which last said 
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sum I, Henry Marshall, have become bound to pay the said Francis W. 
Fickling, trustee as aforesaid, for a valuable consideration, upon the 
terms hereafter mentioned. 

‘Now, therefore, know all men by these presents that I, the said 
Henry Marshall, am held and firmly bound unto the said Francis (in 
trust, nevertheless, and to and for the uses and purposes, and under 
and subject to the restrictions, limitations, provisos and conditions 
expressed and declared in and by the above recited deed of said Treze- 
vant), in the full and just sum of thirteen thousand two hundred and 
seventy dollars and seventy cents, to be paid to the said Francis W. 
Fickling, his executors, administrators or assigns, to which payment, 
well and truly to be made and done, I do hereby bind myself, my 
heirs, executors and administrators, jointly and severally by these 
presents. 

‘In witness whereof I have hereto set my hand and seal this thir- 
teenth day of January, 1853. 

“The condition of the above obligation is such that if the above 
bounden Henry Marshall shall and do well and truly pay or cause 
to be paid unto the above named Francis W. Fickling (or to the said 
D. H. Trezevant, or to such person or persons as shall or may be duly 
substituted by the said D. H. Trezevant, as trustee to the above 
recited deed, made by him), his or their certain attorney, executors, 
administrators or assigns, the full and just sum of six thousand six 
hundred thirty-five dollars and thirty-five cents, in two equal annual 
installments, that is to say, the sum of three thousand three hundred 
and seventeen dollars and sixty-seven and a half cents, on the 
thirtieth day of January, 1859, and the same sum on the thirtieth day 
of January, 1860, with interest on the whole, to be paid annually at 
the rate of eight per cent. per annum from the date of these presents, 
then the above obligation to be void and of no effect, or else to remain 
in full force and virtue. Henry MARSHALL.” 

’ The plaintiff claims the amount due upon this instrument in specie. 

The defendant filed his answer and amended answer, and the princi- 
pal issue raised by the pleadings is, whether the sale of slaves was the 
consideration of the contract on which the suit is brought. 

It appears from the evidence that the bond given by Taylor was for 
money loaned by the plaintiff, a trustee of a wife and minor children ; 
that the mortgages referred to in the instrument above quoted, were 
given by Taylor to secure this bond, and were upon certain lands and 
certain slaves ; that in January, 1858, Taylor was in embarrassed cir- 
cumstances, and the plaintiff deemed it his duty, as trustee, to collect 
or secure the debt; and that for this purpose he employed John A. 
Elmore, Esq., a lawyer of Montgomery, Alabama. His first letter to 
Elmore, which is in evidence, contains language which may throw 
some light on his intentions. He says : 

64 
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“A Mr. Henry Marshall (whether of your State or this, I don’t 
know), proposes to purchase the negroes, and in order to aid Taylor, 
we are willing to let him (Marshall) have the loan of the entire princi- 
pal, on his paying the interest and securing the debt beyond a possi- 
bility of loss. He can have a credit of three, four or even five years, if 
he wishes it. , * e ° As this money belongs to a woman, 
with a swarm of children, I want to save them all I can.” 

In a subsequent letter he writes as if he had in contemplation the 
seizure of the slaves and their sale by himself as mortgagee, but he 
does not abandon the plan suggested in his first letter, for he says to 
Elmore: “I leave the entire matter in your hands, to do for me as 
_you would for yourself, with full authority to give such credit as you 
may think proper, and to take such securities as you may deem neces- 
sary for the protection of the fund.” He also appears to have learned 
that Marshall resided in Louisiffia, and as the slaves would be removed 
to this State, suggests that any mortgage taken from Marshall should 
be recorded in Louisiana. 

The business was finally settled under the supervision and advice of 
Elmore, as follows: Taylor sold the slaves to Marshall, and the latter 
agreed with Taylor, as part of the price, to assume the debt due by 
Taylor to plaintiff. Elmore, on behalf of plaintitf, consented to this 
substitution; surrendered the bond of Taylor; took the one in suit, and 
released the mortgage given by Taylor on the slaves. And here we 
must consider the real effect of a deed executed at this point by Elmore, 
as attorney of plaintiff. Itisin form, toa certain extent, an act of 
sale from plaintiff to Marshall, of the slaves in question. It recites 
the mortgage on them given by Taylor, which had in form (and 
form only) conveyed them to plaintiff. It further recites that the plain- 
tiff had taken possession of the said slaves under the powers conferred by 
the mortgage, and had sold them to Marshall in consideration of a sum 
identical with that due by the terms of the obligation in suit. It then 
proceeds to declare that Fickling bargains, sells and delivers to Mar- 
shall the said negroes—conveying, however, only the right, title and 
interest of the said Taylor, and such as was vested in the plaintift 
by the mortgage. But we are justified by the relations of the parties 

-and the facts of the case, in looking beyond the form and shadow of 

this deed, and considering its substance. The facts are, that plaintiff 
never owned the slaves; never took possession of them, and never 
sold them. The witness, Elmore, says that the deed was made at the 
instance of Marshall, and to protect and secure his title to the slaves, 
as against subsequent mortgages. With that the present controversy 
has nothing to do. The important fact is, that, as the witness, Elmore, 
suggests, this pretended sale was not the consideration of the bond in 
suit. 
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The consideration of that bond is directly set forth on its face. The 
debt due by Taylor was for money borrowed from a sacred fund. 
Marshall, for a consideration moving from Taylor, but with which the 
plaintiff had no relation, assumed this debt—“ which debt,” says the 
bond, “now amounts to $6635 35;” “for which sum,” continues the 
bond, “I, Henry Marshall, have become bound to pay the said Fran- 
cis W. Fickling, trustee, fora valuable consideration.” By thisassump- 
tion the character of the debt was in no way changed. It was still a 
debt for borrowed money, as the investment declares, the only change 
being that Marshall was to pay it, instead of Taylor. And, as between 
the plaintiff and Marshall there was a consideration which would 
support the promise of the latter, even though as between Taylor and 
Marshall, a consideration was wanting, or had failed, or was unlawful. 
For, upon the faith of Marshall’s promise, Taylor was released by 
plaintiff, and the mortgage upon lands, well as slaves, extinguished. 
Pothier on Obligations, 111, C., art. 1; Miolett v. Patton, 5 Cranch 
142; Stebbins v. Smith, 4 Pick. 97; N. O. v. Chapman 8 An. 98. 

What, then, was the debt evidenced by the bond in suit? A claim 
or borrowed money. What was the consideration for its assumption 
by Marshall, as between plaintiff and Marshall? The release of 
Taylor and the extinguishment thereby of his accessory obligations ot 
mortgage. 

The plaintiff has prayed for an amendment of the judgment, 
demanding that it be for the amount of the claim in specie, inasmuch 
as the bond was executed before the act of Congress of February, 
1862, sometimes called the Legal Tender Act. 

The Supreme Court of the United States is the proper tribunal to 
decide finally upon the validity and effect of the acts of Congress, and 
the State courts should follow its decisions; in the same manner as in 
matters of local jurisprudence, the courts of the United States are 
bound to follow the decisions of the State courts. Since, therefore, 
in the case of Hepburn v. Griswold, lately decided, it has been held 
by the Supreme Court of the United States that the act of Congress 
in question does not apply to contracts made before its passage, we 
feel bound to amend the judgment as prayed for. 

The defendant, since the case was argued and submitted in this 
court, has filed a plea of prescription, but we can not pass upon 
it. The right to file a plea in this court must be exercised, as in the 
lower court, before the case is tried and submitted. 

For the reasons given, it is ordered that the judgment appealed 
from be amended so as to decree to the plaintiff the sum accorded by 
said judment, in gold coin of the United States ; that as thus amended 
the judgment be affirmed, and that the appellant pay the costs of 
appeal. 

Rehearing refused. 
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No. 161.—R. W. VANcE v. M. A. Cooper et al. 


In this case suit was brought to recover the amount of a note alleged to be lost or mislaid. 
The evidence admitted on trial, without objection, shows that the holder had received from 
the maker an amount of Confederate bonds, and had delivered the note to the maker, who 
shortly afterwards died; and the holder never had possession of the note afterwards. 
Held—That, having accepted the Confederate bonds, and delivered the note to the maker, 
amounted to an extinguishment of the note. That the delivery of the note to the maker at 
the time the bonds were received, rendered it certain that the bonds were not given as 
collateral security. 


To enable a party to recover on a lost instrument, he must show by direct testimony, or by 
circumstantial evidence, supported by his vath, such a state of facts as render the loss 
probable. The oath of the attorney can not be substituted for that of the party. But if 
the attorney know of the loss, from his own knowledge, he is competentfto establish the fact. 

The failure to advertise the loss of a note within a reasonable time, will defeat the claimant in 
@ suit to recover. 


PPEAL from Tenth District Court, parish of Bossier. Levisee, J. 
Looney & Wells, for plaintiff and appellee. Griffin & Turner, for 
defendant and appellant. 

Lupetine, C. J. This is a suit on a note alleged to be lost. 
There was judgment in favor of the plaintiff. 

An examination of the evidence in the record convinces us that the 
judgment is erroneous. The allegations in the petition are, that the 
succession of Nathaniel A. Cooper is indebted to petitioner in the sum 
of four thousand eight hundred dollars and ninety-four cents, with 
interest thereon, from first of January, 1862. That the debt was evi- 
denced by a note made by said Cooper, now deceased, “that sometime 
about the day Cooper offered to pay said note and interest, with Con- 
federate States treasury bonds, which petitioner refused to receive in 
payment of said note and interest, but said Cooper then and there 
delivered to petitioner the amount of said note and interest, with the 
express understanding and agreement, that petitioner was to take said 
bonds, not as a payment of said note, but as collateral surety that said 
note would be paid. Petitioner avers that he has not said original 
note in his possession, and has diligently searched and inquired for 
said note, but can not find the same, and that said note is due and 
unpaid to petitioner. Petitioner further represents that at the time 
said note was executed, the said Cooper, in order to secure the payment 
thereof, executed his mortgage on the following described property.” 

The statements in the petition of themselves need explanation. 
Why should the debtor insist upon giving to his creditor collaterals for 
security, when the debt is already secured by a mortgage? Why 
should that creditor take, as security, Confederate treasury bonds, 
when he was unwilling to receive them in payment? Why wasnot the 
note in the possession of the creditor? He does not allege that it was 
lost, or explain why it was not in his possession. 

The evidence in the record, however, sheds light upon the subject. 
J. A. Kelly, a witness whose testimony was taken by commission, 
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swears that the deceased presented Confederate notes to the plaintiff, 
who refused to take them as a payment, “ that he refused to take them 
more than once as a payment,” that the note was secured by a mort- 
gage on the lands of N. A. Cooper. Witness further swears that the 
Confederate notes were taken as collateral security, and ‘‘ that Cooper 
expressly said, tiat if the money did not prove to be good he would 
make it good.” ‘ This was about the first of May, 1863, at Cooper’s 
residence.” 

On cross examination, this witness says, that at this transaction no 
one was present but the plaintiff, the deceased and witness. And in 
answer to the second cross question, “ Did not the plaintiff deliver to 
N. A. Cooper the note? What did he do with it?” The witness said 
that ‘‘he put it in his desk.” 

George W. Sentelle, another witness, whose testimony was taken by 
commission, says: ‘I saw the note referred to once, which was about 
the last of April or in May, 1863, but ashort time before the last illness 
of said Cooper. * * Said Cooper handed me the note, and requested 
that I should cancel it, stating at the same time that he had paid said 
R. W. Vance all that was due him, but desired to know of me what 
was necessary to cancel a mortgage he had given said R. W. Vance, 
when he drew said note,” ete. He further says N. A. Cooper had said 
note, and placed it among some other papers of his, at the time referred 
to. Ido not know what became of it afterwards. After his death, I 
was appointed one of the appraisers of his effects, and examined his 
papers, and have no recollection of seeing said note among his papers. 
The said R. W. Vance was his family physician during his last 
illness.” 

Mrs. Cooper testified as follows: ‘On the next day after the death 
of N. A. Cooper, the plaintiff, R. W. Vance, inquired of the wife of 
deceased for the notes which he (plaintiff) had held against the 
deceased, and had given them-up to him. Plaintiff stated, at the 
same time, that the note had been paid, and that he only desired it to 
have the mortgage canceled; and also stated that Mr. Cooper owed 
him nothing but a little doctor’s bill. States that this conversation 
‘took place in her presence, in 1863, on the next day after Mr. Cooper 
was buried.” ‘ The witness is the sister of the widow of the deceased, 
N. A. Cooper.” 


Isaac Cooper, a son of the deceased, says: ‘‘ The plaintiff came to 
the house of the deceased the next day after the burial of the deceased, 
and said he wanted to arrange the papers of witness’ father, the 
deceased; and that in looking through the papers of the deceased, N. 
A. Cooper, the plaintiff found the note, which he (plaintiff) had held 
against N. A. Cooper, and stated that the note had been paid, and that 
he (plaintiff) must have the note in order to have it canceled. 





510 SUPREME COURT OF LOUISIANA, 





Vance v. Cooper et al. 





That he heard plaintiff state, after the death of bis father, that he 
owed him (plaintiff) nothing but a small doctor’s bill.” 

The evidence above was received without objection. We think it. 
establishes an extinguishment of the note; and that the plaintiff has 
no right to the same. An amount of Confederate treasury notes, equal 
to the principal and interest of the note of N. A. Cooper, was given, 
in 1863, to the plaintiff, who delivered the note to the maker. 

The fact that Cooper ‘expressly agreed to make the Confederate 
notes good, if the money did not prove to be good,” did not prevent: 
the extinguishment of the note. But we are not inclined to give any 
weight to the loose declarations, in a conversation at which the wit- 
ness happened to be present, four or five years before the time he tes- 
tified, made by a person since dead. 

The Confederate notes were not received as collateral security, else: 
the note would not have been given to the debtor. 

The plaintiff must fail on other and more technical grounds. 

He claims to be proceeding on a lost instrument. In order to prove 
the contents of this lost document, the law has wisely required th. 
the loss shall be proved, either by direct testimony, or by such cireum- 
stances, supported by the oath of the party, as render the loss probable. 
The party, in this case, has failed to make the necessary oath. The 
oath of the attorney can not be substituted for that of the party, for 
reasons that are obvious. If he know of the loss, his evidence would 
satisfy the law; the loss would then be established by ‘direct testi- 
mony.” If, on the contrary, he do not know the fact, he could only 
swear to what his client told him; and thus, the unsworn statement 
of the party would virtually be substituted for the oath of the party,, 
required by art. 2258 C. C. 

Another fatal defect is, the failure to advertise the lost instrument. 
‘¢ within a reasonable time.” The note was made in April, 1860; in 
the spring of 1863 the note was in the possession of the deceased, the 
maker; in May, 1863, the maker of the note died. It is not alleged 
or shown when the note was lost. If lost at all, it must have been be- 
fore it got back to the possession of the debtor, in April or May, 1863. 
Its loss was not advertised until twenty-first March, 1866, about three 
years after the death of the supposed debtor. There is a want of dili- 
gence thus manifested, which is inexcusable, if not suspicious. C. C. 
art. 2259. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the district court be avoided and reversed; and that there be judg- 
ment in favor of the defendant respecting the plaintiff’s demand, with 
costs in both courts 
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No. 129.—JosEPHINE NICHOLSON AND HUSBAND v. JoHN HENDRICKS. 


This is an action to annul a transfer of a judgment under the allegations of fraud and deceit 
practiced by the defendant. Held—That under these allegations parol evidence was admis- 
sible to show the fraudulent and simulated character of the transfer. 

The objection that the suit is premature, because the plaintiff has not offered to return the 
money received for the transfer of the judgment before bringing suit to annul it, if ast 
urged in the court below, will not be noticed on appeal. 


PPEAL from the Tenth District Court, parish of Caddo. Levisee, J. 
A. W. O. Hicks, for plaintiffs and appellees. Nutt & Leonard and 
T. Alexander, for defendant and appellant. 

This case was tried by a jury in the court be.ow. 

Wyty, J. This is a suit to annul the transfer of a judgment by the 
plaintiff, Josephine Nicholson, to the defendant, John Hendricks, on 
the ground of fraud and deception practiced by him in order to get the 
transfer. 

The caso was tried by a jury, who rendered the following verdict, to 
wit: ‘‘ We, the jury, find for the plaintiff, returning to her the judg- 
ment, and annulling the transfer—plaintiff paying to Hendricks three 
hundred and eighty-nine dollars, with legal interest from the fourth 
day of July, 1867, until paid—said amount to be paid in gold.” 

Judgment was rendered on this verdict, and the defendant has ap- 
pealed. 

Our attention is directed to the bill of exceptions taken by the de- 
fendant to the ruling of the Court in admitting the evidence of wit- 
nesses to prove that the transfer of the judgment was obtained by 
artifice, deceit and fraud. 

The defendant objected to the evidence for the reason that the alle- 
gations of the petition are, that the transfer was made for the purpose 
of protecting the defendant from certain claims against him. If so, 
said transfer was fraudulent as to all the parties; and for the further 
reason, that the transfer was a simulation, and between the parties 
simulation can not be shown by parol. 

The objection to the evidence was, however, overruled by the court 
for the reason that plaintiff’s petition, viewed as a whole, rests her 
right to recover on the allegations of fraud and deceit practiced by the 
defendant on her; and because the face of the petition shows that the 
simulated transfer, if it may so be regarded, was for the convenience 
of the defendant, and not for the advantage of plaintiff. 

We think the ruling of the court was correct; that under the alle- 
gations of the petition the evidence was admissible. 

An examination of the evidence satisfies us that the verdict of tlie 
jury is correct. As to the argument that the suit was premature be- 
cause there was not an offer to return the money before the institution 
of this suit, we will observe there was no exception of the kind urged 
in the court below; and we think the defendant can not now complain 
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on that score, because the money was tendered in open court and 
refused. 

As to the argument of turpitude on the part of the plaintiff, which 
precludes her from complaining of the gross deception and fraud prac- 
ticed on her in this transaction by the defendant, we will remark, 
there is not a particle of evidence showing her guilty of the slightest 
immorality. On the contrary, the record shows that she was the 
unfortunate victim of the deception, fraud and immorality of the 
defendant. 

The other points argued by the defendant are unworthy of serious 
consideration. 

It is therefore ordered, that the judgment be affirmed. and that 
appellant pay costs of appeal. 

Rehearing refused. 








No. 143.—E. E. Marion AND HussBanp v. B. M. JomNson AND 
J. S. RENDALL. 


In determining the question whether acts complained of will work an irreparable injury to the 
plaintiff, on the trial of a motion to dissolve an injunction on bond, all the allegations in 
the petition for injunction must be taken astru2, And if ths facts set up show a trespass 
on real property, which, if continued, would change the possesion of immovable property, 
the motion to bond under art. 307 C. P. will be overruled, because an irreparable injury 
would be done the plaintiff. 


PPEAL from the Tenth District Court, parish of Caddo. Levisee, J. 
Egan, Williamson & Wise, for plaintiffs and appellants. S. IW. 
Chapman, for defendants and appellees. 

Wyty, J. The plaintiffs have appealed from the order of the dis- 
trict judge dissolving their injunction against the defendants, on the 
bond of the latter, under art. 307 C. P. 

The appellees move to dismiss this appeal on several grounds: the 
most important is, that the acts complained of and enjoined did not 
work an irreparable injury, and therefore the injunction was properly 
dissolved on bond. 

In determining this question, the allegations of the petition must be 
taken as true. 

It alleges that the defendants, in building upon a contiguous lot to 
the plaintiffs’, in Shreveport, have taken out, for a considerable space, 
the bricks of the wall of their building, to-wit: the Phoenix House, to 
the great injury of the wall; that they have removed part of the front 
wall and imbedded in it aniron pillar for the purpose of permanent 
occupancy, as part of the front of a building they are erecting on said 
contiguous lot; that they are taking absolute possession, with a view 
to appropriate to their sole use the wall and the soil upon which it 
rests, of which the plaintiffs are the rightful and peaceable possessors, 





MONROE, JULY, 1870. 


Marion and Husband v. Johnson and Rendall. 








without their consent and to their irreparable injury; that the inner 
wall and the plastering of said house have been exposed by said acts, 
and a part of the outer wall and plastering entirely removed; and that 
it is impossible to remove, with a chisel or other instrument, the ex- 
cess of the iron works inserted into their wall by the defendants; that 
the real purpose of the defendants is to dispossess them of said wall 
and the soil upon which it rests, which has for years been in their un- 
dlisturbed possession ; that the acts complained of are illegal and will 
work them an irreparable injury. 

Under this state of facts, which, for the purposes of the present in- 
quiry, is taken as true, we think the acts complained of and enjoined 
worked an irreparable injury in contemplation of law. 

The acts complained of amount to a trespass, and the effect of dis- 
solving the injunction under art. 397 C. P., would be a change of pos- 
session of immovable property from the plaintiffs to the defendants, 
by the court, without either a petitory or possessory action. 

The other grounds taken by the appellees are untenable. 

It is therefore ordered, that the motion to dismiss be overruled ; and 
on the merits it is ordered that the order dissolving the injunction on 
bond, under art. 307 C. P., be set aside and annulled, and that the 
injunction be reinstated. 

It is further ordered, that appellees pay costs of this appeal. 








No. 121.—H. Marxuam v. D. R. ALLEN, Aministrator, et al. 


The heir and widow in community have the legal right to partition and divide the community 


property. 

If a partition of the community property has been made between the heir and the surviving 
widow, a debt that was contracted by the husband before the marriage, is chargeable to 
that portion which has fallen to the heir, and not to the share of the community belong- 


ing to the wife. 


PPEAL from the District Court, parish of Caddo. Levisee, J. 
T. T. Land and J. W. Jones, for plaintiff and appellant. Zgan, 
Williamson & Wise, for defendant and appellee. 

Lupe.inG, C.J. This suit is brought against the administrator of 
the succession of William A. Sims and Mrs. Elvira Sims, widow in 
community of G. W. Sims, deceased, on an account stated against 
George W. Sims. This suit is to make the succession of William A. 
Sims, the heir, and Elvira Sims, the widow of G. W. Sims, pay the debt. 

It seems that immediately after the death of George W. Sims, his 
son, W. A. Sims, accepted the succession unconditionally, and took 
possession thereof as sole heir. In a settlement with the widow in 
community, he transferred to her a part of the property, which was 
found in possession of George W. Sims, at his death. 

This is complained of by the plaintiff as having been done in fraud of 
creditors and as a simulationy’' Lhe plaintiff further contends that the 
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widow thereby rendered herself liable individually for the debts, as 
an intermeddler; and he further contends that the community prop- 
erty is liable for the individual debts of the husband. 

The evidence does not sustain the charge of fraud or simulation. 

The heir had a right to take possession immediately after the death 
of his father—“ le mort saisi le vif;” and he thereby became the abso- 
lute owner of the property, and liable for the debts of the deceased. 

George W. Sims and Elvira Sims were married in August, 1861; the 
property in the possession of the deceased, when he died, is presumed 
to be community, and no proof was made to rebut this presumption. 
C. C. art. 2374. ; 

There was nothing unlawful or unusual in the heir and widow in 
community making a partition of the community property. 

The debt sued on was contracted by G. W. Sims before the marriage 
between him and Elvira Sims, consequently it must be acquitted out 
of his own individual property, and not out of the share of the com- 
munity belonging to the wife. C.C. art. 2372. 

The judgment against the succession of William A. Sims, and in 
favor of the defendant, Mrs. Elvira Sims, is correct. 

It is therefore ordered that the judgment of the lower court be 
affirmed, with costs of appeal. 








No. 118.—Stewart & JEWELL v. LEvI PRESLEY. 


In interpreting a patent to lanas, issued by the Government to an individual, all its clauses 
must be construed, the one by the other, giving to each the sense resulting from the whole 


instrument. C. C. 1950. 
In an action of rescission, the party seeking relief must first offer to restore his adversary to the 
situation he was in before the contract. C. C. 1906; 3 An, 208; 14 An. 56, 474, 716; 21 An. 425, 


PPEAL from the District Court, parish of Caddo. Levisee, J. 
Land & Taylor, for plaintiffs and appellees. A. W. O. Hicks, for 
defendant and appellant. 

LupeinG, C.J. The plaintiffs allege that, in March, 1865, they 
sold to Levi Presley two lots in the city of Shreveport for six thousand 
dollars, and bought from said Presley a certain tract of land situated 
in the State of Texas, for six thousand dollars. That the two sales 
were, in fact, an exchange of the property mentioned. They aver that 
the consideration of the transfer by them of the two lots in Shreveport 
was the tract of 640 acres of land in Texas, transferred to them by 
Presley, and they aver that the said consideration has totally failed ; 
that, at the date of the said sales or exchange, the said Presley had no 
title to the lands translative of property in Texas, nor could he give 
possession, which he well knew at the time of the sale or exchange. 
They alleged that Presley is a non-resident, and pray for the sequestra- 
tion of the two lots situated in Shreveport, and for damages caused 
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them by the fraudulent sale of Presley, and for a rescission of the sales 
or exchange above mentioned. 

The defendant, who is a resident of Texas, appeared and excepted, 
that the petition alleged no cause of action against him. In case the 
exception be overruled, he answered that the consideration for the 
sales or exchange had not failed, and he expressly denied the allega- 
tions of the plaintiffs that he bad no title to the Texas land at the time 
of the sale, and that he could not deliver possession thereof. He 
denied all fraud, and averred that the plaictiffs have never demanded 
of him the possession of the land, or informed him of any defect in 
his title, or notified him of any adverse claim of title or possession in 
any person, before the filing of this suit, ete. 

He further alleged that the plaintiffs did not, before bringing suit, nor 
have they since, tendered a reconveyance to him of said lands sold or 
exchanged by him to them, and he prays that the plaintiffs’ demands 
be rejected. 

There was jedgment in favor of the plaintiffs, and the defendant 
has appealed. 

Many questions of law have been discussed in the briefs of the par- 
ties, which we deem it unnecessary to examine. We think we can 
disposé of this case without assuming the right to decide which of two 
titles to lands in Texas is good, or to settle questions of boundary 
between contiguous proprietors of lands in the State of Texas. 

A careful examination of the patents in the record will show that 
litigation has grown out of a mistake in the call for the beginning 
corner of the Cheek grant, which embraces the land transferred by 
Presley to the plaintiffs. The actual beginning corner of the Cheek 
survey is the east corner of the Kleberg survey of 320 acres; but, by 
mistake, the northeast corner of F. Engelking’s 114} acre survey is 
named as the beginning point. This mistake is shown by the field 
notes, by the surrounding surveys, and by the natural objects called 
for in the surveys. The annexed map will enable us to detect more 
readily the error. 

The true beginning place is established by scveral independent facts. 
The maps of contiguous surveys show that the Cheek land is bounded 
on the southeast and southwest by vacant prairie, on the northeast by 
Cumming’s Mill tract, and on the northwest by the Kleberg and the 
Greenville tracts. The corners and the distances are such that the 
lines balance, and the survey closes at the east corner of Kleberg’s 
survey, and includes the true complement of ground—640 acres. 

The lines which terminate in the vacant prairie at c are each 2064 
varas long; but the first line on Cumming’s line is only 1584 varas. If it 
had commenced at Engelking’s east corner, g, it must have run 2924 
varas, or 1344 varas further, to reach the second corner, as mapped. 

Again, the Cheek patent describes the location as being about eight. 
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miles above San Felipe; the Kleberg patent reads ten miles above San 
Felipe. 

The third line of the Cheek patent strikes the Greenville survey at 
td, then makes the fourth corner, and runs thence with Greenville’s 
southeast line till it intersects the southwest line of Kleberg’s, at e, 
(here again erroneously called Engelking’s), and makes the fifth corner. 
Thence it returns with Kleberg’s southwest line to his south corner of 
Cheek’s sixth corner; thence with the southeast line to the east corner 
of Kleberg’s (still called Engelking’s), Cheek’s true beginning. 

If we begin at the point d, where Cheek’s survey intersects Green- 
ville’s line, and reverse the courses, Cheek’s third corner will be on 
Cumming’s line 1580 varas from Kleberg’s east corner, and Cheek’s 
fourth corner will be at Kleberg’s east corner, a, Check’s true 
beginning. 

Again, while the beginning corner of Cheek’s survey is called Engel- 
king’s corner, it is clearly identified as Kleberg’s; it is designated thus: 
**On the southern boundary of Cumming’s Mill tract, a blackjack on 
the bank of a spring branch, bears south 75, west 125 varas.” This is 
the exact description of Kleberg’s east corner on Cumming’s boundary. 
Kleberg’s beginning also calls for Engelking’s east corner, and it is 
there in truth, but it is described thus: ‘'A mulberry, 7 Wigdia., 
marked X, on the southwest line of Cumming’s Mill tract.” is 

Kleberg’s survey runs first with Engelking’s southeast line to his 
south corner, h, near a pin oak. But when Cheek’s survey purports to 
make the southeast corner of Engelking’s no pin oak is mentioned, but 
the corner is blank, just as it is when it figures as Kleberg’s third or 
south corner, f/, with which it is really identical. 


Engelking, speaking of the Cheek survey, testifies that “it com- 
menced at the rortheast corner of a tract of 329 acres, belonging to 
Louis Kleberg ;’* and he further states that the land is not improved, 
and nobody is living on it. Kleberg swears that “the land is not 
occupied, and never has been; ” and he says: “The beginning corner 
is a blackjack on the bank of the spring branch, and not Engelking’s 
east corner, as erroneously stated.” 


In interpreting the patent to Cheek, all its clauses must be construed, 
the one by the other, giving to each the sense resulting from the 
whole. Article 1950, C. C.; 9 R. 19; 6 Cerven, 231, Jackson v. Marsh. 
Pursuing this rule, we have arrived at the conclusion above stated. 
But it is well settled, not only by the textual provisions of the Code, 
but by the decisions of this court, that in actions of rescission, the 
party seeking relief must first offer to restore his adversary to the 
situation he was in before the contract. C. C. article 1906; 6 N.S. 
229; 7 N. S.95; 11 La. 102; 3 R. 400; 6 R. 472; 3 An. 208; 14 An. 56; 
14 An. 474, 716; 21 An. 425, 
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This was not done, and the omission is fatal. The property of the 
defendant was improvidently sequestered and taken out of his posses- 
sion by the plaintiffs. It is shown that ten dollars per month is a fair 
rental for the buildings on the lots sequestered, and that two hundred 
dollars would be a reasonable fee for defending this suit. We think 
the defendant entitled to these sums for damages done him by the 
wrongful acts of the plaintiffs. C. C. article 2294; 4 R. 195; 6 La. 
270; 11 La. 108. 

It is therefore ordered and adjudged that the judgment of the dis- 
trict court be avoided and reversed; that the writ of sequestration be 
set aside, and that there be judgment rejecting the plaintiffs’ demand, 
with costs in both courts. It is further decreed that the defendant 
have judgment against the plaintiffs for the sum of two hundred 
dollars, attorney’s fees, and for rent, at the rate of ten dollars per 
month, from the thirty-first of December, 1865, until the property 
which wus sequestered be delivered unto the defendant. 








No. 125.—-Corneia Hart, Tutrix, v. Hoss anp E_per, Administrators. 


a shall be opened and settled in the parish courts. Constitution, article 87. 


ore, the district court is without jurisdiction ratione materia to entertain a cause 
purely probate in its character, such as the present, having for its object the recognition of 
the heirs, and establishing their rights, judicially, to the succession. All actions of this 
character must be brought in the parish courts. 21 An. 364. 


PPEAL from the District Court, parish of Caddo. Levisce, J. 
Land & Taylor, for plaintiff and appellant. Egan, Williamson & 
Wise, for defendant and appellee. 

LupetinG, C. J. The plaintiff, alleging herself to be the lawful 
wife of E. C. Hart, deceased, whose estate is represented by defendants, 
sues, as natural tutrix of her minor children, issue of her marriage 
with him, to have the said children recognized as the legal and forced 
heirs of the deceased. 

One of the defendants excepted to the jurisdiction of the district 
court, ratione materia. There was judgment sustaining the exception, 
and the plaintiff has appealed. 

The sole object of this’ writ is the recognition of heirs. The pro- 
ceeding is purely probate in its nature. C. P. art. 1000, 1001, 1002 
and 1003. 21 An. 364, Succession of Ruffingnac. 

The constitution provides that ‘‘in probate matters, when the amount 
in dispute shall exceed five hundred dollars, exclusive of interest, - the 
appeal shall be directly from the parish to the Supreme Court.” Arti- 
cle 88, Constitution. It follows, therefore, that, in probate matters, 
the parish courts may entertain suits where amounts exceed five hun- 
dred dollars. It is when there exists a contest between a succession 
on one side, either as plaintiff or defendant, and another party, that 


. 





518 SUPREME COURT OF LOUISIANA, 


Cornelia Hart v. Hoss and Elder. 








the amount determines the jurisdiction. Litigation arising inside of 
& succession—that is, proceedings properly probate in their nature, 
and which must be determined in order to finally settle the succession, 
are properly cognizable in the parish courts. “All successions shall 
be opened and settled in the parish courts.” Article 87, Constitution. 

Here the plaintiff claims to be recognized as the forced heirs; they 
do not claim anything against the succession, but they claim by virtue 
of the succession. ‘Succession is the transmission of the rights and 
obligations of the deceased to the heirs.” C. C. 867. 

We think the exception was properly sustained. 22 An., Paul O. 
Hebert, tutor, v. Winn et. al. 

It is therefore ordered that the judgment of the district court be 
affirmed, with costs of appeal. +e 





—- 





No. 131.—Succession oF Pomeroy—Opposition to Account of D. J. 
Exper, Executor. 


Where an appeal has been granted, and is still pending in the Supreme Court, the court a qua 
is without jurisdiction to grant a sccond appeal from the same judgment. 


PPEAL from the Parish Court of Caddo. Creswell, Parish Judge. 
T. T. Land and George Williamson, for appellee. Nutt & Leonard, 
for opponents and appellants. 

TALIAFERRO, J. A motion to dismiss the appeal filed on the first 
day of the present term is made, and several grounds are stated in 
support of the motion. ’ 

The counsel for the appellees contend that, as the case stands now 
on appeal filed at the August term of this court, 1869, and is stil) 
pending in this court, the court below was without jurisdiction to 
grant an appeal. 

This ground is well taken. See 12 Rob. Reports, 320. 

It is therefore ordered that the appeal filed at the present term of 
this court Le dismissed, at costs of the appellant. 


On APPLICATION FOR REIIEARING. 


Lupe.ina, C.J. We have been urged to grant a rehearing on the 
motion to dismiss this appeal, on the ground that we are virtually 
denying the appellant the exercise of a constitutional right. 

It has been overlooked by the counsel that, in the opinion rendered 
at Natchitoches, we held that the wife had not béen authorized to 
prosecute her suit before the lower court, and that, therefore, the suit 
must be dismissed for want of proper parties. It would be doing a 
vain thing, under the circumstances, to entertain another appeal from 
that judgment. 

Rehearing refuseu. 
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No. 127.—City OF SHREVEPORT tv. B. M. JOHNSON. 


The act of the Legislature of 1870, No. 80, amending the act incorporating the town cf Shreve- 
port, which gives to the Board of Trustees power and control over the subject of licenses 
and taxes for the benefit of the corporation, has effect only prospectively. Therefore an 
ordinance in force at, and before the passage of this act, assessing a license against all 
banks doing business within the corporation, is still in force, and the license so assessed 
must be paid. 

PPEAL from Tenth Judicial District, parish of Caddo. D. Creswell, 
Parish Judge. Aleck Boarman, City Attorney, for plaintiff and 
appellee. Land & Taylor, for defendant and appellant. 

TALIAFERRO, J. The defendant is appellant from a judgment 
against him for the sum of two hundred and fifty dollars, with legal 
interest upon the amount, from the first of January, 1870. The judg- 
ment wag fendered in default of defendant’s payment of a license 
assessed against bankers doing business within the city of Shreveport. 
The defendant contends that the city of Shreveport is divested of the 
right to impose the tax complained of by the act of the Legislature, 
No. 80, approved March 7, 1870. The ordinance of the city was passed 
December 30, 1869, imposing a tax of $250 on bankers. The act of the 
Legislature, approved March 7, 1870, can only have effect prospectively. 
It does not repeal or annul the city ordinance of thirtieth of Decem- 
ber, 1869, 

It is therefore ordered, adjudged and decreed, that the judgment ot 
the district court be affirmed, with costs. 

Rehearing refused. 








No. 174.—Grorce W. KittrripGe v. M. D. C. Cane et al. 


An agreement, in writing, acknowledging the ownership in lands does not dispense with the 
production of the primordial title in a suit to recover, On the question of land titles in 
this State, the settled doctrine appears to be that where an agreement in writing acknowl- 
edges ownership in lands, if the title of such ownership is set forth in the instrument, and 
the existence and loss of the primordial title is shown, then the claimant is entitled to 
recover on producing the acknowledgment. But if the instrument or acknowledgment 
does not contain the original primordial title, the claimant under it can not recover without 
producing the , rimordial title :eferred to in the act referring to it. 


PPEAL from the Tenth District Court, parish of Caddo. J. 
Pinckney Harris, (attorney at law), Special Judge, vice Levisee, 
recused. James W. Duncan and Land & Taylor, for plaintiff and 
appellant. Nutt & Leonard, for defendant and appellees. 
TaviaFerRo, J. The plaintiff sues for six-sevenths of one-third 
part of several tracts of land lying in the parishes of Caddo and 
Bossier, and for the same share and interest in various town lots in the 
city of Shreveport; The property of which he claims the six-seventh 
of one-third part he avers is owned and held in common by and 
between himself and the defendants, M. D. C. Cane, and her daughter, 
Mary Jane Cane, wife of H. McCormick. 
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This claim, it appears, was first set up by an opposition to an 
account filed by one of the defendants, as executrix of James H. 
Crane; but the opposition was abandoned and the plaintiff brought 
this action for a partition which, from a denial of his title by the 
defendants, assumes; in some respect, the form of a petitory action. 
He prays judgment for six-sevenths of the rents and profits of the 
property from the time of the death of Samuel Bennett, etc. 

The plaintiff shows that he is the owner of six-sevenths of the 
estate of Samuel Bennett, who died in 1853. He aims to show that 
the property he designates was owned to the extent of one-third 
part by Samucl Bennett. To this end he produces the following 
act: 

“PanisH OF BosstER--STATE OF LOUISIANA. 

“ Be it known, that we, the parties whose names are hereunder sub- 
scribed, have this day entered into, and make this act or agreement 
for the purpose of perpetuating facts herein set forth : 

“Tt is understood, and such is here declared to be the fact, by James. 
H. Cane, and Mary D. C. Cane, wife of James H., who appears for herself 
and as natural tutrix of her minor child, Mrs. 8. Bennett, herein 
authorized and assisted by her said husband, that all the lands pur- 
chased by said James H. Cane, in the State of Louisiana, including 
the plantation on which said Cane and wife now reside, and aiso the 
interest of said James H. Cane and wife in the town of Greenwood, 
together with the interest and tenements of James H. Cane and Mary 
D. C, Cane, his wife, in the town of Shreveport, belong one undivided 
third part to Samuel Bennett, Sr., and one undivided sixth part to 
William S. Bennett, the minor child aforesaid, whether purchased from 
the Government of the United States or from individuals—except the 
one-sixth part in the Shreveport property, which has been awarded to 
the minor child (heretofore). All which is according to an original 
agreement between parties. 

The remainder of said lands and interests in said towns belonging 
_to the said Cane and to the said Mary, his wife; and the said Samuel 
Bennett, Sr., declares the foregoing statement to be true. 

Done and signed in the parish of Bossier on this twentieth day of 
June, 1843, in the presence of John R. Cane and James Alston, 
witnesses of full age and legal domicile, who, with the parties afore- 
said, have also signed this instrument. 


(Signed) “James H. Cane, 
“ Joun R. CANE, “Mary D. C. Cane, 
‘*‘ James ALSTON.” ** SAMUEL BENNETT.” 


‘Beit known and understood, by the consent of the within subscrib- 
ing witnesses, it is mutually agreed that the plantation on which we 
vow live shall be kept together for the space or term of seven years 
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from this time. Given from under our hands this twentieth day of 
June, 1843, and before the same witnesses. 


(Signed) (Signed) 
“* JoHn R. CANE, * James H. Cane, 
‘¢ JAMES ALSTON.” “Mary D.C. Caner, 


“ SAMUEL BENNETT.” 

The defendants filed separate answers. M.D. C. Cane denies that 
the instrument presented by plaintiff confers avy title whatever. 
Admits that she signed the act, but denies that there was any legal 
consideration for the same; that she was induced to sign it by Samuel 
Bennett on his statement that J. H. Cane, her then husband, had con- 
sented to give him the interest set forth in the instrument, in order to 
hold and keep the same for the use and benefit of the respondent and 
her children. She alleges the nullity of the act, and that it was 
abandoned by her husband and said Bennett. 

The other defendant answers that she i$ ignorant as to whether the 
signatures to the act are genuine or not. She denies any considera- 
tion ever having been given ; and that Samuel Bennett ever had any 
legal right to the property claimed; that if any such agreement was 
ever made it was a mere donation inter vivos and in fraud of her 
rights and of those of her half-brother, W. S. Bennett, and is null on 
that account as well as for want of form. She pleads in reconvention 
against this demand a debt of $80,000 owing her, as alleged, by the 
succession of Samuel Bennett. 

There was judgment as of nonsuit in the lower court, and the plain- 
tiff has appealed. 

The issue between the parties will be determined simply by a solu- 
tion of the question, what is the character and import of the act upon 
which the plaintiff founds his claim? 

The act refers to ‘‘an original agreement between parties.” No 
original agreement is shown. The plaintiff contends that the act is 
simply an acknowledgment or recognition of.a title in Samuel Bennett 
to an interest in the lands in question; that it is not the source or 
origin of his title, but simply evidence of it ; that it is what it purports. 
to be, an act to perpetuate certain facts, and that the motives of the 
parties in signing it were to furnish Samuel Bennett with written 
evidence, which, up to that time, depended upon parol, and which 
evidence they were morally bound to furnish. The plaintiff relies on 
the case of Richardson v. Hyams, 1 An. 286, and the cases of Brown. 
v. Frantum, 6 La. 39, and 5 La. 73 to 77. 

The defendant holds the instrument to be, if anything, a recogni- 
tive or confirmative act of that character which does not dispense with 
the production of the primordial title. C.C.2251. ‘‘ Recognitive acts 
do not dispense with the exhibition of the primordial title unless its- 
tenor be there specially set forth.” 
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In the case of Richardson v. Hyams, the act signed by Winn was 
authenticated before a notary, who registered and recorded it in the 
parish of Carroll, where the lands spoken of were situated. The act 
was dated October 2, 1837, and was recorded thirteenth November, 
1838. The instrument recognized title and ownership in Friend 
jointly with himself, and contained a power of attorney to Friend to 
sell the land specified. Third parties had acquired rights under that 
state of things, and the court protected them against ‘ the imprudence 
of Winn in presenting Friend’s rights in a false aspect to the world.” 
This court in the case of Brooks v. Norris, 6 Rob. 181, to which our 
attention has been invited, said : ‘‘ According to Dumoulin and Pothier, 
as well as a formal article of the Civil Code of this State, recognitive 
acts do not dispense with the primordial title, unless its tenor be 
therein specially set forth.” These authors distinguish between 
recognitive acts or acknowledgments which are in the form the call 
ex certa scientia and those in forma communi. The former, said to be 
in forma speciali et dispositiva, are those in which the primordial title 
is set forth. They have this peculiarity, that they are equivalent to 
the original title in the event of its loss, and prove its existence against 
the person making it, and they dispense with the production of the 
primordial title. On the other hand, recognitive acts ‘‘in forma com- 
muni, are those in which the primordial title is not set forth. These 
acknowledgments,” says Pothier, “‘ serve only to confirm the primor- 
dial title and to interrupt prescription; but they confirm the original 
title only so far as it is true; they do not prove its existence, and they 
do not dispense with its production.” 

It is clear to our minds that the instrument presented in this case is 
an act of this latter kind, and can have no effect of itself as an act 
translative of property. We concur with the plaintiff himself in 
believing that it it neither a conveyance, an agreement to convey, a 
donation or an exchange; but we do not concur with him that it is 
evidence of title or the furnishing written evidence of a title, which 
had previously depended upon parol. It points to “an original 
agreement between the parties.” If that original agreement were in 
writing and purported to convey real estate, the production of that act 
was indispensable. It can not suffice, of itself, to establish title. The 
loctrine contended for would obviously lead to results utterly subver- 
sive of all the well settled rules of evidence relating to the proof 
of title to real estate. We think the plaintiff is not sustained in his 
position, and that he can not recover. 

Aside from the inefficiency of the instrument, its vitality or purpose, 
if it ever had any, seems long ago to have been destroyed by the 
partiesto it. The purpose of the act would seem to have been a desire 
to protect James H. Cane’s wife and children from the effect of intem- 
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perate habits he was addicted to, and to insure: the redemption of 
bank bills he had issued in course of business. 

It is in proof that Samuel Bennett never exercised any ownership 
or control over the property of James H. Cane during his lifetime ; 
and that after his decease, was'present at the taking of the inventory 
of J. H. Cane’s estate, and pointed out as property of his succession, 
the very property referred to in the instrument of twentieth June, 
1843, and signed the inventory. ©. C. 2251; 6 Rob. 181, and authori- 
ties there cited; 6 La. 39. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs. 

Rehearing refused. 








No. 124.—Granam & ANDERSON v. Joun HenpDRIickKs, Sr. 


The purchase of a lot of cotton by a railroad company, chartered and domiciliated in the State 
of Mississippi, from a party domiciliated and residing in Louisiana, is not affected by the 
prohibitions contained in the act of the Legislature of 1855, a clause of which is as follows: 

‘ “No corporation shall engage in mercantile or agricultural business, nor in commission, 
brokerage, stock jobbing. exchange, or banking business of any kind.” The clause in the 
act cited, only refers to the buying and selling of articles of merchandise as an employment, 
and implies operations, conducted with a view of realizing the profits which come from 
skilful purchase, barter, speculation and sale. ' 

PPEAL from the Distriet Court, parish of Caddo. Levisce, J. 

A T. T. & A. D. Land, for plaintiffs and appellants. Looney & Wells, 

for defendant and appellee. 

Howe, J. The plaintiffs alleged that on the twentieth day of 
December, 1862, the défendant sold sixty bales of cotton to the com- 
mercial firm of Simpson & Calhoun; that on the twenty-third of 
February, 1863, the said firm sold and transferred the said cotton to 
the Southern Railroad Company, a corporation duly chartered under 
the laws of the State of Mississippi, and that on the seventh of April, 
1865, the Southern Railroad Company sold the cotton to the plaintiffs. 
They alleged that the defendant refused to deliver the cotton, and they 
prayed for a judgment for the same, or its value. 

The defendant filed an answer to the merits, and thereafter a per- 
emptory exception, averring, ‘‘ that the Southern Railroad Company, a 
corporation represented by plaintiffs, are forbidden by a prohibitory 
law of the State of Louisiana from buying or selling, or carrying on 
business as holders, speculators or merchants, and without power or 
authority to make or maintain the contract sued on,” and therefore 
prayed that this action be dismissed. The court sustained the excep- 
tion, and dismissed the suit, and the plaintiffs have appealed. 

We are of opinion that the judgment was erroneous. The prohibi- 
tion referred to is contained in a clause of the act of 1855, relative to 
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the organization of corporations for works of public improvement, and 
for other purposes. R. S., 1870, , and is in these words: 

‘“‘ No corporation shall engage in mercantile or agricultural business, 
nor in commission, brokerage, stock jobbing, exchange or banking 
business of any kind.” 

It is quite likely that this prohibition applies only to corporations 
organized under the sections of which it is a clause or proviso, for 
otherwise it might have been interpreted so as to stop the operations 
of every incorporated bank then in existence in the State. It is highly 
probable that it does not apply to a corporation created by and under 
the laws of Mississippi. C. C. 9. But aside from these objections to 
the views of the defendant, we think it clear that the prohibition does 
not extend to the case ef a purchase of cotton as shown by the record 
before us. The phrase, ‘‘ mercantile business,” has a definite meaning. 
It refers to the buying and selling of articles of merchandise as an 
employment. It implies operations conducted with a view of -realizing 
the profits which come from skillful purchase, barter, speculation and 
sale. The purchase shown in this case is not of this character, and is 
not liable to the objections which scem to have been in the mind of the 
Legislature when it forbade a corporation to engage in the hazards of 
‘*mercantile business.” 

It is ordered that the judgment appealed from be avoided and 
reversed, aud the cause remanded to be proceeded with according to 
law 











No. 138.—Jonas Ropison v. JoserH HOWELL. 


The affidavit of the plaintiff’ in a motion for a new trial, in an action of boundary, sets forth 
that, after judgment was rendered, material evidence was discovered, which he could not 
obtain before, although due diligence was used, viz: That he can prove by R. W. Derve, 
surveyor of the city of Shreveport, that he has carefully surveyed and examined the lines 
affecting the rights of parties, and that he is satisfied Hall, the surveyor, never ran the 
line E. D., and if permitted to testify he will show that Hall could not have run the line in 
accordance with his order. Held—That the affidavit, setting forth these facts, brought the 
plaintiff strictly within the articles of the Code of Practice, which provide for such relief, 
and that a new trial should have been granted. C. P. 560, 561; 2 An. 225. 


PPEAL from the District Court, parish of Caddo. Levisee, J 
A Nutt & Leonard, for plaintiff and appellant. Looney & Wells, for 
defendant and appellee. 

LupeELineG, C.J. This is an action to fix the boundary between two 
lots of ground. owned by the parties to this suit. There was a judg- 
ment in favor of the defendant, and the plaintiff asked for a new 
trial, on the ground, among others, of newly discovered evidence. In 
support of this motion, the plaintiff made an affidavit, setting forth 
the facts, ‘that; since the trial, he has discovered evidence important 
to the case, which he could not, with due diligence, have obtained on 
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the trial, in that he has discovered that he can prove by W. R. Derve, 
surveyor of the city of Shreveport, that he has carefully surveyed and 
examined the lines dividing the blocks feom the ten-acre lots, particu- 
larly those affecting the rights of parties to this suit, and that he is 
satisfied that Hall never ran the line ed, and that, if permitted to 
certify, he will prove that Hall could not have run the line in accord- 
ance with his order, and that there is no good reason to believe that 
he ever did run it.” 

We think the judge erred in refusing the new trial. The affidavit 
in support of the application brings the plaintiff within the articles of 
the Code of Practice which provides for such relief. C. P. 560, 561. 
2 An. 225, Stone v. Rose. 

It is therefore ordered that the judgment be set aside, and that the 
case be remanded for a new trial. It is further ordered that the 
appellee pay the costs of this appeal. 


—_——— 








No. 117.—A. & J Trounstern v. M. Rosennam—Greee & Martin, 
Defendants in Third Oppos tion 


An attachment may be levied on goods stored in a warehouse, without making the warehouse 
keeper a party by garnishment process. And the attaching creditor has his licn on the 
property from the date of seizure, under the writ. 


PPEAL from Tenth District Court, parish of Caddo. Levisee, J. 
Looney & Wells, for plaintiffs and appellees. A. W. O. Hicks, fur 
Third Opponents, appellants. ; 
LupELING, C. J. Two writs of attachment were issued against the 
property of M. Rosenham ; one at the suit of A. & J. Trounstein, by 
the district court, and the other at the suit of Gregg & Martin, by the 
parish court. ‘These writs were executed by different deputies of the 
sheriff, on the same day. Gregg & Martin having obtained judgment 
in the parish court, were proceeding, under their judgment, to sell the 
property attached, when A. & J. Trounstcin filed a third opposition, 
claiming to be paid by preference out of the proceeds of the sale of 
the property, by virtue of their privilege, resulting from their prior 
attachment. The attachment in the case of A. & J. Trounstein seems 
to have been first levied. Gregg & Martin contend that the property, 
being in the warehouse of third persons, could not be attached, except 
by process of garnishment. We can not assent to this proposit on. 
Article 237 declares: ‘‘ An attachment in the hands of third persons 
is a mandate which a creditor obtains from a competent judge, or from 
the clerk of his court, commanding the seizure of any property, credit 
or right belonging to his debtor, in whatever hands they may be found, 
to satisfy the demands which he intends to bring.” 
The process of garnishment is an additional means given the creditor 
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to attach the property, rights or credits of his debtor. In the case at. 
bar, the warehouseman told the creditor that the boxes (subsequently 
attached) were in his warehouse, and that his clerk would point them 
out to the officer. What reason could there be, in such a case, tor a 
garnishment, by serving interrogatories on the warehouseman? The 
law does not require a vain thing. The seizure of the property in the 
hands of the warehouseman, and the appointment of his clerk the 
keeper of the property, was sufficient, and gave the attaching creditor 
a privilege on the property seized. 6 An. 551. 

It is therefore ordered and adjudged that the judgment of the district 
court be affirmed, with costs of appeal. 

Rehearing refused. 








No. 148.—City or SHREVEPORT v. FRANK C. WALPOLE. 


No deed or act of conveyance is necessary to dedicate land or rights in immovable property to: 
the public. Nor is any particular form necessary to the dedication of land to the public 
use, All that is required is the assent of the owner of the land, and the fact that it is being 
used for the purposes intended. 18 An .560; 21 An. 244. 

A third party, occupying lands that have been dedicated to the public use, is without the 
capacity to acquire title thereto, because such lands are, from the moment of the dediza- 
tion, out of commerce and are not subject to individual or private ownership. 21 An. 244. 


PPEAL from the Tenth Judicial District, parish of Caddo. Levisee, J. 
T. T. Land and J. W. Jones, for plaintiff and appellee. Looney, 
Wells & Duncan, for defendant and appellant. 

TALIAFERRO, J. The plaintiff alleges that the defendant is in the 
wrongful and illegal possession of a portion of the ‘“‘open space” 
belonging to the corporation of Shreveport for public uses. The: 
plaintiff designates the portion of the “ open space” alleged to be in 
the illegal possession of the defendant, as block No. 70, according to 
Gooch’s survey and map of the open space, and which, they aver, lies 
between Commerce street and the river. They aver that defendant 
has been in illegal possession of the premises specified since the 
fifteenth of October, 1864, and that the ground and buildings thereon, 
so illegally held by defendant, are worth one thousand dollars per 
annum. They pray that defendant be ejected from block No. 70; that: 
the same be decreed to belong to the city of Shreveport, for public 
uses, and that defendant be decreed to pay the plaintiff at the rate of 
one thousand dollars per annum from the fifteenth of October, 1864, 
with five per cent. interest per annum thereon from judicial demand, 
and all costs, etc. 

In an amended petition, the plaintiff aveys that the city of Shreve- 
port has held peaceable possession of all, or of the greater part of the 
ground embraced within the “open space” since the twentieth of 
March, 1839, when the city was incorporated. 
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The defendant answered by general denial. In a supplemental 
answer, he avers that the improvements placed by him on the place 
the plaintiff seeks to dispossess him of, are worth five thousand 
dollars, and prays, in case of eviction, that he have judgment against 
the plaintiff for that sum, as the value of his improvements. 

The judgment of the lower court was in favor of the plaintiff, 
decreeing the ground in controversy to be delivered to the plaintiff, to 
be used for public purposes; that the defendant vacate the ground and 
premises claimed by plaintiff, and surrender the same within three 
months, and, in default thereof, that a writ of possession issue accord- 
ing tolaw. From this judgment the defendant appeals. 

The ground upon which the defendant seems principally to rest his 
defence is, that the property now pretended to be dedicated to public 
use, not being ultra commercium, the plaintiff must establish title in 
writing, and refers to article 449 of the Civil Code. He contends that 
the block No. 70, or the ground in controversy, comes within the 
definition of common property, which, though it belongs to the corpo- 
ration, is not for the common use of all the inhabitants of the place, 
but may be employed for their advantage by the administrators of its 
revenues. He avers that the corporate authorities of Shreveport 
have treated the property in question as having that character, by 
leasing it, and assessing taxes against persons occupying it. He pro- 
duces notices to pay taxes to the corporation, and tax receipts for taxes 
paid to it. He shows an ordinance of the corporation for the laying 
off the “‘open space” into lots, and for the sale of them. He produces 
witnesses to prove that the locus in quo had never been used by the 
city for public purposes. 

The plaintiff asserts its title to the property for public uses as being 
established by dedication made by the original proprietors of the land 
upon which the city of Shreveport stands, and who laid out and 
established the then town of Shreveport. A title so derived is not 
required to be proved by deed, but may be shown by any species of 
legitimate evidence. The defendant shows no title in himself, and 
simply denies that the plaintiff has any. He asserts that the city 
never accepted block No. 70 as dedicated to public uses, and that it 
never had any sort of possession of the same; that the city never used 
it, and that it was never susceptible of being converted to public uses. 

The plaintiff shows that a tract of land, of six hundred and forty 
acres, was reserved to Larkin Edwards out of the lands ceded by the 
Caddo tribe of Indians to the United States, by treaty entered into in 
the year 1835; that this tract of land was sold by Edwards to the 
Shreveport Company, which was incorporated on the seventh of Feb- 
ruary, 1837; that the company, about that period, laid off the town of 
Shreveport, at Bennett & Cane’s Bluff, on the south side of Red River, 
upon the location made there of the grant to Larkin Edwards; that 
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the town was incorporated by act of the Legislature, passed in 1839. 
The plaintiff shows an authenticated copy of the original map or plan 
of the town of Shreveport, by which it is seen that the scope of ground 
within the limits of the town, known or called “The Open Space,” 
lying between Commerce street and the river, was not run off or sub- 
divided into squares and lots as the other portions of ground within 
the limits of the town were laid off. A map or plat subsequently made 
from a survey of the ‘‘open space” by Gooch, in 1252, is in evidence, 
and this plan shows that the block No. 70, the ground in controversy, 
is within the open space. 

It is shown that the original proprietors of the property upon which 
the town was laid off never claimed or exercised ownership over the 
vacant ground. It is shown that the corporation of the city took pos- 
session and control of the open space at an early day as public property; 
the precise time is not fixed, but an ordinance passed fourteenth 
November, 1848, is introduced, which shgws that the city was then in 
possession of it, and had buildings and tenanés upon it. This was 
posterior, by near five years, to an act of partition of the unsold 
squares and lots among the original proprietors. The partition then 
made, and now in evidence in this case, proves much in support of the 
plaintiff’s right. It was a judicial partition, made with much formali.y 
and exactness. It was preceded by an inventory of all the unsold 
squares and lots. Neither the inventory nor the partition embrace the 
open space. No account was taken of it in this final settlement and 
division of the common property between the former owners and 
founders of Shreveport. 

It is difficult to believe that this large area of land, extending a 
mile in length, and of sufficient width between Commerce street and 
the margin of the Red river to serve the purposes of commerce and of 
public grounds, had it been private property, or considered to belong 
to the parties to the partition, would have been overlooked entirely by 
them on that oecasion, when so much care was observed to ascertain 
and bring into the division all the town property to which they asserted 
ownership. The inference is not easily to be avoided, that the open 
or vacant space within the town limits, then and now shown by the 
maps, was intended by the founders of Shreveport to be a dedication for 
public uses, made on a large and liberal scale, commensurate with their 
views of the future importance and large commerce of their newly 
established town. 

The plaintiff introduced as a witness a citizen of Shreveport, a man 
advanced in life, who first came to the place in the year 1837, and who 
has been a practitioner of medicine there ever since. This witness 
knew personally all.the original proprietors, and some of them inti- 
mately. He had conversations with nearly all of them—heard them 
say that this open space between blocks sixty-four and sixty-five, 
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according to the map in evidence (and which embraces all the ‘open 
space”), had been dedicated to public uses. These declarations were 
made to parties proposing to buy property on Commerce street. But 
never heard them make similar declarations in regard to any lots above 
Texas street. 

Our predecessors had occasion to examine this question of dedication 
by the Shreveport Company of the ground lying in front of that city, 
in the case of Paulina Pickett et al. v. Wm. Brown et al., decided at 
Natchitoches, in August, 1866. 18 An. 560. This was a suit by the 
plaintiff to recover from the city of Shreveport three lots within the 
““open space” referred to. The record of that suit, and the decree 
rendered in it, are in evidence in the present case. The court there 
decided that the open space was a dedication for public uses to the city 
of Shreveport, and gave judgment accordingly. We will remark that, 
in thé case now before us, the proof of the intention of the original 
proprietors to dedicate the scope of ground in question to the corpora- 
tion for public uses, is even more full and complete than in the former. 
It was said, in the case of Pickett et al. v. Brown et al., just referred 
to, “that the dedication of property for public uses may be inferred 
from facts and circumstances which leave no reasonable doubt upon 
the mind of the intention of the owner to make such a disposition, we 
think there can be no question.” 

The case of the City of Cincinnati v. The Lessee of White, 6 Peters’ 
Reports Decisions Supreme Court of the United States, followed by 
various decisions of this court, is referred to. The doctrine is there 
also laid down (6 Peters) that ‘‘ there is no particular form necessary 
to a dedication of land to public use. All that is required is the assent 
of the owner of the land, and the fact of its being used for the purposes 
intended.” See also 3 An. 282, and 7 An. 223 and 498, and cases there 
cited. 

The objection of the defendant that no acceptance of the dedication 
is shown, and that it is incumbent upon the plaintiff to show such 
acceptance, is without weight. It is well settled, by repeated decisions, 
that a formal acceptance is not necessary. If any were required, the 
facts abundantly show an acceptance in the present instance. Sce, 
also, on this point, the leading case in 6 Peters, above referred to. 

The dedicated property, being held as a public trust, and for public 
uses, is inalienable by the corporation. It is of that class of property 
defined in the first clause of article 449 of the Civil Code as “common 
property, to the use of which all the inhabitants of a city or other 
place, and even strangers, are entitled in common, such as the streets, 
the public walks, the quays.” 

The defendant could acquire no titie to tne property ne sets up ciaim 
to. His payment of taxes can confer no title. Besides, he appears to 
be a mere naked possessor, without title. From all the circumstances 
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shown relating to his occupancy of the locus in quo, it seems he must 
have known that the title to the property was in the city, and he can 
hardly be considered a possessor in good faith. 

We think the case fully made out on the part of the plaintiff; and it 
is therefore ordered, adjudged and decreed that the judgment of the 
district court be affirmed, with costs. 








No. 119.—New York Bei_tTinG AND PACKING ComMPAny v. T. W. JonEs. 


The payment of a promissory note to a receiver of the so called Confederate States, under 
compulsion, during the late war, in an unlawful currency, does not interrupt prescription, 
and the act‘on to recover on the note is therefore barred by five years. 

PPEAL from the Tenth District Court, parish of Caddo. James 

W. Duncan, (attorney at law), Special Judge, vice Levisee, J., 

recused. Duncan & Moncure, for plaintiff and appellee. J. W. Jones, 
for defendant and appellant. 

Wyry, J. Apromissory note made by the defendant and belonging 
to the plaintiffs was seized by the Confederate States Receiver, at 
Shreveport, in 1862, and collected in Confederate money from the 
defendant, to whom the note was delivered. 

The plaintiffs have instituted this suit to recover the amount of it, 
contending that the said collection by the Confederate States Receiver 
didgot extinguish their claim. 

The main defense is the prescription of five years. 

The court gave judgment for the plaintiffs and the defendant has 
appealed. 

More than five years has clapsed from the maturity of the note to 
the institution of this suit. 

But plaintiffs contend that prescription was interrupted by the pay- 
ment in Confederate money to Kline, the Confederate Receiver, and 
that this payment to Kline made him a negotiorum gestor and inter- 
rupted prescription without extinguishing the debt. 

On the other hand the defendant contends that the note was either 
paid or it was not paid. If paid, the plaintiffs have no case. - If not 
paid plaintiffs can not say that the payment to Kline, in Confederate 
money, interrupted prescription. They can not repudiate that pay- 
ment for one purpose and use it for another. We are inclined to the 
opinion that the note is prescribed. The record does not show that 
an express acknowledgment of the debt was made by the defendant 
before prescription had accrued. A payment is a tacit acknowledg- 
ment of the debt, if voluntarily made. If the testimony of the 
defendant be true, and it has not been discredited, he did not make 
the payment voluntarily to the Receiver of the Confederate States. 
But the fact that he gave unlawful and worthless paper to take up his 
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own, is not a tacit acknowledgment of his obligation to pay it in 
lawful money. He may have preferred giving the Confederate money 
to the annoyance of a litigation on a claim to which he had a valid 
defense. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is ordered that there be judgment for the defendant, plaintiffs 
paying all costs. 








No. 130.—Moutor & DuMEsTRE v. M. RoSENGARDEN. 


An attachment taken out under the act of 1868, entitled “An Act to provide additional grounds 
for attachment,” will be dissolved on motion, if the facts shown on the trial fail to establish 
the allegations of the petition. 


PPEAL from Tenth District Court, parish of Caddo. Levisee, J. 
Aleck Boarman, for plaintiffs and appellants. Egan, Williamson 
& Wise, for defendants and appellees. 

This case was tried by a jury, in the court below. 

Wy ty, J. This is a suit on an account for merchandise, which, 
plaintiffs a:lege, is due them by the defendant. 

It was accompanied with an attachment granted under the act of 
1868, an act providing additional grounds for attachment. This 
attachment was dissolved on the trial of a motion filed for that purpose. 
The plaintiffs then amended their petition, alleging that the defénd- 
ant ‘has assigned, or is about to assign or dispose of his property, 
rights and credits, or some of them, with intent to defraud his creditors, 
or give some unfair advantage or preference to some of them. That 
defendant has converted his property, or is about to convert the same, 
into money or evidences of debt, with intent to place it beyond the 
reach of his creditors. Plaintiffs make these allegations for the reason 
that defendant has said and boasted that plaintiffs could do nothing to 
him, and he would fix his things so they (meaning the plaintiffs) could 
never recover anything, or their claim, and that a judgment against 
him would be worth nothing; and for the further reason that defend- 
ant, instead of making an effort to pay his just debt, is daily 
squandering his means in unlawful pursuits, and for other reasons 
that will appear more fully on the trial of this cause.” On making 
oaths to these averments, and giving bond, he again obtained from the 
judge a writ of attachment, under which the property of the defendant 
was seized. This attachment was also dissolved on the trial of a 
motion to that effect. At the trial on the merits, the plaintiffs recov- 
ered judgment for the amount claimed, and then appealed, both from 
that judgment and the judgment dissolving their injunction. 

As tothe judgment on the merits, the defendant and appellee does 
not complain, and certainly the plaintiffs and appellants ought not to - 
be dissatisfied with a judgment giving them all they asked for. 


- 
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As to the judgment dissolving the second attachment, we think there 
was no error. 

An examination of the evidence at the trial of the rule to dissolve 
this attachment satisfies us that the plaintiffs were not entitled to the 
writ ; that there was no disposition of property, or intended disposi- 
tion, on the part of the defendant, with the view of defrauding his 
creditors. On the contrary, it. appears that he had just rented 
another shop, and was extending his business. In his case the state 
of facts did not exist, contemplated by the act of 1868, under which 
the plaintiffs proceeded. 

It is therefore ordered that the judgments appealed from be affirmed, 
and that plaintiffs pay costs of this appeal. 


No. 144.—J. R. J. DANIEts v. E. K. Hatt. - 


Two parties, Brooks and Norris, owned tracts of land adjoining, both included in the Caddo 
cession to the United States. Norris sold his tract to Hall. Brooks brought suit against 
Hall for a settlement of boundary. A piat of survey was made under an order of court 
rendered on the consent of parties, describing the metes and bounds of Hall’s tract of 
land, and describing and marking other tracts contiguous thereto, and included in the same 
grant. Daniels afterwards purchased sixty-one acres of land from Brooks, included in the 
same grant, and brings this suit against Hali for the same, who, he alleges, claims it as 
owner. The plat of survey, and the evidence in the record, shows that this sixty-one 
‘acres lies outside of the six hundred and forty acres purchased by Hall from Norris. 
Held—That the order of survey, rendcred on consent of the parties, although not made in 
strict accordance with law, must be taken as a finality, and therefore the plaintiff must 
recover the land sued for, with rents and revenues. 

PPEAL from the Tenth Judicial District, parish of Caddo. C. C. 

Henderson, (attorney at law), Special Judge, vice Levisee, J., 

recused. Nutt & Leonard, for plaintiff and appellee. George William- 
son, for defendant and appellant. 

TALIAFERRO, J. This suit seems to have been instituted in the year 
1860 or 1861. The record is confused and incomplete. Some of its 
deficiencies are gotten over by admissions of counsel. The facts, as 
well as we are able to understand them, are, that Brooks owning a 
large body of land, embraced by the reservation in favor of the 
Grappe’s in the Caddo cession of land to the United States. Norris 
had made a settlement upon this reservation, or near it, and claimed, 
by virtue of his title, six hundred and forty acres. Brooks disputing 
Norris’s title, brought suit against him. Judgment was rendered in 
favor of Norris, who sold to Hall, the present defendant. In 1853, 
Brooks brought suit against Hall for settlement of boundary. An 
order of survey was rendered by the court on the twenty-ninth of 
December, 1853, and the survey, for aught that appears to the 
contrary, was made soon after by Watts, a surveyor, who returned a 
plat of survey. On this plat is marked a tract of six hundred and 
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forty acres, and adjoining it a tract of sixty-one acres, the land sued 
for in this case, as we suppose. The order under which this survey 
was made appears to have been rendered with some formality, upon 
the consent of parties, and is claimed to be a judgment between them. 
The order directs the manner in which the survey should be made, - 
designating specially the direction and length of the lines to be run by 
references to plats to be furnished the surveyor, and to metes and 
bounds of other tracts. The present plaintiff, Daniels, who owns the 
land formerly Brooks’, complains that Hall is in possession, illegally, 
of sixty-one acres of land. He prays to be decreed the owner of the 
sixty-one acres, and to be put into possession of the same as successor 
by purchase from said Brooks, according to the tenor and effect of 
“said judgment,” fixing the boundaries between Brooks and Hall; and 
he prays judgment for fifteen hundred dollars, rents and profits of 
said land so illegally withheld, etc. 

The answer is a general denial. The judge below considered that 
the survey made under the consent order, although not made in 
strict accordance with law, should be taken asa finality by consent 
between the parties, and he accordingly rendered judgment, decreeing 
the plaintiff owner of the land sued for, and that writs of possession 
issue; that plaintiff recover from the defendant one hundred dollars 
per month rent from first of January, 1866, until possession shall be 
given to the plaintiff. 

The defendant appealed. 

We conclude that the judgment should remain undisturbed. It 
appears to us, from the plat copied into the record, that the sixty-one 
acres of land contended for, lie outside of the tract of six hundred and 
forty acres owned by defendant, and make part of the plaintiff’s lands. 
One of the witnesses says: “If Watts’ survey is correct, then the greater 
part, if not the whole, of the land in controversy, lies outside of lat- 
eral lines running perpendicularly to the front lines, and embracing 
six hundred and forty acres.” He says, further, that: ‘“‘ The lands 
adjacent and surrounding the Hall plantation are a part of the Grappe 
reservation.”” Another witness testifies that he was on Hall’s planta- 
tion when the survey was made, and talked with him about the survey. 
Witness says Hall knew very well that the land in controversy was 
outside his boundaries, as fixed by Watts, the surveyor. Hall admitted 
that Watts told him he was making the survey under an order of the 
court, and according to law, as he understood it. Hall stated he 
would have nothing to do with the survey; that he had a right to have 
his claim located in a different manner than that in which Watts 
locat.d it. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be aflirmed, with costs. 
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The legal representatives of the defendant having adopted the allegations in the answer filed 
by the deceased, will not be permitted afterwards to file an amended answer contradicting 
the allegations in the first answer. Nor will the amendment be permitted if not made 
within the time allowed by the rules of the court. Case v. Watson, ante p. 350. 

An obligation given for a part of the purchase price of land is not invalid because the value of 
Confederate nutes was taken as the standard by which the value of the land was measured. 


PPEAL from the District Court, parish of Caddo. J. C. Moncure, 

(attorney at law), Special Judge, vice Levisee, J., recused. Nutt 

& Leonard, for plaintiff and appellee. Egan, Williamson & Wise and 
Land & Taylor, for defendant and appellant. 

Howe, J. This action was instituted upon the following obliga- 
tion : 

‘Received, Shreveport, Louisiana, February 24, 1864, of Robert C. 
Cummings, fourteen thousand dollars, in full payment of one hundred 
bales of cotton, weighing four hundred and fifty pounds, each. R. C. 
Cummings takes fire and war risks and furnishes bagging and rope to 
bale same. E. C. Hart is to gin and bale said cotton and all other 
risks, except as stated above. 

(Signed) E. C. HART. 

Indorsed: R, C. CumM1nGs. 

The plaintiff as transferree of Cummings, claimed one hundred bales 
of cotton or their value. The defendant answered that the considera- 
tion of the obligation was illegal and void, being Confederate notes. 
He averred that at the date of the obligation it was well known to 
Cummings that the defendant had no cotton, but would have to raise 
it; that he was prevented from raising it by war, and this was a war 
risk assumed by Cummings. He denied the ownership by plaintiff of 
the obligation. 

Pending the action both parties died, and it was carried on in the 
names of their respective representatives. 

We find two bills of exceptions to the refusal of the judge a quo to 
permit the representatives of the defendant to amend their answer 
after the cause had been fixed for trial. We see no error in the ruling. 
The amendments proposed were too late by the rule of the court, and 
were contradictory of the allegations of the answer filed by deceased, 
and which the administrators had at first adopted. See Case v. Wat- 
son, lately decided, 22 An. 350. 

We gather from the evidence as a whole, that in 1864, Cummings 
and Mrs. Paulina Pickett sold to Hart a valuable tract of land near 
Shreveport, for the price of seventy-five thousand dollars, which sum, 
is said by the act of sale, to have been paid in cash. It appears, 
however, that, as matter of fact, but sixty-one thousand dollars were 
paid, and this in Confederate notes. For the balance of the price of 
the land, fourteen thousand dollars, the obligation in suit was given. 
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Confederate notes were undoubtedly the standard of value, but they 
were not the consideration of the obligation. The consideration was 
land. 

The defendants, appellants, rely in part, upon the case of Fournet 
v. Beer, 21 An. 658, in which this court said that the payment of a 
portion of the price of alot of sugar in Confederate notes, where the 
price was evidently regulated by the value of that paper as a basis, 
raised a strong presumption that the whole price was to be paid in 
the same currency. We may remark that the case cited was published 
in error, a rehearing having been granted at the close of the Opelou- 
sas term of 1869, and the decree not being yet final. But, conceding 
the correctness of the legal propositions enunciated in that decision, 
yet the facts of the case were different from those now before us. In 
Fournet v. Beer, there was an agreement to pay money for sugar, and 
it was held that the agreement was to pay ‘‘ Confederate money.” 
Here the agreement, as explained by the testimony, is to give cotton 
for land, and where cotton is to be given for land it can make no legal 
difference by what standard the respective value of the objects of sale 
is fixed. They would bear the same mathematical proportion to each 
other in any case. 

The other defenses set up are not established ; and it is shown that 
the plaintiff acquired the obligation for value. We find no error 
therefore in the judgment which was in favor of the plaintiff. 

Judgment affirmed. 








No. 135.—H. 8. Dawson v. Morton & WILLIAMSON. 


In an attachment suit there is but one party, the defendant, whose property has been attached, 
who has the right to give a release bond. Thereforea bond given by the intervenor to 
have the property released, not being given in pursuance of any law authorizing it, is not 
a judicial bond, and the sureties thereon are only bound according to the terms and con- 
ditions of the bond, 
PPEAL from the Tenth District Court, parish of Caddo. S. L. 

A Taylor, (attorney at law), Special Judge, vice Levisee, J., re- 

cused. Jones & Harris, for plaintiff and appellee. Egan, Williamson 

G& Wise and Nutt & Leonard, for defendants and appellants. 

Wryty, J. The plaintiff, alleging that the defendants were indebted 
to him the amount of a note he held, attached, as their property, the 
steamboat Fannie Thornton. 

J. Hi. McDonald, as the agent of Northrop & Co. of Memphis, Ten- 
nessee, intervened, alleging that said firm was the true owner of the 
boat, and obtained the release thereof on bond. At the trial there 
was judgment against the defendants recognizing the preference 
resulting from the attachment; the intervention was not passed on. 








SUPREME COURT OF LOUISIANA, 


Dawson v. Morton & Williamson. 








It was probably abandoned. After the return of nulla bona on the 
fieri facias issued against the defendants, the plaintiff began this pro- 
ceeding, by rule, against the sureties on the bond of the intervenor 
given for the release of the boat. 

In bar of this proceeding, the sureties on the bond of the intervenor 
made the following exception, viz: ‘‘ The defendants, Walsh and Wil- 
liamson, defendants in rule of plaintiff, further answering, and per- 
emptorily excepting, move the court to dismiss the said rule on the 
ground the law does not allow such summary proceedings in a case 
like this, where no judgment has been rendered against their princi- 
pal, and he has not been put in default by any proceedings against or 
notice to him. They therefore pray that said rule may be dismissed 
at plaintiffs’ costs.” 

The question is, what is the character of the bond given by the 
intervenor in this case? Isit a judicial bond or is it simply a con- 
ventional bond? 

If it is a conventional bond, the obligation resulting solely from the 
terms of the convention, the plaintiff can not recover in this case, 
because the sureties only bound themselves in the bond to satisfy such 
judgment “to the value of the property attached,” as may be ren- 
dered against their principal, and no judgment has yet been rendered 
against him. 

If it be a judicial bond, the question is, under what statute was it 
given? We know of none. Without a law authorizing the release of 
property under attachment, on the bond of an intervenor, it can not 
fairly be said that such a bond isa judicial bond, which must be con- 
strued with reference to the law in pursuance of which it was given. 

A judicial bond is easily distinguished from a purely conventional 
bond; in the latter, the parties signing it are only bound as they 
agreed to bind themselves in the instrument; in the former, it is 
presumed that the parties signing the bond intended to bind them- 
selves as the statute under which it was given provides they shall be 
bound. In Soldini v. Hyams, 15 An. 551, where no amount was men- 
tioned in an administrator’s bond, the court held that it being a 
judicial bond, must be construed with reference to the law authorizing 
it; and as article 1041 Civil Code fixes the amount of the bond at one- 
fourth beyond the estimated value of the property comprised in the 
inventory, the law “implies that the sureties, by signing the bond, 
intended to bind themselves accordingly.” 


If no law exists authorizing the bond in this case, how can we say 
that the sureties before us intended to bind themselves otherwise than 
they agreed to be bound in the instrument which they signed. It would 
be absurd to say that they signed it in reference to a law not in exist- 
cnce. How isthe rule to be applied in this court, that the effect of 
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judicial. bonds must be tested by the law directing them to be taken? 
See authorities collated in Hennen’s Digest, 1023, No. 6. 

But itis urged that the right of the intervenor to bond comes under 
an equitable construction of article 259 Code of Practice, which gives 
the defendant in attachment the right to have it set aside on giving the 
bond required by that article, and the decision in Emanuel v. Mann, 
Beers & Bogart, intervenors, 15 An. 53, is relied on to sustain the 
position. 

In determining the character of the bond we think there is no room 
for this equitable construction. If it is a judicial bond, it must be 
authorized by a statute, and we do not think article 259 Code of Prac- 
tice means anything more than it says. It contains no ambiguity, and 
the authority to bond, given in precise terms, to the defendant, can 
not be extended to others. It can not fairly be said that the sureties 
of the intervenor in this case signed in reference to article 259 Code of 
Practice, which only authorizes the defendant in attachment to bond. 
We therefore conclude that the bond before us is not a judicial bond, 
and that sureties can not be held liable in this proceeding, there being 
no judgment against their principal, the intervenor, for whom they 
agreed to be responsible to the value of the property attached. 

In Duperier v. Flanders, 20 An. 29, where the question was, whether 
the law authorized an intervenor to bond property sequestered, this 
court held that there were but two parties who are entitled to give a 
release bond, ‘‘ First, the defendant ; and, secondly, the plaintiff, after 
ten days; this law can not be extended to the intervenor at any time. 
In case both the defendant and plaintiff neglect to give bond, the 
property must remain in the possession of the sheriff.” 

In principle the case is identical with the one before us. If the law 
authorizing certain parties to bond in sequestrations “can not be 
extended to the intervenor at any time,” should a statute authorizing 
only the defendants to bond in attachments, be extended to the inter- 
venor in this case. 

Our conclusion is that the peremptory exception was well taken. 

It is therefore ordered that the judgment appealed from be avoided 
and annulled, and that this proceeding be dismissed at plaintiff’s costs 
in both courts. 





No. 85.—B. C. Frazier v. N. J. SANDLIN, District Attorney, et ai. 


The act of the Legisiature, approved March 16, 1870, entitled ‘“‘Act Act to regulate public educa. 
tion,”’ etc., repealed all former laws on that subject, therefore the School Dircctors, ap. 
pointed prior to its passage, are functi officiis, and can not stand in judgment in a suit to 
annul a sale of school lands, and cancel the obligations given for the price. 


PPEAL from the Eleventh District Court, parish of Claiborne. 

Egan, J. John S. Young, for plaintiff and appellee. N. J. Sand- 
lin, District Attorney. J. D. Watkins, for James Graham, Auditor, 
appellant. 
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Lupetine, C. J. The plaintiff instituted this suit in May, 1870, 
under the provisions of the act of thirteen March, 1866, to annul a 
sale of school lands made to him in October, 1859, and to cancel his 
notes, amounting to $1584, with eight per cent. interest, given for the 
price of said school lands. 

The District Attorney, representing the State, filed an exception, 
alleging among other matters ot defense, that the office of school 
directors, as it existed when the act of 1866 was adopted, under which 
plaintiff claims to act, is abolished by the act of sixteenth March, 1870, 
and that said school directors can not be made parties, etc. 

The act No. 6, of the extra session of the General Assembly of 1870, 
went into effect on the sixteenth March, 1870. The act of 1870 creates 
a Board of School Directors, who shall have power to appoint, for each 
ward school district in their respective parishes, a board of three Dis- 
trict School Directors, ete. And the act of 1870 repeals the former 
laws of this State in conflict with it. 

Those whom the act of 1866 required should be made parties defend- 
ant, in suits like the present, are not parties. The old directors cited 
are functi officiis. See acts of 1870, p. 23, sec. 39. The necessary 
parties to a judgment are wanting, and the suit must be dismissed. 

It is therefore ordered, adjudged and decreed that the judgment of 
the court a qua be reversed, and that the suit be dismissed at plaintiff’s 
costs. 











No. 147.—Busac & GirarRDy v. GEORGE WILLIAMSON. 


An amended answer, particularizing the fraudulent practices and misrepresentations charged 
in the original answer, may be filed at any time betore the cause is set down for trial. 

Evidence offered by defendants to show that other parties claimed the patent rights which 
plaintiffs professed to own, and that suit had been instituted for an infringement of it, was 
excluded by the court a qua. Held—That the ruling was correct, for the reason that the 
testimony was irrelevant, and that there was no allegation in the answer warranting such 
proof. 

Under the allegations of fraud and deception contained in the answer, the evidence of the 
defendant is admissible to show all the circumstances tending to establish the charges. 


PPEAL from the Tenth Judicial District, parish of Caddo. C. C. 

Henderson (attorney at law), Special Judge, vice Levisee, J., 

recused. Looney & Wells, for plaintiffs and appellants. Egan, 
Williamson & Wise and 8S. L. Taylor, for defendant and appellee. 

This case was tried by a jury in the court below, and involves only 
questions of fact on the merits. 

TALIAFERRO, J. The plaintiffs sue on a promissory note executed in 
their favor by the defendant for the sum of $3800, dated March 2, 1867, due 
September 1, the same year, and stipulating interest at eight per cent. 
per annum from date, and $3 75 cost. of protest. The defendant’s 
answer avers failure of consideration for which the note was given, 
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arising from fraudulent practices and misrepresentations of M. J. 
Bujac, one of the plaintiffs. In an amended answer the defendant sets 
out more specifically the acts and misrepresentations complained of. 
The case was put before a jury and a verdict in favor of the defendant 
was returned. The judgment was rendered accordingly, and the 
plaintiffs have appealed. : 

It seems that in January, 1866, a company was organized at Shreve- 
port for the purpose of manufacturing ice. The defendant took stock 
to the amount of $1000, which was afterwards increased to $5000. The 
plaintiffs appear to have encouraged and promoted the undertaking. 
They furnished the machines and appliances necessary in the manu- 
facturing of ice. They procured for the company engineers and per- 
sons skilled in the working of the machines necessary in the process of 
ice making, and had such repairs made as were required to be done in 
New Orleans. Early in March they sold a machine to the company, 
and in July following another. In September, 1866, the company 
amended their charter and increased their stock. After this the com- 
pany purchased the patent for ice making in Harrison and Marion 
counties, Texas. 

The enterprise proved to be a failure. Operations it appears were 
continued during the years 1866 and 1867 at intervals, under the 
management of the company. In 18638, during part of the year, the 
ice works were leased out. Subsequently, during the same year, the 
company was dissolved and its assets sold by the sheriff. The con- 
sideration of the note sued on was thirty-eight shares of the stock of 
the company. 

The defendant avers that he was induced to embark in the under- 
taking by the representations of the plaintiff, Bujac, who spoke in 
terms of the highest commendation of the machines which he induced 
the company to purchase, by stating that they were in successful 
operation in Europe, where ice was made by them at a profit even 
when it wis sold at a cent per pound. That the machines were 
capable, each, of producing four thousand pounds of ice per day of 
twenty-four hours. That the machines were new or at least had been 
but little used. 

The defendant avers that being entirely unacquainted with the new 
business he was about to engage in he relied upon the statements of 
Bujac, in regard to the character and capacity of the machines, which 
were purchased upon his advice. That the plaintiffs held out to him 
that the large dividends to be divided by the company could be applied 
to the payment of the note sued upon. That the value of the stock 
depended upon the efficiency of the machinery. 

The defendant shows that Bujac was very urgent that the company 
should buy the second machine and the patent right for the counties 
of Marion and Harrison, in Texas, representing that he could sell to 
other parties, and recommended that the company should purchase. 
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The defendant alleges that none of these representations were irue. 
He charges that the machines were old and to a great extent worthless. 
That worked to their greatest capacity and by skillful men, they fell far 
short of making four thousand pounds of ice, each, per day. That 
frequent and costly repairs were necessary, and that the making of 
these repairs necessarily produced injurious delays in business. He 
states in his own testimony that as president of the company he 
endeavored to sell the patent right for the two counties in Texas, but 
failed to receive an offer, after giving publicity to the proposition by 
advertisement and otherwise, and after great efforts to make the sale. 

We find in the record several bills of exceptions. The first is to the 
admission of the amended answer of the defendant on the ground, 

First—That it came too late, being dilatory in its character. 

Second—That it changes the issue, setting up new facts, and takes 
plaintiffs by surprise. 

Third—That the allegations of the amended answer are irrelevant to 
the issue. 

"The objections were overruled by the judge a quo for the reason 
that the amended answer merely particularized the fraudulent prac- 
tices and misrepresentations charged in the original answer, and that 
this might be done at any time before the case was set down for trial. 
We think, from reading the answers of the defendant, that the objec- 
tions were properly overruled for the reasons stated by the judge. 
The second and third bills of exceptions were taken by plaintiffs to 
the admission of evidence on the ground of irrelevancy. We think 
they were properly overruled. 

The fourth was taken by the defendant to the refusal of the court to 
admit evidence to show that other parties claimed the patent right 
which Bujac & Girardy professed to own, and that suit had been insti- 
tuted for infringement of it. 

This ruling we think correct, and that the plaintiffs’ objections were 
properly sustained, for the reason that the testimony was irrelevant, 
and that there was no allegation in the answer that warranted such 
proof. 

The fifth bill of exceptions was taken by the plaintiffs to the admis- 
sion of the defendant’s own testimony to show that, before the note 
sued on was executed, defendant told plaintiffs that he had already 
invested $5000 in stock, and did not wish to give cash for more until 
he could be assured of the success of the enterprise, and that if it 
proved a failure the defendant should not be bound for the whole, and 
that the note should not be negotiated, The objection was, that it was 
the admission of parol testimony to contradict a written obligation. 
We think the judge a@ quo properly overruled the objection. The de- 
fendant had charged directly fraud, misrepresentation, and general bad 
faith in the plaintiffs, and error on his own part. The testimony was 
admissible under these allegations. 
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This is a case presenting mainly questions of fact. The record is 
voluminous, embracing a great array of testimony, both written and 
oral, and to a considerable extent the evidence is conflicting. Two of 
the defendant’s witnesses, Beckwith and Cooper, who were in charge 
of the works and ran the machines, swear.that there were frequent 
“projections ” occurring during their operations, which caused stop- 
pages of three or four hours each. By projections they meant the 
heating of the ammonia too much, causing it in its fluid state to over- 
flow and pass through other portions of the machinery. 

Beckwith states that the first machine purchased by the company, 
designated as the ‘‘ Red” one, broke down in the summer of 1866, 
when there was the greatest demand for ice, and that the company 
lost the whole of the remainder of that season. The second or “Black” 
machine, the same witness states, was put up in September, 1866; that 
he thought it an old one, and that it did not do so well as the old 
machine. Says the machines did not produce more than two thousand 
pounds of ice per day. States that Putz instructed him and other 
employes in the management and manufacture of ice. That the Red 
machine appeared to him to be good; when brought to Shreveport it 
had been recently painted, which gave it the appearance of being new. 
That for the first three or four months after it was put up it made, on 
an average, about three thousand pounds of ice per day; thinks the 
mzchine was run to its utmost capacity. There were no repairs during 
the first three or four months. Before Putz left, witness thinks Putz 
told him that he and other employes were competent to run the 
machine. Witness, in his own opinion, ran the machine as success- 
fully as Putz had done. 

Cooper states that the machines were old, and he thought badly 
corroded. He attributed the deficiency in production to that cause. 
Neither of them, he says, was capable of producing four thousand 
pounds of ice per day throughout the year. He states that the em- 
ployes at the establishment were instructed by men who considered 
themselves first class ice makers, viz: Putz and Labarre. 

This testimony of Cooper and Beckwith is corroborated by several 
other witnesses, as to the deficiencies of the machines, delays in opera- 
ting, and other things. They are not versed in the business of ice 
making, and have no sufficient knowledge of the apparatus used in 
the process. 

On the part of the plaintiffs two witnesses, Labarre and Putz, testify 
as to the machines and the manner of their working. These men, it 
appears, were sent to Shreveport by the plaintiffs, to inaugurate the 
business of ice making there and to superintend the establishment at 
the beginning, and to instruct others who were to succeed them in the 
management of the machines. 
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Labarre says: I know that the Shreveport company used Carrie’s 
Patent Ice Machine. I worked myself and put up one of them in 
Shreveport, and successtully. The other machine had been put up by 
my foreman, Joseph Putz, which machine gave so much satisfaction 
that Mr. Williamson, the defendant and president of the Shreveport 
company, gave the most gratifying certificate of the success of the 
machine. The cause of the failure, or partly a failure there, was owing 
to the ignorance and bad administration. J know it from what I saw in 
Shreveport, and afterwards by what my foreman told me. In answer 
to an interrogatory to the witness he says: I have already answered 
this interrogatory by stating that the failure, or partial failure, was 
owing to the ignorance and bad administration of those who had 
charge of the machines. 

Joseph Putz says: That he is well acquainted with Carrie’s ice 
machine; knows it to be a success. Put up the two machines at 
Shreveport, one with Mr. Labarre and the other with Mr. Henry Bujac. 
The machines were tested and worked successfully during the time I 
was there. If, after I left it was a failure, or not a complete success, 
it was due to the incompetency and bad administration of those having 
charge of the machines. I was employed by the company about three 
months, and during that time the machines were working with satis- 
faction, and I left them in good running order. 

Henry Bujac, another witness for plaintiffs, swears that he is 
thoroughly acquainted with Carrie’s Patent Ice Machine, having learned 
the theory and practice and setting up the machine in the shop of 
Carrie & Co., in Paris. I have seen these machines tried and tested 
in Paris and in America, and they are pronounced a complete success. 
I accompanied and helped to put up the second Carrie’s ice machine 
purchased by the Shreveport company, and state that it was a success 
by certificates to that effect being given by the president of the 
company. I make the statement because as long as competent 
workmen had charge of the machine the resuits were as plaintiff pro- 
nounced them to be. As soon as the workmen, furnished by plaintiff, 
left Shreveport the machines fell into the hands of ignorants, who 
worked it with so little care or attention that it produced hardly any- 
thing. The first machine, the witness states, failed through want of 
knowledge of those employed. The second one worked to entire 
satisfaction. The reason of the failure was not from any defect in the 
machine, “‘ but solely on the part of the grand and utter ignorance of the 
workmen employed by the company.” They did not want to be cor- 
rected in their faults. In fact they run the machine as if it was a steam 
engine. As long as such workmen as Putz was at the factory at Shreve- 
port, the working of the machines was se satisfactory that, if my 
memory serves me right, on a capital of $45,000 the company declared, 
in the space of three months, six per cent. and five per cent. dividend. 
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It appears, from what we gather from the record, that the ice making 
business was commenced in the month of April. The plaintiffs intro- 
duce a letter of the defendant as president of the company, dated June 
22, 1866, as follows: 

““SHREVEPORT, June 22, 1866. 


“* Gentlemen—We have the pleasure of saying, at the request of Mr. 
J. Putz, that his services have been very useful. His thorough, practi- 
cal knowledge of the ice machine, and his devoted sense of duty make 
us reluctant to part with him. He has been paid by the company in 
full up to the cessation of his labors on the fifteenth instant; but this 
discharge of our pecuniary obligation to him renders us not the less 
appreciative of the great advantage he has been to us in putting the 
machine in operation and instructing our employes. 

“Very respectfully, your ob’t serv’t, 
* GEORGE WILLIAMSON, 
“President 8. I. M. Co. 

‘¢To Messrs. Henslor, Labarre & Co., New Orleans.” 

In the margin : 

““P, S.—Mr. Putz has fully complied with his promise to make the 
machine produce 4000 pounds per day of twenty-four hours. 


‘We believe, with such an industrious and systematic manager as 
he is, that our machine would produce this quantity daily. Yours, 
‘“GrorGE WILLIAMSON, President S. I. M. Co.” 
- The plaintiffs also produce the following certificate from the assist- 
ant secretary of the company: 


‘“*SHREVEPORT, October 10, 1866. 


“I do hereby certify that Mr. Putz, in being relieved from his duties 
as superintendent of the Shreveport ice works, left the machines in 
perfect running order, with a capacity of making 8000 pounds in twenty- 
four hours. W. T. Eustace, 

“‘ Assistant Secretary S. 1. M. Co.” 

The witness Beckwith, says that Putz remained at the ice works 
about three months and a half after the machine was in operation; that 
there were no repairs during the first three or four months; that they 
had to stop as often as once a week to clean out and repair, and some- 
times oftener. 

On the part of the plaintiffs, who were interested in the success of 
the wndertaking, they seem to have been solicitous on the subject of 
having competent men to manage the machines, and who possessed 
the scientific and praciical knowledge of ice making. They wrote, 
under date of seventh of June, 1867, expressing surprise on hearing 
that Hicot, who, it seems, went with Moysette to Shreveport in the 
capacity of a workman, had been discharged. Moysette was a work- 
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man expressly engaged by the owners of the patent in December, 1866, 
in Paris, to superintend and manage the working of ice machines. He 
was employed by the Shreveport company in March, 1867, at the same - 
wages that Hensly & Labarre were to give. They expressed appre- 
hensions, from reports that reached them, that Moysette would also 
be discharged, and they say : 

“*We beg of you, in view of the interests of all concerned, not to let 
Moysette go, for he can get more out of your machines than any man 
around Shreveport. We feur that if Moysette should leave, you would 
lose the whole season.” 

Cutliff, a witness, states that Hicot and Moysette were employed by 
the company at the express recommendation of the plaintiffs. 

The defendant charges that at the time of the execution of the note, 
the stock was actually worthless or nearly so. The note was given 
in March 2, 1867. He admits that in June following there had been a 
sale of stock in Shreveport at one twenty, and he advised plaintiffs, by 
letter, to hold on to their stock at ove twenty-five. He says, in his 
own testimony, that when he wrote this letter the retort of the second 
machine was in New Orleans for repairs, and where he supposed it 
would be thoroughly repaired 

Nutt, a witness, says: “The stock of the company in March, 1867, 
had a speculative or prospective value, dependent upon the success of 
the enterprise.” This witness states that the purchase of the second 
machine and the patent right for the two counties in Texas, did 
involve the company in debt and heavy expenses. That Bujac repre- 
sented to witness that they could sell to other parties the patent right 
for manufacturing and selling ice in Marion and Harrison counties, 
Texas, and recommended that the Shreveport company should pur- 
chase at once, 

After reviewing all the testimony adduced, and it constitutes a large 
mass, we find ourselves inclined to a different conclusion than that 
arrived at by the jury. The main question in this case is, was there a 
failure of consideration for the note, and was the defendant injured by 
deception and misrepresentation practiced upon them by the plaintiffs? 
We think that the testimony does not sustain this charge. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered, that the plaintiffs recover from the defendant the sum of 
$3800, with interest thereon at the rate of eight per cent. per fhnum 
from the second day of March, 1867, until paid, and the further sum of 
$3 75 cost of protest and all costs of this suit. 

Rehearing refused. 
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No. 2508.—Tne Strate or Louisiana, ex rel., S. BELDEN, Attorney 
General, v. WM. FaGAn, et al. 


The State has the right to restrain, by injunction, persons who have combined together for 
the avowed purpose of doing what is prohibited by law, and also to prevent such persons 
from interfering with her agents in the execution of the legislative will. And the At. 
torney General of the State is the proper officer to institute proceedings against such 
persons. 

Courts are not permitted to go behind an enrolled, duly authenticated and promulgated 
public statute to inquire into the motives which may have influenced the members of the 
General Assembly in enacting it. Therefore, evidence tending to establish bribery and 
corruption against the members of the General Assembly, which, is alleged, procured its 
passage, is not admissible. 

Article 66 of the Constitution provides that the Governor shall return all bills which he 
does not approve, with his objections thereto, to the House in which they may have origi- 
nated, in five days from the day of presentation, except where such return is prevented 
by an adjournment. In that case the Governor is required to return all such bills as he 
does not approve, on the first day of the next General Assembly. Held—That by this 
article of the Constitution, the Governor has until the meeting of the next General 
Assembly to deliberate as to whether he will approve or disapprove any bill that has 
passed less than five days before adjournment, and in case he approves any bill thus situ- 
ated, he may sign it at any time before the meeting of the next General Assembly, and 
such act becomes a law from the moment he signifies his approval by affixing his signa- 
nature thereto. 
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In all matters of a purely legislative character, the Legislature is supreme, in all respects, 
except When restricted by the Constitution of the State, or the United States. Asa 
legislative body, they form and constitute an independent, co-ordinate branch of the 
Government, and are in nowise under the control or supervision of the judiciary 
department. 

Objections that the charter parties, in a charter granted by the State, have not completed the 
works within the time specified in the law, can only be urged by the State, in a suit by 
the State to have the charter forfeited. They can not be urged by third parties in a suit 
brought by the State to restrain them from interfering with her agents in the enforce. 
ment of the law. 

The designating of the place or places where the slaughtering of animals shall be done, and 
prohibiting their slaughter at other places, falls within the police powers of the State. 
Whatever the State can lawfully do itself, it can do through the agency of a corporation. 
Therefore, the State, through the action of her Legislature, can make whatever police 
regulations may be necessary to preserve the public health, and can create, by the same 
authority, a corporation through which the police regulation prescribed by her may be 
enforced. 

The act of the Legislature of 1869, No. 118, entitled ‘An Act to create the Crescent City Live 
Stock and Slaughterhouse Company,” while it gives to said company the exclusive right 
to keep a slaughter house, and also the exclusive control and supervision over the inspec- 
tion of all animals slaughtered for market in the city of New Orleans, yet it does not 
prohibit or exclude any person from the business of purchasing or butchering live stock, 
and selling the meat in the markets of the city. It only requires persons engaged in the 
business of slaughtering, etc., to comply with the police regulations prescribed by the 
law. Therefore, this act is not a violation of Article I, Section 2 of the bill of rights in 
the State Constitution, which provides that all persons shall enjoy the same civil, political 
and public rights and privileges. Nor is it in violation of the fourteenth amendment 
to the Constitution of the United States. 

The designation, in the act of 1869, No. 118, of the places or wharves at which all live stock 
shall be landed from steamboats, is not a regulation of commerce between the States, and 
is not, therefore, a violation of the laws or Constitution of the United States. This pro- 
vision of the law comes strictly within the police powers of the State, and is therefore 
legal. 


PPEAL from the Fifth District Court, parish of Orleans. Leau- 
mont, J. S. Belden, Attorney General, Randall Hunt, C. Rose- 
lius, W. H. Hunt and Joseph P. Hornor, for relators, appellees. Fel- 
lows & Mills, Campbell, Spofford & Campbell and Cotton & Levy, E. 
Bermudez and Cooley & Philips, for defendants and appellants. 
LupetinG, C. J. This suit is instituted by the Attorney General, in 
the name of the State of Louisiana, against the Live Stock Dealers’ 
and Butchers’ Association of New Orleans, to prevent the said pre- 
tended corporation from doing any of the acts, or executing any of the 
purposes, for which said corporation was organized, beeause the said 
acts and purposes are prohibited by the statute of the State of Lou- 
isiana, entitled ‘An Act to protect the health of the city of New 
Orleans, to locate the Stock Landing and Slaughterhouses and to 
incorporate the Crescent City Live Stock Landing and Slaughterhouse 
Company,” approved on the eighth of March, 1869. The defendants 
filed the exception of lis pendens. The plea was correctly overruled. 
The objects of the suits were not the same. 
In their answer the defendants deny the right of the Attorney Gen- 


eral to bring this suit; and they allege that the act of the Genera} 
Assembly, No. 118, of 1869, is unconstitutional. 
It is admitted that, for the purpose of erecting slaughter houses and 
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establishing stock landings, etc., the defendants have leased, with the 
intention of ultimately purchasing of Charles Cavaroc, a tract of land 
situated within the territorial limits in which the act No. 118 prohibits 
every one, except the Crescent City Live Stock Landing and Slaughter 
House Company, from erecting slaughter houses and establishing stock 
landings, ete. 

Article second of the act of incorporation, under which the defend- 

ants claim to act, declares that the object or purpose of the organiza- 
tion of the company is to do what the act No. 118 forbids. 
’ The State has the right to restrain, by injunction, persons (who have 
joined themselves together for the avowed purpose of doing what is 
prohibited by law), from carrying into effect their unlawlul purposes,, 
and from interfering with her agents in the execution of the legislative 
will. And the Attorney General is expressly directed to institute pro- 
ceedings to prevent persons from unlawfully acting as a corporation, 
by the first section of an act entitled ‘‘ An Act providing a remedy 
against usurpation, intrusion into, or the unlawful holding or exercis- 
ing a public office or franchise in this State.” Section one of act No. 
58 of 1868, p. 71. 

We are of opinion that the evidence offered to prove “ deception, 
fraud, bribery, corruption,” etc., against the members of the General 
Assembly was correctly rejected by the district judge. The allega- 
tions were too vague and indefinite to admit of proof. See Rooks v. 
Williams, 13 An. 374; 12 An. 13; Lonaillier v. Castille, 14 An. 777; 9 
An. 54; 7 An. 239, Landry v. Dickson. 

The constitutionality of the act of eighth March, 1869, No. 118, is 
inyolved in the cases numbered 2504, 2505, 2506, 2507, 2508 and 2509, 
submitted to us; and as they, collectively, present for decision all the 
objections urged against the validity of the act, in upwards of two 
hundred cases now pending in the district courts of the parish of 
Orleans, and as there is a written consent to that effect, we will pro- 
ceed to pass upon the questions presented in the several records, as if 
they were in one case. 

The act No. 118 is said to be unconstitutional, for the following 
reasons : 

First—Because it is ‘‘an act for the emolument of private indivi- 
duals,” and that ‘‘certain persons, supposed to be combining and con- 
spiring together for the purpose of unlawful gain, and with the speci- 
ous, but false, pretense of protecting the health of the city of New 
Orleans, did, by deception, fraud, bribery, corruption and unlawful 
means, procure the passage of an act through the Legislature of, the 
State of Louisiana,” entitled ‘‘ An Act for the protection of the health 
of the city of New Orleans,” etc. 

It is unnecessary to decide whether a private statute of the General 
Assembly may be impeached for fraud in the grantees, for we are of 
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opinion that the act No. 118 is nota privateact. ‘‘ There is a material 
difference between public and private statutes, and the books abound 
with cases explaining this distinction in its application to particular 
statutes. It is sometimes difficult to draw the line between a public 
and private act. Generally speaking, statutes are public, and a pri- 
vate statute may rather be considered as an exception to a general 
rule. It operates upon particular individuals, or upon private persons. 
It is said not to bind or include strangers in interest to its provisions, 
and they are not bound to take notice of a private act, even though 
there be no general saving clause of the rights of third persons. This 
is a safe and just rule of construction, and it was adopted by the Eng- 
lish courts in very early times, and does great credit to their liberality 
and spirit of justice.” It is supported-by the opinion of Sir Matthew 
Hale, in Lucy v. Livingston, 1 Kent., p. 459. “Private statutes are 
placed under another limitation. The courts of justice are bound, ex 
officio, to take notice of publi: acts without their being pleaded, for 
they are part of the general law of the land, which all persons, and 
particularly judges, are presumed to know; but they are not bound 
to take notice of private acts, unless they be specially pleaded, and 
shown in proof, by the party claiming the effect of them.” 1 Kent., 
p. 460. The act No. 118 was passed in the interest of the public, its 
provisions are general, and are binding upo. all persons, and, there- 
fore, it is a public statute. 

And we are of opinion that courts are without warrant in law to go 
behind an enrolled and duly authenticated and promulgated public 
statute to inquire into the motives which may have influenced or 
actuated the members of the General Assembly in enacting laws. 
Otherwise, the legislative department would cease to be a co-ordinate 
branch of the government. It would be completely subordinate to 
the judicial department. Fletcher v. Peck, 6 Cranch, 87; 8 Indiana 
Rep. 298, Wright v. Defrees; 7 An. Law Reg. 158, Sunbury and Erie 
Railroad Company v. Cooper. 

Second—The bill was signed after the Legislature had adjourned. 
Does the constitution prohibit this? Article 66 provides that ‘‘ every 
bill, which shall have passed both Houses, shall be presented to the 
Governor. If he approve, he shall sign it; if he do not, he shall 
return it, with his objections, to the House in which it originated. If 
the bill shall not be returned by the Governor within five days after it 
shall have been presented to him, it shall be a law in like manner as if 
he had signed it, unless the Legislature, by adjournment, prevent its 
return, in which case the bill shall be returned on the first day of the 
meeting of the General Assembly after the expiration of said five 
days, or be a law.” 

The Governor shall sign the bill, if he approve; if he do not, he 
shall return it to the branch of the Legislature in which it originated. 





NEW ORLEANS, NOVEMBER, 1870. 


State ex rel. Belden, Attorney General, v. Wm. Fagan et al. 








It is only when he disapprove, that he is required to return the bill to 
the Legislature. When the General Assembly is in session, he is 
allowed five days in which to determine whether he will sign the bill 
or veto it. If the General Assembly adjourn before the expiration of 
the five days, he is then allowed until the first day of the next General 
Assembly in which to decide whether he will veto or approve the bill. 
We have already seen that article 66 directs that if the Governor 
approve, he shall sign the bill. We can not believe that this delay 
was given to the Governor simply to enable him to examine the law 
for the purpose of disapproving; on the contrary, we believe that the 
time was granted for the same purposes for which the five days were 
allowed him during the session of the Legislature, that is, to judge and 
determine whether he will sign the bill or veto it. 

The constitution of California contains this clause, “ if a bill shall 
not be returned by the Governor within ten days, Sundays excepted, 
the same shall be a law in like manner as if he had signed it, unless. 
the Legislature, by adjournment, prevent such return.” And it is. 
contended that the article in the constitution of California, and New 
York also, is more favorable to the exercise of the right of the Gover- 
nor to sign a bill, after the adjournment of the Legislature, than 
article 66 in our own constitution. We do not concur in that view. 
Those constitutions do not, in terms, expressly or impliedly, confer 
the right to sign a bill after the adjournment of the Legislature; and 
in the Twenty-first New York Reports the court held that the Gover- 
nor could sign bills after the adjournment of the Legislature, because 
the constitution did not expressly or impliedly prohibit such an act. 
The court in California decided that the Governor could not legally 
sign a bill after the adjournment of the Legislature. We are inclined 
to the opinion that the New York decision is based upon sound prin- 
ciples and legal reasoning. 

But under the constitution of Louisiana, the right may be exercised 
not only because it is not prohibted, but because the right is delegated 
in the constitution itself, as we have already stated, 

But it is contended that the signing of bills by the Governor is a 
legislative act, and is “ positively prohibited in article 39 of the con- 
stitution, after the expiration of sixty days.” The article declares 
‘‘the members of the General Assembly shall receive from the public 
treasury a compensation, etc. * * * No session shall extend 
beyond the period of sixty days, to date from its commencement ; and 
any legislative action had after the expiration of said period of sixty 
days shall be null and void; but the first General Assembly that shall 
convene after the adoption of this constitution, may continue in session 
for one hundred and twenty days.” It is evident that the terms “ leg- 
islative action,” used in this article, refer to the action of the General 
Assembly. But if there were any doubt about this, article 66 of the. 
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‘constitution would explain the ambiguity, for it is expressly declared 
that the Governor shall, in a certain contingency, return the bill with 
his objections, to the House in which it originated, on the first day of 
the next General Assembly. 

It is as much a “legislative action” to disapprove a bill, and assign 
reasons therefor, as to sign it. 

A considerable portion of the elaborate brief of the counsel for 
defendants is devoted to combating the correctness of the views of 
this court relating to the powers of State Legislatures. After a careful 
examination of the question, we see no good reason for changing the 
opinion expressed by us in the case of the State v. Volkman, “that the 
Legislature, in its sphere, is supreme in all respects, save when 
restricted by the constitution of the State or the United States; ” and 
which was often enunciated by our predecessors. 9 R. 411; 9 An. 562; 
11 An. 308, 338, 370; 12 An. 169, 554. 

The accepted theory seems to be this: In every sovereign State 
there resides an absolute and uncontrolled power of legislation. In 
Great Britain this complete power rests in the Parliament; in the 
American States, it resides in the people themselves, as an organized 
body politic. But the people, -by creating the constitution of the 
United States, have delegated this power, as to certain subjects, and 
under certain restrictions, to the Congress of the United States, and 
that portion they can not resume, except as it may be done through 
amendment of the national constitution. 

For the exercise of the legislative power, subject to this limitation, 
they create, by their State constitution, a legislative department, upon 
which they conter it; and, granting it in general terms, they must be 
understood to grant the whole legislative power which they possessed, 
except so far as at the same time they saw fit to impose restrictions. 
Cooley’s Constitutional Limitations, 87. Mr. Chancellor Kent said : 
“The principle in the English Government that the Parliament is 
omnipotent, does not prevail in the United States; though, if there be 
no constitutional objection to a statute, it is, with us, as absolute and 
uncontrollable as laws flowing from the sovereign power under any 
other form of government.” 1 Kent, 448; 16 Georgia Report, 113. 

We believe the rule, stare decisis, should control us in questions of 
this kind. ‘“ Misera est servitus ubi jus est vagum aut incertum.” 

Third and fourth—The objection, that the works were not completed 
within the time specified in the law, and that the charter of the Cres- 
cent City Live Stock and Slaughterhouse Company was forfeited by 
the failure, can not be urged by the defendants. The State alone had 
the right to have the charter forfeited. In the petition of the State, it 
is admitted that the works were completed; and we think the evidence 
in the record justified the admission. 
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Fifith—It is urged that the act is violative of the bill of rights, 
incorporated in the constitution of this State in 1868, and the four- 
teenth constitutional amendment of the United States, because it 
deprives “one class of citizens of certain rights of property and free- 
dom of action, not for the good of the community, but for the private 
gain of other individuals in the community.” 

This proposition assumes that one class of persons is deprived of 
certain rights of property for the private gain of individuals. 

This assumption is unwarranted by the record and contemporaneous 
history. The facts which necessitated the passage of the act No. 118, 
or some similar law, were succinctly stated in the oral argument of the 
distinguished counsel who closed the discussion. ‘“ When this city 
was under the government of the Cabildo, and afterwards, under the 
government of the charter of 1804, the population was comparatively 
small—only a few thousand inhabitants. Yet they found it necessary 
to regulate the slaughtering of animals whose meat was intended to 
be sold in the market of the city, and a place was assigned for the 
purpose at or below the point where the Slaughterhouse is established 
at this time by the act of the Legislature. * * * Things continued 
under this regulation for a long time; but our population increased, 
and as the Americans came in more vigor was exhibited in the gov- 
ernment of the State and city. The population, at first, chiefly settled 
and concentrated in what is now the lower part of the city. * * * 

“The butchers, who had been carrying on their business quite 
conveniently from the opposite side of the river, below the city, began 
to find the situation inconvenient. * * * They determined to 
move to the upper part of the city and to slaughter there the animals 
whose meat they sold ; and this they did, to the annoyance and injury 
of the public. After the lapse of some time a series of municipal 
ordinances were passed upon this subject. They were entitled, 
‘Ordinances for the protection of the health of the city and to guard 
against public nuisances.’ They provided that no beef should be 
slaughtered except in slaughterhouses, and that the head and entrails, 
the offal and other refuse parts of the animals, etc., should be taken 
away and thrown into the river, at a point below the city. * * * 
Population and business continued to increase, and move upwards, and 
the butchers again found it convenient and advantageous to move up. 
They went, as the enactments show, to the City of Jefferson, where 
they have landed their cattle on the banks of the river, put and kept 
up pens, slaughtered animals, throwing the offal, etc., into the river, 
and established and kept up a constant source of nuisance and annoy- 
ance to the community, injurious and dangerous to the health, the 
limbs and lives of the citizens. * * * Two or three hundred 
beeves, arriving almost daily, for the purpose of being slaughtered for 
the New Orleans market, were landed at the foot of Louisiana avenue. 
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Persons passing along the levee and the streets adjoining the landing,, 
in a densely populated part of the town—watching invariably with 
fear or anxiety—were continually inconvenienced by these untamed 
animals, sometimes breaking loose and rushing wildly and madly 
through the streets, endangering the limbs and the lives of men, 
women and children.” 

Grand juries reported against this state of things as a public 
nuisance and called upon the Municipal Council of New Orleans to 
exercise its police powers and correct the evil, and the Council did. 
pass ordinances for that purpose. 

In 1866, the grand jury of this city presented to the district court 
this important subject. They stated that: ‘In consideration of the 
prevalence of cholera and other diseases in our midst, the grand jury 
makes a special report upon the impurity of the water taken from the 
river, and supplied by pipes to the city, caused by throwing offal, 
refuse from slaughterhouses, etc., into the river, above the Water 
Works Company, at the foot of Richard street. The superintendent 
of the water works states that the suction pipes of the river occa- 
sionally become clogged by such matter being drawn into them,,. 
requiring constant attention to keep their orifices clear. Two large 
vessels lie at the wharves, immediately above and in front of the 
suction pipes, and act as fenders to guide the floating offal, etc., out 
into the current. When they have been loaded and gone, the collec- 
tion of effete matter will naturally increase, as in an eddy. How 
many slaughterhouses exist above the works, I can not say, but their: 
entire removal to the lower part of the city would be a public benefit. 
A petition signed by more than five hundred of our most prominent 
citizens for such removal of slaughterhouses was addressed to the. 
Council last spring, and reported upon favorably by the Committee on 
Police and Health of the lower board, June 12, 1866; but the resolu- 
tion submitted by them failed to become a law, and the city passed, on 
the thirty-first of July, 1866, an ordinance, No. 233, N. S., authorizing: 
the erection of slaughterhouses in the Fourth District, although, under 
the health ordinance (section 26), they are expressly forbidden. Every 
diligence is exercised now to keep the suction pipes clear from all 
effete substances, and after the water is pumped into the reservoir, a 
laborer is engaged throughout the day in skimming the scum which 
forms upon the surface. . ° ° * 
Many persons of this city (especially the poorer classes, amongst 
whom most of the deaths of cholera have lately taken place), use the 
hydrant water for drinking and other purposes. * * * We recom- 
mend that the city authorities should take this matter into immediate: 
consideration, and that, besides adopting requisite ordinances, they 
should petition to the Legislature to pass an act that there should not. 
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be allowed to exist any slaughterhouses, or similar places, above the 
city within a specified number of miles. We consider such an act of 
legislation necessary, because should the city authorities cause the 
removal of such establishments from the upper portion of the city, 
they could be re-established barely above the city limits, and would 
be as great nuisances then and as now.” 

In the year 1867, the State Legislature passed an act entitled ‘* An 
Act to prevent offal and nuisances frum being thrown in the Missis- 
sippi river, within the limits of the cities of New Orleans and Jefferson.” 
And to enforce obedience to this command, the act declared that no 
ordinance of either Council should have force until that ordered by 
this act should be passed—but this law was disregarded. 

Again, from the journal of the House of Representatives, of 1868, 
it appears that the following bill was brought in: ‘‘ An Act to protect 
the health of the city of New Orleans and the town of Algiers,” etc. 
It was read and referred to a committee, who reported, ‘‘from personal 
and careful observation,” ‘‘ from the opinions of persons thoroughly 
competent to judge on the question,” as well as ‘‘ from a petition signed 
by eleven hundred respectable property holders of New Orleans, 
urging the removal of the foul nuisance,” that ‘‘ the immense quantity 
of filth and offal which is accumulated at and in the vicinity of the 
stock landing,” “goes into the Mississippi river, which, if not preju- 
dicial to health, is certainly very revolting.. The immense suction 
pipe of the New Orleans water works is immediately below, and sucks 
in objects floating on the water, at a distance of fifty or sixty feet. 
When the river is low, it is not uncommon to see intestines and portions 
of putrified animal matter lodged immediately around the pipes. The 
liquid portion of this putrified matter is sucked into the reservoir. 
Vessels arriving here with cattle, especially those that have been 
in a storm, invariably throw the dead cattle—of which they often have 
many—into the river at the stock landing. These are again taken 
from the river and subjected to the process of skinning, after which 
the carcass is again thrown into the river. It is not unusual, during 
the sultry heat of summer months, to see these floating objects about 
the shipping, no doubt causing disease among the sailors on board 
these vessels. There is not the slightest doubt in the minds of your 
committee that this must be extremely prejudicial to the health of 
New Orleans.” 

To this report is appended a certificate from the President of the 
Board of Health, J. S. Smith, Dr. Choppin and J. T. Pennington 
corroborating the conclusions of the committee, and recommending 
the removal of the stock yards, landings, sale stables and slaughter- 
houses below the city. 

With these historical facts before us, we are not at liberty to presume 
that the General Assembly were guilty of falsehood and deceit when 
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they declared in the title to the act in question, that the object of the 
law was ‘to protect the health of the city of New Orleans,” etc. 
It can not be seriously questioned that the General Assembly 
possessed the power to legislate upon the subject; it comes clearly 
within the police powers of a State. We have seen, that, in the 
opinion of grand juries, of private citizens and of legislators, the 
location of the stock landing and slaughterhouses in the city was 
injurious to the health, comfort and safety of the inhabitants, and 
demanded legislative action. 

Does the act of 1869 cease to be a police regulation because it locates 
the stock landing and slaughterhouses elsewhere, and creates a corpo- 
ration as a means to carry out the legislative will ? 

We think not. The members the General Assembly were the sole 
judges as to the instruments by which they should enforce their 
police regulations. ‘‘ What the State can do itself, it can do through 
a corporation.” 11 An. 371. 

To protect the health of the city of New Orleans, the Legislature 
provided that, from and after the first day of June, 1869, it shall not 
be lawful to land, keep or slaughter any cattle, beeves, calves, sheep, 
swine, or other animals, or to have, keep or establish any stock land- 
ing, yards, pens or slaughterhouses, at any point or place within the 
city of New Orleans, or the parishes of Orleans, Jefferson and St. 
Bernard, or at any point or place on the east bank of the Mississippi 
river, within the corporate limits of the city of New Orleans, or at any 
point on the west bank of the Mississippi river, above the present 
depot of the New Orleans, Opelousas and Great Western Railroad 
Company, except that the Crescent City Live Stock Landing and 
Slaughterhouse Company may establish themselves at any point or 
place hereinatter provided. The corporation is then created, with 
certain privileges and obligations. The company is required to build, 
at its own expense, a grand slaughterhouse or abattoir, of sufficient 
capacity to accommodate all butchers, and in which to slaughter five 
drandred animals per day; also a sufficient number of sheds and stables 
to accommodate all the stock received at this port; all of which was 
to ‘be completed by the first of June, 1869. They were also authorized 
to build landing places for stock, etc. 

Having prohibited the slaughtering of animals, and the landing of 
stock, within the limits where such business had been conducted, it 
‘was eminently proper that the General Assembly should provide places 
with suitable conveniences for the butchers and dealers in live stock 
to carry on their business, without interruption. This the Legislature 
did, through the agency of a corporation. 

The statute in question requires the Governor to appoint a com- 
petent person as inspector, whose duty it is to examine all animals 
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intended to be slaughtered, to ascertain if they be sound and fit for 
human food. It seems to us that the establishment of one grand abat- 
toir would greatly facilitate the inspection of animals, and the attain- 
ment of the objects contemplated by the law. It is not an unreasonable 
presumption that the General Assembly exercised their power wisely. 
At all events, it was the exercise of a discretion vested in them, and 
we, as judges, can not arrogate to ourselves the right to correct their 
errors, in matters within their control. 

“The police powers affect the use and enjoyment of property. It is 
much easier to perceive and realize the existence and sources of this 
power than to mark its boundaries, or prescribe limits to its exercise. 
It extends to the protection of the lives, limbs, health, comfort and 
quiet of all persons, and the protection of all property within the 
State, etc. By this general police power of the State, persons and 
property are subject to all kinds of restraints and burdens, in order to 
secure the general comfort, health and prosperity of the State, and of 
the perfect right of the State to do which no question ever was, or, 
upon acknowledged general principles, ever can be made, so far as 
natural persons are concerned.” 2 Kent, 432. 

We are gravely told that this act infringes the liberty of the citizen 
and the freedom of the use of property, and that, therefore, it isa 
violation of the bill of rights in the constitution of the State of Lou- 
isiana, as well as of the fourteenth amendment of the constitution of 
the United States! 

We think that is a fallacy. Liberty is the right to do what the law 
permits. ‘‘ Freedom does not preclude the idea of subjection.” On 
the contrary, it presupposes the existence of some legislative provi- 
sion, the observance of which insures freedom to one, by securing the 
jike observance from others. But the act of eighth of March, 1869, 
does not prevent butchers from following their trade; every one who 
wishes may butcher, subject only to the regulations of the law. There 
is nothing unconstitutional in that. In the case of Morand v. Mayor 
et al., 2 La. 218, the district court charged the jury that the city had 
the right to prevent the sale of sound oysters by individuals on their 
private property. To this opinion the plaintiff took a bill of excep- 
tions. Judge Martin, who was the organ of the court, said: ‘It 
appears to us the district court did not err. The City Council has the 
power to establish markets, and to provide for the cleanliness 
and salubrity of the city. In establishing markets, they designate 
certain spots or places for the sale of certain articles of provisions; in 
doing so * * * they facilitate the inspection of provisions; and 
by hiring the stalls they raise money to defray the expenses of building 
market houses, and pay the salaries of officers they appoint to prevent 
the sale of unsound provisions. * * * It appears they have estab- 
lished several starids on the levee for the sale of oysters, and they 
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farm out these stands. The ordinance prevents the keeping of heaps 
of oysters elsewhere than in these stands. In this case the salubrity 
of the city seems to have been considered by the Council.” 

But it is said that the Crescent City Live Stock Landing and 
Slaughterhouse Company alone can keep a slaughterhouse within the 
limits designated. That is true. 

But, “ there are, unquestionably, cases in which the State may grant 
to specified individuals, privileges, without violating any constitutional 
principle, because, from the very nature of the case, it is impossible 
that they be possessed and enjoyed by all; and if it be important that 
they should exist, the proper State authority must be left to select the 
grantees. Cooley’s Constitutional Limitations. 

This right has often been recognized by this court. 15 La. 413, 
New Orleans and Pontchartrain Company v. Orleans Navigation Com- 
pany; 10 An. 741; 11 An. 256: 3 An. 639; 9 R. 411. 

Sixth—It is contended that the act is unconstitutional because it 
prescribes that cattle, horses, ctc., shall be landed at a particular part 
of the bank of the Mississippi river, and that the owners shall pay for 
the facilities afforded them in the wharves erected there, and that the 
act of Congress of the eighth of April, 1812, by which the Mississippi 
river, etc., is declared to be a common highway, free from imposts, 
tolls, etc., and article 446 of our Civil Code, conferred the right on 
every onc to land and unload his vessels on its banks without charge. 

This question is not a new ene. It has been repeatedly decided both 
by this court and by the Supreme Court of the United States adversely 
to the views of the defendants. In Gibbon v. Ogden, 9 Wheaton 1, 
Chief Justice Marshall said: ‘ The inspection law, quarantine laws, 
health laws of every description, laws for regulating the internal com- 
merce of a State, and those which respect turnpike roads, ferries, etc., 
are not in the exercise of a power to regulate commerce, within the- 
language of the Constitution.” In the case of the owners of brig 
James Gray v. Owners of ship John Fraser et al., Chief Justice Taney 
said: ‘ The local authorities have a right to prescribe at what wharf 
a vessel may lie and how long she may remain there, where she may 
unload or take on board particular cargoes, where she may anchor in 
the harbor, and for what time, and what description of light she shall 
display at night to warn the passing vessels of her position, and that 
she is at anchor and not under sail. * * * * * . 

‘And there is nothing in the regulations referred to in the port of 
Charleston which is in conflict with any law of Congress regulating 
commerce, or with the general admiralty jurisdiction conferred on the 
courts of the United States.” 21 Howard 187; 11 Peters 143; Worsley 
et al. v. The Second Municipality of New Orleans, 9 Rob, 332; 11 
M. 323, 
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After an earnest and careful examination of all the objections urged 
against the validity of the act of the General Assembly passed in 1869, 
and numbered 118, we have come to the conclusion that the law is not 
obnoxious to any constitutional objection. We need hardly add that 
acts of the General Assembly are not only presumed to be constitu- 
tional, but that the authority of courts to declare them void will never 
be resorted to, except in a clear and urgent case, one which requires 
no nice critical acumen to decide on its character, but which is obvious 
to the comprehension of any person. 21 An. 694; 6 Cranch, 126; 
Fletcher v. Peck ; 12 Wheaton, 270, Ogden v. Saunders. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the district court be affirmed, with costs of appeal. 


—_—— — 


I coneur in the decree pronounced in this case. 
W. W. HOWE. 


TALIAFERRO, J., concurring. There is no express provision of the 
constitution, national or State, prohibiting the Legislature from con- 
ferring exclusive privileges upon a corporation. The inhibition is 
sought for in the bill of rights introduced into the constitution of 
Louisiana. In title one, article two, of the constitution of 1868, it is 
declared that the citizens of this State ‘‘shall enjoy the same civil, 
political and public rights and privileges, and be subject to the same 
pains and penalties.” As an abstract general proposition, this is true. 
But in contemplating this proposition, we should not lose sight of the 
fundamental principle forming the basis upon which constitutions 
themselves rest. This controlling principle, when brought into action, 
often modifies and limits the proposition which asserts a constant, 
unlimited and perfect equality of rights and privileges. What is this 
paramount principle? It is that the will of the people is the source, 
and the happiness of the people the object, of all legitimate govern- 
ment. Asa corollary, it follows that the general welfare should be 
provided for, even by the sacrifice of that of an individual, if cireum- 
stances require it. Each individual, on entering into a society to be 
governed by laws, yields a part of his natural liberty to secure the 
remainder, and consents to postpone his own rights when they become 
antagonistic to those of the great body of the community to which he 
belongs. The law of expropriation is an example of the working of 
this principle. The partition of the shore of the Mississippi river, in 
front of New Orleans, and the appropriation of each portion to a dis- 
tinct class of vessels and water crafts, is an infringement of that part 
of our State constitution just referred to, and of the recognition in 
article four hundred and forty-six of the Civil Code, of the right of 
every one freely to land his vessel anywhere on the shores of the river. 
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The abstract equal right of the steamboatman or raftsman to land his 
steamboat or raft within the district assigned to steamships is violated 
by the monopoly given of that portion of the shore to owners and 
navigators of steamships. The sacrifice of the individual right in this 
case is of no consequence, in view of the general benefit and commerce 
of a great commercial community ; yet it és an infringement of that 
abstract equal right declared in our State constitution. 

The doctrine, then, is elementary and well established, that in the 
public interest and for the public good, legislation which postpones 
the interests of a few to that of a whole community, is legitimate and 
proper. The law under consideration, known as the Slaughter House 
act, I consider a public statute and enacted for the public weal. It 
relates to an object of the very highest importance—the health of the 
people. It prescribes sanitary regulations, which the Legislature 
thought proper to adopt. With the policy or impolicy of these regu- 
lations the judicial department has nothing to do. It will not consider 
the propriety or expediency of the measures resorted to by the law 
maker. If, in the adoption of means deemed appropriate for carrying 
out the objects of the law, it was thought advisable to incorporate a 
company with certain privileges, and the privileges thus conferred 
affect adversely the interests of a few, that is no ground for declaring 
the law unconstitutional and void. 


Wycty, J., dissenting. I can not concur in the opinion of the majority 
of the court on the question of monopoly presented in these cases. 

Under the previous constitutions of this State, an act could have 
but one object, and that had to be embraced in its title ; but under the 
constitution of 1868, organizing the Legislature which adopted the act 
of the eighth March, 1869, (act No. 118), now under consideration, a 
statute may embrace distinct or different laws, provided only that the 
objects thereof be contained in the title. In other words, legislation 
on different subjects may be embraced in one act, provided the title 
contains its several objects. The act before us, entitled ‘“‘ An Act to 
protect the health of the city of New Orleans, to locate Slaughter 
Houses, and to incorporate the Crescent City Live Stock Landing and 
Slaughterhouse Company,” in my opinion, contains both a public law 
and a private statute; a public law, in so far as it seeks to protect the 
health of the city of New Orleans, by requiring the landing and 
slaughtering of animals below the city, and prohibiting it above; a 
private statute, in that it incorporates the ‘‘ Crescent City Live Stock 
Landing and Slaughterhouse Company,” and gives to it certain sole 
and exclusive rights and privileges for a certain period. As to the 
former object, the act is an exercise of police power, and that far, a 
public law; as to the latter, it is merely a contract between the State 
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and the juridical person it creates, “the Crescent City Live Stock 
Landing and Slaughterhouse Company.” My objection is to that part 
of the act which is clearly a private statute, wherein a monopoly is 
given not necessary to the public health, abridging the freedom of 
trade and labor, for the gain of a private corporation. 

While the Legislature had the right to change the place of landing. 
and slaughtering of animals from the place where it has heretofore 
been conducted to a locality elsewhere not deleterious to public 
health and safety; while for sanitary reasons, it had the right to 
compel the butchers to abandon the locality where their slaughter- 
houses are situated and to conduct their occupations at another locality 
less deleterious, imposing this limitation upon their natural rights 
for the public good, justifiable only by the necessity, it had not the 
right to create this monopoly in favor of the Slaughterhouse Company,. 
giving to it for twenty-five years the sole and exclusive right and 
privilege to keep stock landings and slaughterhouses in the parishes of 
Orleans, St. Bernard and Jefferson, embracing at least half the 
population of the State. It had no right to place unnecessary restric- 
tions upon labor, to compel the numerous persons pursuing the occu- 
pation of butchers to repair to the premises of the Slaughterhouse 
Company and there pay tribute to it for the privilege of pursuing. 
their usual occupation or earning their living. 

As the public health required another location for the purpose oj 
slaughtering animals for market, the act to that extent was law, but 
where it creates the monopoly, where it imposes upon labor a restric-- 
tion not necessary, where it compels a large class of the citizens to 
pursue their occupations only in the premises of the Slaughterhouse 
Company, and to pay to it a contribution, it is, in my opinion, a 
measure not necessary to protect the public health of the city of New 
Orleans, it is not a legitimate exercise of police power and it is a 
flagrant violation of the bill of rights contained in the constitution. 

If the butchers had built their slaughterhouses below the city 
instead of above it, and were there pursuing their occupation, there 
would have been no necessity for the act, at least for sanitary reasons ; 
there would have been no necessity to make the application of police 
power or to place the limitation upon the occupation of these citizens. 
Now if the public health requires these slaughterhouses to be below. 
the city instead of above it, a law to accomplish only this object 
would be a legitimate exercise of police power. Whatever legislation 
is necessary for the public health must be endured by these citizens, 
however detrimental to their individual interests, but legislation 
beyond this legitimate purpose, imposing restrictions upon their occu- 
pations in favor of a private corporation, violates their civil rights, 
their liberty, their property, and their pursuit of happiness, to secure 
which the goverment was instituted. 
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The slaughtering of animals, and preparing the meat thereof for 
market, is an ancient occupation in this commonwealth, many citizens 
earning their living by pursuing this art or business; it is a lawful 
business, and one which can not be restrained, except so far as public 
safety, health or necessity may require. The inherent right of the 
citizen to this occupation, as to all others that are lawful, can only be 
infringed upon or restricted in so far as public necessity may demand, 
and no further. Under the bill of rights incorporated in our constitu- 
tion, all men are free and equal; ‘‘they shall enjoy the same civil, 
political and public rights and privileges, and be subject to the same 
pains and penalties,” Under this private statute the juridical person 
created by it is endowed with greater rights and privileges than other 
persons in the pursuit of this ancient occupation, and is not subject to 
the same restrictions, ‘‘ pains and penalties ” as are imposed upon other 
persons pursuing the business of butchers. 

If it does not endanger the public health for the Slaughterhouse 
Company to carry on the business of butchers in the localities pre- 
scribed in the act, how would it endanger the public health for other 
persons, in the same localities, to pursue, independently, the same 
avocation? Can we say the private statute before us does not violate 
the bill of rights in the constitution, where it gives to a juridical per- 
son created by it, greater rights and privileges in the pursuit of an 
ancient occupation than it does to other persons, and where, under 
*‘ pains and penalties,” it prohibits a large class of persons within the 
limits of three parishes, embracing half the population of the State, 
from the slaughtering of animals, which is their occupation, unless 
they do so at the slaughterhouse of this private corporation, and pay 
to it a contribution for each animal they may slaughter? Can we say 
there is equality before the law, where the many are forced to 
serve the few—where labor is forced to pay tribute to this gigantic 
monopoly ? 

But it is said that, as the Legislature had the right, for sanitary 
reasons, to confine the business of slaughtering animals to certain 
limits, or inasmuch as they can protect the public health by the exer- 
cise of police power, they are the sole judges of the means to accom - 
plish the object, they are the sole judges of the legitimate exercise of 
their police power. 

As a means of public health, they can undoubtedly prohibit the 
exercise of a lawful occupation in certain localities, and designate 
others in which it may be pursued; but under the pretext of accom- 
plishing an object coming under the exercise of police power, they 
can not accomplish another object not coming strictly under that 
power infringing upon the rights of the people guaranteed by the 
constitution. 
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They can not accomplish an unconstitutional purpose; they can not 
give validity toan unconstitutional private statute by embracing it in 
an act containing a legitimate object and a valid public Jaw. An 
unconstiutional law is the same, whether it stands alone in a separate 
act, or whether it is is embraced in the same statute with another law 
which is valid and constitutional. 

In the statute before us I see two separate and distinct objects and 
two separate and distinct enactments; one which is right and consti- 
tutional, and one which is wrong and unconstitutional. The creation 
of this monopoly is in no manner necessary to promote the public 
health. That object would be accomplished without it, just as well as 
with it. All the public health required was that the slaughtering 
and landing of animals should be prohibited above the city and 
permitted below it. The moment the business was prohibited above, 
and a locality designated below, public necessity ceased to have furthe1 
demands in the premises. The right to impose this monopo}y can not 
be successfully maintained upon sanitary grounds, for it was not a 
measure necessary to protect the public health. 

But it is said, as to police power, whether exercised right o1 
wrong, the Legislature alone can decide; that the courts can not 
interfere with them in the application of that power 

To my mind the police power, like all other powers confided to the 
Legislature, is not unlimited ; that may be abused as other powers are 
sometimes abused. The Legislature can no more be the sole and 
exclusive judge of the extent of its police power than it can be of the 
extent of the other powers of legislation delegated to it by the people, 
in whom the sovereignty is invested. If the legislators were the sole 
and exclusive judges of the extent of their powers, their will would 
be omnipotent, there being no difference between the possession of all 
power, and being the sole and exclusive judge of the amount of power 
one believes himself entitled to exercise. 

The judicial department was intended to protect the constitutional 
rights of the people, whether assailed by an enactment springing from 
the wrongful exercise of the police power or any other power. If the 
constitution has been violated, as I think, in creating this monopoly to 
that extent, the act before us is not law, and it is not only the right 
but the duty of the court so to declare, 

The citizen has no greater property than the freedom of trade and 
labor ; it can not be taken for private purposes, but only under public 
necessities and for public uses. 

“The Legislature has not, by the right of eminent domain, the right 
to take the property of a person to give to another, not even in police 
regulations.” %3 Paige Chan. N. Y. Rep. 159; 8 Wendell 85. 

‘The Legislature is not the sovereignty of the State, but only one 
of the organs of the sovereignty, and a restricted organ in regard to 
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all matters prescribed by the constitution. It is prohibited to the 
government, even in its sovereign capacity, to take private property, 
except for public use. * * * But happily for us, the Legislature is 
not the creator or the judge of its own powers, but it is the creature 
of the constitution, and all its acts must be submitted to it.” 18 Wen- 
dell, N. Y., 56, 61, 63. 

I think the vast array of authorities, both English and American, 
presented with such consummate ability by the counsel in behalf of 
the Butchers’ Benevolent Association, fully maintains the view I have 
taken of the subject of monopoly presented in these cases, and I, 
therefore, feel constrained to dissent from the opinion of the majority 
of the court 

Rehearing refused. 


Mr. Justice Howell, absent. 


Note.—This case is now pending on a writ of error to the Supreme 
Court of the United States, at Washington, granted by Mr. Justice 
Bradley, of that tribunal, on application of defendants, on the question 
of the validity of the act incorporating the Crescent City Live Stock 
and Slaughterhouse Company, under the fourteenth amendment to the 
Constitution of the United States. : 








No. 2744.—Strate or LOvISIANA v. NATHAN ScruWaAB. 


In case of a suspension from office of the sheriff, by the district judge, for alleged neglect 
of duty, if the next Legislature, to whom the report of the suspension has been made, in 
accordance with the provisions of act No. 123, approved September 14, 1868, fails to take 
any action thereon before adjournment, the sheriff is entitled to resume his office again, 
the same as if the suspensation had not taken place. 

PPEAL from the Second Judicial District Court, parish of Jeffer- 
son. Pardee, J. Z. McKay, district attorney, for appellee. 

Preston & Labatt and Alexander Walker, for defendant and appellant. 

TALIAFERRO, J. This is an appeal from a judgment rendered upon 
a rule taken by the district attorney upon the sheriff of the parish of 
Jefferson, by which the judge a quo suspended the sheriff from his 
office on the grounds : ‘ 

First—That he neglected his duty as sheriff in failing to arrest a 
party against whom a bill of indictment had been found for shooting 
with intent to kill one Hugh Brown, of the said parish of Jefferson. 

Second—For failing to make his return, under oath, as required by 
the third section of an act of the Legislature, numbered 123, approved 
on the twenty-ninth of September, 1868. q 

By the provisions of that act, charges of the kind brought against 
the defendant, which authorizes, in the cases mentioned, the suspen- 
sion from office of a sheriff, it is made the duty of a district or parish 
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judge, upon the facts being made known to them by the district attor- 
ney of the district, to suspend from office such delinquent sheriff and 
thereupon to forward to the Governor of the State a copy of the pro- 
ceedings and order of suspension to be by him laid befure the Legisla- 
ture at its next session for their action in either reinstating the officer 
or dismissing him permanently from office. 

This suspension in the case of the defendant occupred in July, 1869, 
and the proper report was made to the Legislature at its late session. 
The session has terminated without the action of that body being 
taken in the case, and we infer that no proceeding having been had in 
the premises by the Legislature, which by law,: has jurisdiction of 
matters of the sort, the decree of the court suspending the defendant is 
virtually annulled and that he is entitled to resume the functions of 
his office. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided’ and reversed. It is further 
ordered that the defendant, Nathan Sehwab, be reinstated in his office 
of sheriff of the parish of Jefferson, and that he be allowed to dis- 
charge the duties thereof according to law 








No. 2766.—State or Louirstana, ex rel. A. Kearny, v. Toe CLERK 
OF THE SEVENTH District Court, Parish of Orleans. 

A defendant who has taken a suspensive appeal from a judgment against him, and given 
bond, is not required to pay to the clerk of the lower court his fees for preparing the 
transcript before he can require tho latter to deliver it. In such a case, the clerk who 
refuses will, on application to the Supreme Court, be compelled by mandamus to deliver 
the transcript, and pay the costs of the writ. 

PPLICATION for Writ of Mandamus. George L. Bright, for relator. 
Hornor & Benedict, for A. D. Bernoudy, clerk, respondent. 

Howe, J. The question presented in this case is, whether a defend- 
ant, who has given a bond for a suspensive appeal, must pay the clerk 
of the lower court his fees for preparing the transcript before he can 
require the latter to deliver it. 

The clerk who refuses to deliver the transcript, cites as authority- 
the cases of State v. Behrens, 17 An. 67, and State v. Phelps, 6 R. 308, 
but we do not find them in point. In both those cases, as will appear, 
in the former by the report, and in the latter by the records of the 
court, it was the plaintiff who appealed, and it was correctly decided 
that the fact that he had furnished an appeal bond did not dispense 
him from the further obligation imposed by law of furnishing to the 
clerk of the lower court security for eventual costs. But there is no 
obligation imposed on a defendant to furnish the clerk with preliminary 
security. And still less do we find any requirement that a defendant 
should pay the fees demanded in this case. 
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In the unreported case of State v. Scully (Opinion Book No. 25, 122) 
a decision entirely in point, since the clerk in that case withheld the 
transcript, in order to coerce the payment of his costs, the court 
said: :, 

‘The article 585 of the Code of the Practice provides that, after the 
appeal has been allowed, and the security given, the clerk of the court 
from whose judgment the appeal is taken shall make a transcript of 
all the proceedings, as well as of all documents filed in the suit, and 
annex to the same the petition of appeal, in order that the same may 
be delivered to the appellant when demanded. The prerequisite of a 
bond, with surety, contemplated by this article, has been complied 
with. There are other statutory provisions which give clerks of court 
prompt remedies for the collection of costs, but we are aware of none 
authorizing them to coerce payment by the mode the clerk has adopted 
in the present case.” 

Being of opinion that the applicant is entitled to the relief prayed 
for, it is ordered that the mandamus heretofore issued herein be made 
peremptory, and that the respondent deliver forthwith to the relator 
the transcript of appeal mentioned in the petition, and that the 
respondent pay the costs of this proceeding. 





No. 2524.--Tne State or LovistaANa v. VAtsIN A. Fournet et al. 


An appeal taken by the State in a criminal case will be dismissed for want of jurisdiction, 
if the accused has not been sentenced with the penalty of death, nor imprisonment at 
hard labor, and a fine exceeding three hundred dollars has not been actually imposed. 
Constitution, Art. 74. 

PPEAL from the First District Court of New Orleans. Abell, J. 
S. Belden, Attorney General, for the State. A.d&M. Voorhics and 

F. Fuselier, for defendants and appellees. 

TALIAFERRO, J. The defendants being indicted for manslaughter 
moved to quash the indictment, on the ground that the court was 
without jurisdiction. The motion was sustained, the indictment 
quashed and the accused discharged. 

From this ruling of the court a qua the State appeals. 

A motion to dismiss the appeal is made, on the ground that this 
court has not jurisdiction of the case. 

The motion must prevail. It is provided by article 74 of the con- 
stitution of 1868 that the jurisdiction of the court shall extend, “in 
criminal cases, to questions of law only, whenever the punishment of 
death, or imprisonment at hard labor, or a fine exceeding three 
hundred do}lars, is actually imposed.” 

It is therefore ordered that this appeal be dismissed. 
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No. 2836.—Tue Srate or Louisiana, ex rel. Toe PONTCHARTRAIN 
RaILRoapD Company, v. Tue JUDGE OF THE SEVENTH DISTRICT 
Court. 


Article 83 of the constitution gives to the Legislature express and plenary power to create 
as many district courts in the parish of Orleans as the public interests may require. 
Under this general power, the Legislature has the undoubted power to control the organ- 
ization and jurisdiction of the several district courts which it finds it necessary to 
establish. The latter clause in this article of the constitution, which creates seven dis- 
trict courts for the parish of Orleans, and defines the jurisdiction of each court, is 
provisional only, and to last till otherwise provided. Therefore, the act No. 2, approved 
March 16, 1870, which creates the Eighth District Court, and defines its jurisdiction, is 
not in conflict with this provision of the constitution, because it divests some of the 
other district courts, created by the constitution ef a portion of the jurisdiction granted 
to them by this article. 

Section three of this act, creating the Eighth District Court for the parish of Orleans, gives 
to this court exclusive jurisdiction to entertain all injunction suits. Section four requires 
the judges of all the other district courts of the parish of Orleans to immediately transfer 
the records of all injunction suits pending in their courts, to the Eigth District Court, 
to be proceeded with according to law. The same section declares the judges thereof 
incompetent to do any other act in such cases, except to make said order of transfer. 
Therefore, the judge of the Seventh District Court of the parish of Orleans is without 
jurisdiction from and after the passage of the act creating the Eighth District Court, to 
try or determine any injunction suit, although the writ might have issued from his court, 
and the cause be still on the docket. 

A writ of mandamus will not, therefore, issue from the Supreme Court, compelling the judge 
of the Seventh District Court of the parish of Orleans to try and determine an injunction 
suit which has been granted prior to the passage of the act No. 2, creating the Eighth 
District Court, and is still pending. In such a case the record should be transferred from 
the Seventh to the Eighth District Court. 


PPLICATION for Writ of Mandamus. Collens, J., respondent. 
Lea, Finney & Miller, for relator. 

Howe, J. On the twenty-first of February, 1870, the relator com- 
menced an action in the Seventh District Court for the parish of 
Orleans, against the New Orleans, Mobile and Chattanooga Railroad 
Company, the character of which is determined and will fully appear 
by the prayer of their petition, which we here transcribe: 

‘Wherefore petitioner prays that, considering the affidavit and 
bond hereto annexed, a writ of injunction issue, directed to said New 
Orleans, Mobile and Chattanooga Railroad Company, its officers and 
agents, prohibiting them from interfering with or disturbing petitioner 
in any manner in the use, possession and enjoyment of said two strips 
of land of twelve feet in width, and of said strip of fifty French feet 
wide, and from locating and constructing along and upon said two 
strips the tracks of the railroad of the said New Orleans, Mobile and 
Chattanooga Railroad Company, and from interfering with or disturb- 
ing in any manner therunning of petitioner’s engines and cars upon peti- 
tioner’s said track, and from interfering with or disturbing petitioner 
in the use, possession and enjoyment of petitioner’s said depots and 
buildings used for and in connection with petitioner’s said railroad, and 
prohibiting and enjoining said New Orleans, Mobile and Chattanooga 
Railroad Company from applying to any other court or authority for 
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‘any writ, order or action in the premises, or relating to the subject 
matter of this petition, or in support of any pretensions said company 
may set up to the said two strips of land, each of twelve feet in width, 
and to the said strip of fifty French feet wide, or to interfere with the 
running of petitioner’s said engines and cars upon petitioner’s said 
tracks, or with petitioner’s use of its said depot and buildings, and 
with the exercise of petitioner’s privileges and powers; that said 
New Orleans, Mobile and Chattanooga Railroad Company be duly 
cited to answer hereto; that after due proceedings, petitioner have 
judgment that said injunction be made perpetual, with costs, and for 
general relief.” 

A preliminary order of injunction was granted in accordance with 
the terms of this prayer, which, on the third of March, 1870, the 
defendants therein, the Chattanooga Company, moved to dissolve. 
The trial of the motion to dissolve was begun on the fifteenth March, 
and continued from time to time until the twenty-first of the same 
month, when it was closed, and the matter taken under advisement. 
On the eighteenth of May, instant, on which day the cause was fixed 
for trial on its merits, the respondent in the proceeding now before us, 
the Judge of the Seventh District Court, ‘‘ refused to decide the issues 
already tried herein, or to hear, try or decide the case on the merits, 
or to allow any further proceedings therein,” giving as a reason that 
on the second of May, instant, at the suit of the Chattanooga Railroad 
Company v. The Pontchartrain Railroad Company, the Judge of the 
Eighth District Court had issued an injunction against the latter, 
which was, in effect, a counter injunction, and enabled the Chattanooga 
Company to do acts, which, by the Seventh District Court, they had 
been forbidden to commit, and that there was danger that if the 
Seventh District Court asserted its jurisdiction, a conflict would arise 
which might not only seriously embarrass the ministerial officers of the 
court, but ‘‘destroy the authority and dignity of the judiciary, and 
bring it, by its own act, into ridicule and contempt.” 

The relators applies fora mandamus to compel the respondent to 
proceed with and try its suit against the Chattanooga Railroad; and 
the argument of counsel has presented two questions for decision ; 
first, of the constitutionality of the act of March 16, 1870, entitled 
“ An Act to establish an additional district court [the Eighth District 
Court] for the parish of Orleans, to define the jurisdiction thereof, and 
to reorganize and determine the jurisdiction of the existing seven dis- 
trict courts for the parish of Orleans;” and, second, of the effect of 
this act, if valid, upon the suit instituted by relator against the Chat- 
tanoogo Railroad Company. 

First—There is nothing in the nature of things which makes it 
improper for the Legislature to control the organization and jurisdic- 
tion of the district courts of this parish. Such a power has been freely 
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exercised in Louisiana, under the constitutions of 1812, 1845, 1852 and 
1864. A similar authority has generally been vested in the Legisla- 
tures of our sister States, and has always been exercised by Congress, 
in reference to tribunals inferior to the Supreme Court of the United 
States. Such a control has never, so far as we are advised, been 
deemed of a nature dangerous to public liberty or private right; but, 
on the contrary, may, in many instances, be used to further both ; and 
especially, by proper regulation, to prevent those distressing conflicts 
which have too often sprung up in large cities, where courts of the 
first instance are necessarily numerous. If, therefore, it had been the 
intention of the framers of the constitution of 1868 to deprive the 
Legislature of a control so innocent and useful—of a power which had 
been exercised without complaint in Louisiana for nearly sixty years— 
it is likely they would have so declared in unmistakable terms. Yet, 
when we turn to the constitution, we find this provision: 

‘For each district there shall be one district court, except in the 
parish of Orleans, in which the General Assembly may establish as 
many district courts as the public interests may require. Until other- 
wise provided, there shall be seven district courts for the parish of 
Orleans, with the following original jurisdiction: The First, exclusive 
criminal jurisdiction ; Second, exclusive probate jurisdiction; Third, 
exclusive jurisdiction of appeals from justices of the peace; the 
Fourth, Fifth, Sixth and Seventh District Courts, exclusive jurisdic- 
tion in all civil cases, except probate, when the sum in contest is above 
one hundred dollars, exclusive of interest. These seven courts shall 
have such further jurisdiction not inconsistent herewith as shall be 
conferred by law.” 

We find in this language express authority conferred on the Legisla- 
ture to create an eighth district court, and we are unable to perceive 
anything which prohibits the Legislature from changing or modifying 
the jurisdiction of the seven courts whose existence is thus provided 
for. On the contrary, by a construction which is neither forced nor 
unreasonable, this power of control and modification may be fairly 
found in the article quoted. The words “until otherwise provided” 
may, with entire grammatical propriety, be taken to qualify whatever 
succeeds them in the sentence, and the whole interpreted to mean that 
the determination in the constitution, both of the number of courts 
and of their respective jurisdiction, is provisional, and is tu last until 
otherwise provided ; and that when the Legislature shall choose to act 
the provisional régime shall cease to the extent indicated by the 
lawmaker. 

The reasonablentss of this interpretation may further appear from 
-another consideration. There is given to the Legislature a power to 
increase indefinitely the number of district courts in this parish, and 
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every citizen will hope that the population and business of New 
Orleans will grow so largely as to necessitate a still greater number of 
district courts at some future day. But, with every increase of number, 
the danger of conflict of jurisdiction increases, and we must, therefore, 
prefer an interpretation which leaves to the Legislature, along with 
the power of increase, the power of regulation and control. 

Again, as remarked by the Judge of the Eighth District Court in a 
recent opinion, which has been incorporated in one of the briefs in 
this case, such an interpretation gives a meaning to the whole article. 

‘““¢The General Assembly may establish as many district courts as 
the public interest may require.’ In order to establish a court in 
furtherance of public interest, the law must vest it with jurisdiction 
over subject matters of suit. But by carefully examining the article 
under discussion, it will be seen that all possible jurisdiction has been 
divided up between the seven courts named. To the First District 
Court is granted exclusive criminal jurisdiction; to the Second, 
exclusive probate jurisdiction; to the Third, exclusive jurisdiction in 
certain appeals, and to the other courts, exclusive jurisdiction over all 
other civil matters. In order to vest a new court with jurisdiction 
over any matter the law must first deprive one or more of these courts 
oi somewhat of this exclusive jurisdiction. Thus the temporary 
cnaracter of the investiture is determined by necessity of giving a 
meaning to the entire article.” 

We must conclude therefore that it was not clearly beyond the 
power of the Legislature, in creating the Eighth District Court, to 
confer upon it the exclusive jurisdiction defined in the statute under 
consideration, and for this purpose, to take from the Third, Fourth, 
Fifth, Sixth and Seventh courts some portion of the power they had 
theretofore exercised. The most that can be said for the arguments 
against this power, is, that they go to create a doubt, and in such case 
the rule has always been that the judiciary must construe the doubt in 
favor of the validity of the law. Edwards v. Dupuy, 21 An. 694, and 
authorities there cited. 

Second—We have next to consider the effect of this statute upon the 
relator’s suit. By the third section it is provided “that the Eighth 
District Court, hereby created, shall have exclusive jurisdiction, in. 
and for the parish of Orleans, to issue writs of injunction, mandamus 
and quo warranto, and to entertain all proceedings, suits or contesta- 
tions in which the right to any office, State, parish or municipal, is 
in any way involved, * * * Provided, * * that this act shall 
not be so construed as to prevent any judge or court from issuing an 
injunction to stay or regulate the execution of any order of seizure 
granted, or judgment rendered by said judge or court.” 

By the fourth section it is provided ‘that in all cases in which an 
injunction shall issue from the Eighth District Court, in suits or pro-. 





NEW ORLEANS, NOVEMBER, 1870. 369 


State, ex rel. Pontchartrain Railroad Company, v. Judge of the Seventh District Court. 








ceedings pending before the other district courts of the parish of 
Orleans, it shall be the duty of the judge and clerk of such courts in 
which such suit or proceeding is depending, to immediately transfer 
the record of such suit or proceeding to the said Eighth District Court, 
which shall be vested with power to hear and determine such cause as 
if the same had been originally brought in said Eighth District Court. 
Immediately upon the passage of this act it shall be the duty of the 
judges of the Fourth, Fifth, Sixth and Seventh District Courts for the 
parish of Orleans, to transfer to the Eighth District Court for the 
parish of Orleans, all suits or proceedings, the jurisdiction over which 
is by this law vested in the said Eighth District Court. The said 
Fourth, Fifth, Sixth and Seventh District Courts are divested of all 
jurisdiction over such cases, except for the purpose of entering an 
order of transfer, and the said Eighth District Court shall be and is 
hereby vested with power to hear and determine suits or proceedings, 
so to be transferred, as if the same had been originally brought in the 
said Eighth District Court.” 

The relators contend that these provisions, conferring an exclusive 
jurisdiction to issue injunctions, and directing a transfer, do not apply 
to their case, because the injunction therein was issued before the law 
of March 16, 1870, was passed ; that ‘‘ the question is not what court 
shall issue an injunction; that has already been done; and no counter- 
injunction could lawfully be issued by any court in this State. The 
question,” they say, “is, what court shall dissolve the injunction 
already issued, and there is nothing in the act that purports to take 
away the power of the Seventh District Court to maintain, control or 
quash its own process already issued.” 

We find it impossible to assent to this proposition. The intent and 
object of the law are to confer upon the court which it creates exclu- 
sive jurisdiction of a class of cases which had been provocative of 
strange and unseemly conflicts among some of the district courts of 
this parish. Among these cases the injunction suit seems to have 
occupied a prominent position in the thought of the lawgiver. Not 
only does he confer on the new court exclusive jurisdiction to issue 
injunctions (except in certain instances, of which third oppositions 
and suits of nullity are examples), but he provides in the fourth sec- 
tion that when the Eighth District Court shall issue an injunction in a 
suit pending before one of the other district courts, that suit shall be 
immediately transferred. It is then provided that immediately on the 
passage of the act, all suits or proceedings, the jurisdiction of which .is 
thus vested in the new court, shall be transferred, and the other courts 
divested of all power to make any order in them, except an order of 
transfer. This refers, of course, to suits pending at the time the law 
was passed, for the transfer is to be made immediately on the passage 
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of the law; and we are of opinion that the suit of the relator was 
included among them. Itis a suit in which the plaintiff judicially 
claims an injunction. He asks for a preliminary injunction and obtains 
it, but this process is, in its nature, conservatory and temporary, 
merely. He asks further for a perpetual injunction; that is to be 
granted in the final judgment, if, at the time it is rendered, the judge 
has jurisdiction to grant it; and it is to endure for all time. But 
between the time the Judge of the Seventh District Court granted the 
temporary injunction and the time he was called upon to adjudicate 
the question whether he should issue a perpetual injunction, his power 
to issue an injunction of any kind in such a case was taken away. 
His jurisdiction, “‘ the power of him who has the right of judging,” 
(C. P., 76), was gone; and the relator has no right to compel him, by 
mandamus, to proceed with a cause in which he can not, for want of 
power, give the judgment which is asked for in the petition. 

The relator complains of a loss of rights in this matter. ‘ Practi- 
¢ally,” he says “‘ we have been flanked out of position, and lost the 
benefit of our suit and writ by the counter injunction issued from the 
Eighth District Court.” But this counter injunction, as we have seen, 
was not issued until the second of May, some six weeks after the 
relator had an opportunity to transfer its cause. If it did not choose 
to make the transfer, it can hardly complain if the Judge of the Eighth 
District Court, who can not be presumed to have known of the suit, 
should entertain a petition from its adversary. 

We are of opinion that the cause should be transferre1 to the Eighth 


District Court; and, it is therefore ordered that the application of the 
relator be dismissed, with costs. 





No. 2788.—J. CiuristTen v. R. Run~tMAN—C. Luss v. J. CHRISTEN. 


‘The right of a crediter of an individual member of a commercial firm to the partnershid 
property is subordinate to those of the partnership creditors. 

A sale, by one partner, of his interest in the partnership, to another partner, in payment. of 
his indebtedness to the firm, before the institution of suit by an individual creditor 
against the partner who sells, can not be successfully attacked by the individual creditor, 
because it does not impair his rights. Therefore, if, as in this case, the sale of one 
partner to the other took place before suit was brought by the individual creditor of the 
partner who sold, the partner who purchased the interest can successfully resist, by 
injunction, the sale of the property which formerly belonged to the firm, in payment of 
the judgment against the partner who has sold his interest. 


PPEAL from the Seventh District Court for the parish of Orleans. 
Collens, J. Augustin & Michel and Samuel Myers, for plaintiff and 
appellant. #. Howard McCaleb, for defendant and appeilee. 

HoweELt, J. Caspar Lusse, who was made garnishee in the first, and 
is plaintiff in injunction in the second of these two consolidated cases, 
has appealed from a judgment decreeing the notarial act of sale of a 
grocery establishment and partnership interest from R. Ruhlman to 
him, C. Lusse, on the twenty-seventh of March, 1869, to be null, and 





NEW ORLEANS, NOVEMBER, 1870. 


J. Christen v. R. Ruhlman—C. Lusse v. J. Christen. 








ordering the said parties to produce “‘ the assets and property in which 
the interest of said Ruhlman was seized,” (specifically describing it,) 
to be sold under Christen’s execution against Ruhlman, ‘in order that 
the purchaser of said interest, at sheriff’s sale, may be put in joint 
possession thereof with said Lusse,” and, in default thereof, condemn- 
ing Lusse to pay the judgment of Christen against Ruhlman, and also 
dissolving the injunction obtained by Lusse, with four hundred dollars 
damages against him and his surety, J. H. Wilson, who has also 
appealed. 

We deem it unnecessary to express an opinion upon the right to and 
regularity of the attachment proceedings, as they seem to have been 
virtually waived by the subsequent seizure under the execution, and 
the right to make said seizure is raised in the injunction suit. 

Lusse, plaintiff in injunction, alleges that he had purchased the 
interest of his partner, Ruhlman, in all the partnership property and 
business, prior to the attempted seizure by Christen, under an execu- 
tion for an individual debt against Ruhlman, while Christen contends 
that the said sale was simulated and fraudulent. 

The evidence satisfies us that there was a real sale, by one partner 
to another, of his interest in the partnership, prior to the institution 
of the suit of Christen v. Ruhlman, which put an end to the partner- 
ship, and all the acts complained of by Christen might probably avail 
a creditor of the alleged partnership, but not an individual creditor of 
the partner who sold. The partnership, in this instance, was largely 
indebted to Lusse, who furnished all the capital, and was losing money. 
In buying out his partner, one-half of this indebtedness of the part- 
nership to him was taken as a part of the price, and the balance thereof 
was paid in cash to the vendor, who was thereafter employed and paid 
as foreman of the establishment. 

In all this we see nothing which partners are prohibited from doing, 
at least nothing of which an individual creditor of one of the partners 
can successfully complain. The fact that the old advertisement of the 
firm was continued in a newspaper after the publication of its dissolu- 
tion in another, might make the retiring partner responsible to creditors 
dealing with the firm, but could not increase his liability to his indi- 
vidual creditors, whose rights upon the partnership property are 
subordinate to those of the partnership creditors. In this case, Lusse 
was a large creditor of the partnership, and the sale to him by his 
copartner of the latter’s interest, was not, in contemplation of law, 
giving him an unjust preference over an individual creditor of his said 
copartner. The partnership is distinct from the individuals forming it. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the injunction herein be perpetuated, with costs in both 
courts. 


Mr. Chief Justice Ludeling and Mr. Justice Wyly absent. 
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No. 2277.—E. W. Brake, Administrator, v. BANK or LouIsIANA et al. 


After a court has been once vested with jurisdiction of a cause, the sale of the claim to a 
third party does not operate a divestiture of jurisdiction. 

PPEAL from the Fourth District Court, parish of Orleans. 

Théard, J. W. B. Koontz, for plaintiff and appellant. Miles 
Taylor and James Brewer, for defendant and appellee. 
jHowe tt, J. An alias writ of seizure and sale having issued from 
the Fourth District Court of New Orleans, in the name of the Bank of 
Louisiana, at the instance of its assignees, David McLeod and the 
executors of F. G. Nichols, against Williams & Savage, and the sheriff 
of the parish of Lafourche, having seized the property, a plantation 
in said parish, subject to the mortgage, the plaintiff, as administrator 
of the succession of Savage, one of the mortgagors, enjoined the sale, 
on the grounds that the said F. G. Nichols, as the adminis- 
trator of the succession of one A. S. Britton, the vendee of 
the interest of Williams, the other mortgagor, managed said 
plantation, and received the proceeds of the crops for several 
years, without accounting therefor; that in purchasing the claim 
trom the bank, he used the funds then in his hands, belonging 
and due to the succession of Savage, which is entitled to the benefit of 
said purchase, Nichols, as agent, not being in a position to purchase 
the claim for himself; that the purchase was one of a litigious right, 
and the debtors can be discharged by restoring the sum paid; that the 
bank could not delegate the chartered right to proceed by executory 
process against a succession, and, finally, in the form of an exception 
to the answer of the assignees of the bank, that the parish court of 
Lafourche alone has jurisdiction of the matters in controversy. On 
the point raised by the exception, it is contended that the right to 
invoke the jurisdiction of the Fourth District Court of New Orleans 
was conferred by the charter and is personal to the bank, and there 
being no act importing a confession of judgment, the transferrees must 
proceed, via ordinaria, in the tribunal of the domicile. 

In reply to this, it is sufficient to say that the Fourth District Court 
of New Orleans was vested with jurisdiction of the cause, when the 
bank sold the claim to McLeod & Nichols, and this jurisdiction was 
not thereby divested. The purchasers merely caused an alias writ to 
issue in the suit pending, which they had the right to do by the express 
terms of the act of sale. The case of Robb v. Potts, 2 An. 552, was 
one in which the rights of Municipality No. 2, against a property 
holder for contribution in the opening of a street, were involved, and 
does not sustain the position of plaintiff, that the right to an executory 
process upon a special mortgage does not pass with the sale of the 
claim secured by the mortgage. Itis unnecessary to decide whether 
the bank, in this case, could transfer a purely chartered privilege. The 
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sale by the bank to McLeod & Nichols is not a sale of a litigious right, 
within articles 2622 and 2623, C. C.; and the record does not sustain 
the charge that Nichols used the funds of the succession of Savage, 
in making the purchase, or that he was in a position not to buy for 
himself. 

Judgment afiirmed. 

Mr. Chief Justice Ludeling and Mr. Justice Wyly absent. 


No. 2601.—Victor Buron v. ALBERT G. CaGe, Sheriff, ete. 


In this case a rule is taken by the purchaser of property at public sale to compel the sheriff 
to make a title. The sheriff answered that the purchaser claimed to be a first mortgage 
creditor on the property sold to a large amount, and offered the balance after deducting 
the amount of his mortgage ; that the other mortgage creditor had filed oppositions con- 
testing the rank of the purchaser to the first mortgage; that he conld not pass the adju- 
dlication because he could not determine the rank of mortgages. Held—That the opposi- 
tions never having been tried in the lower court could not be considered on appeal ; that 
a decision on the rule before the oppositions were disposed of would be premature; that 
in a case like this the ends of justice and the rules of correct practice require that the 
case should be remanded and cumulated, and tried with the oppositions. 


PPEAL from the District Court, parish of Terrebonne. Train, J. 
E. D. Burguieres and EF. W. Blake, for plaintiff and appellee. F. 8. 
Goode, for Cage, sheriff. Taylor Beattie, for intervenors and appellants. 
Howe, J. This proceeding is founded on a rule taken by the plain- 
tiff upon the sheriff of Terrebonne, who, under a writ of jfieri facias 
issued on behalf of plaintiff, had seized and sold certain real estate 
belonging to Blanchard and Ranson, the judgment debtors. 

Previous to the sale, L. Il. Generés, Adolphe Perrin, the Crescent 
City Bank, and Mrs. Charles Gayarré, filed their respective third 
oppositions claiming rights upon the property and its proceeds superior 
to those of the seizing creditor, and obtained orders in the usual form 
directing the sheriff to hold the proceeds of the sale subject to the 
trial and decision of the oppositions. These orders were served on the 
sheriff. When the property was offered for sale, the plaintiff, Buron, 
made a bid of $10,515, and the property, as appears by the return, 
was struck off tohim. The sheriff then called on the purchaser to pay 
the bid. The latter refused to pay the full amount, but paid to the 
sheriff the sum of six hundred and eighty-seven dollars, being the 
amount by which the plaintiff’s bid exceeded the principal and inte- 
rest of his judgment. The sheriff, as he further states in his return, 
“refused to make the adjudication,” and returned the writ after 
retaining a copy. , 

The plaintiff thereupon commenced this proceeding to compel the 
sheriff ‘‘to pass a sale of the property adjudged to him accerding to 
the formalities of the law, and to give the purchaser a clear and unin- 
cumbered title thereof.” 
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The sheriff answered setting up the facts above stated as his reasons 
for refusing to complete the title. A number of the opponents inter- 
vened and joined the sheriff in resisting the demand of plaintiff. 

The court a@ qua gave judgment in favor of the plaintiff and the 
sheriff, Generés and Perrin appealed. 

We are of opinion that there was error in the judgment. The third 
opponents, under the provisions of articles 396, 401 and 402 of the 
Code of Practice, procured the orders of the court directing the sheriff 
to retain the proceeds of the sale. The notice of these orders was 
given to the sheriff before the sale, and he could not comply with 
them, and with the law, unless the proceeds were paid to him in full 
by the purchaser. The plaintiff, the highest bidder, contends that, 
inasmuch as the mortgage to enforce which his judgment was ren- 
dered, was first in rank on the property, he is entitled to retain its. 
amount in his hands. It would seem that this involves a petitio- 
principiis. The question whether his mortgage is first or not is the 
very question in dispute, raised by the oppositions. These oppositions. 
have never been tried, and a decision of the case now before us would 
therefore be premature. We think the interests of justice and the 
rules of correct practice require that the case should be remanded and 
that this proceeding should be cumulated with the oppositions, that. 
they may be determined together, with due regard to the rights of all 
parties. 

It is therefore ordered that the judgment appealed from be avoided 
and reversed, and the cause remanded to be proceeded with according 
to law, and that the appellee pay the costs of the appeal. 








No. 787.—SuccEssion OF PoLiLock. 


A motion, in the nature of an answer to a motion to dismiss an appeal for want of proper 
parties, which asks that the effect of the appeal be restricted to the parties who have 
been cited, will not be granted by the Supreme Court. 

PPEAL from Second District Court of New Orleans. Thomas, J. 
Sambola & Ducros, for opponent and appellant. A. Robert, for 
appellee. 

Howe, J. The appeal in this case was taken, in 1865, from a judg- 
ment dismissing the opposition of Llambias and Dockter to the account 
filed by the administratrix. The appellants failed to have the cred- 
itors who are interested in maintaining the judgment, cited, and a 
motion has been made to dismiss the appeal for want of proper parties. 

In opposing this motion, the appellants have filed a written declara- 
tion, accompanied with a motion in which they ask the court to restrict. 
the effect of their appeal, so as to render judgment against the admin- 
istratrix only (she having been cited as appellee), and confining its 
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operation to the balance left in her hands after the other creditors are 
paid. In this way they seek to cure what they admit to be otherwise 
a fatal defect. 

We are not furnished with any precedent for granting such a motion, 
and, upon consideration, do not think 1t should be allowed. 

Appeal dismissed. 








No. 1799.—Mary Rivey, wife of Frank Quirk, v. Her Huspanp. 


In this case the wife brought suit against her husband for a separation from bed and board , 
and for her share in the community. An injunction issued against the husband, restrain- 
ing him from disposing of or otherwise using the community property pending the suit. 
The husband gave a bond, with security, conditioned that he would restore the commu- 
nity property in case it was finally decided that the wife was ertitled to a separation from 
bed and board. On trial, it was decided that the wife have a judgment of separation 
from bed and- board, and that the husband deliver to her, within ten days, her share of 
the community property, in default of which the husband and his surety on the bond 
were condemned, in solido, to pay the sum of eight thousand dollars The defendant 
and surety took separate appeals. Held—That, the surety, not being a party to the suit 
for separation, the judgment rendered against him, condemning him solidarily with the 
husband to pay the amount of the wife's judgment, was a nullity astohim. It was 
further held that the judgment against the husband, being fully sustained by the 
evidence in the record, must be affirmed against him, with a reservation of all the rights. 
of the wife to recourse against the surety on the bond. 


PPEAL from the Fifth District Court of New Orleans. Leaumont, J. 
Whitaker & Rice, for plaintiff and appellee. EF. W. Huntington, 
for defendant and appellant. J. L. Tissot, for Auguste Couturie, surety, 


appellant. 

TALIAFERRO, J. This is a suit of a wife against her husband for 
separation from bed and board, grounded upon the alleged cruel treat- 
ment constantly inflicted upon her by the defendant, and which she 
avers is insupportable, and renders it impossible for her to continue to 
live with him. She therefore prays judgment, decrecing a separation 
from bed and board; for the amount that may be found due her out of 
the acquets and gains that have arisen during the existence of the 
community between them; for an injunction restraining him from dis- 
posing of any part of the community property during the pendency of 
the suit, and also for the sum of one hundred dollars per month during 
the same period, for her maintenance and support. 

The court rendered an order granting the injunction prayed for, and 
also assigning the house of the plaintiff’s mother for her domicile 
during the progress of the cause, and awarded one hundred dollars 
per month for her maintenance. 

The defendant released the injunction, by entering into bond, with 
satisfactory security, in the sum of ten thousand dollars, conditioned 
that he would deliver the property in the same state in which it was at 
the time the injunction was issued, if a definitive judgment should be 
rendered against him in the suit. 
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The testimony introduced on the part of the plaintiff most fully 
sustains her allegations of ill treatment. Witnesses, whose testimony 
is not impeached or questioned, show the defendant to be a man of 
low, brutal disposition, passionate, vindictive, obscene in his language, 
insulting his wife without provocation, whipping her, threatening to 
kill her, boasting of his reputation of having killed one wife already. 
One of the witnesses, a female who lived in the house, stated that ‘at 
these whippings, he kicked and struck Mrs. Quirk several times ;"’ on 
one occasion he struck her in the face with his fist, and swelled her 
face; that he turned witness and Mrs. Quirk out of the house several 
times, using foree when he did it; that, during the month of April, 
1866, both the witness and Mrs. Quirk suffered for want of sufficient 
food; on one occasion, that the defendant took the dinner that was 
cooking on the furnace and threw it in the slop bucket; that he neve1 
ate at home. 

On the eighth of November, 1867, judgment of separation from bei 
and board was rendered, and on the twenty-seventh of March following 
a judgment was rendered, decreeing that the defendant deliver to the 
plaintiff her undivided half interest in certain property specified in 
the judgment, within ten days from the signature of the same, and, in 
default thereof, that plaintiff recover from Frank Quirk and Auguste 
Couturie, surety on his injunction bond, in solido, the sum of eight 
thousand dollars, with legal interest from judicial demand until paid, 
with the privilege allowed by law to married women, and costs of 
suit. From this judgment Couturie, the surety on the injunction bond, 
has appealed. 

The appellant complains of the judgment, for the following reasons: 
First, because, from the evidence in the record, it is impossible to 
ascertain what effects composed the community at the dissolution of 
the marriage; second, the partition was not preceded by an inventory; 
third, the plaintiff was not entitled to a judgment for a specific sum, 
but for the amount found due on a settlement of the community ; 
fourth, the court should have ordered the mode of effecting the parti- 
tion of the community; fifth, the property was not susceptible ot 
division in kind, and a sale was necessary ; sixth, the community was 
not charged with the debts of the defendant, nor was his separate 
property deducted from the common effects. 

The defendant took no appeal from the judgment decreeing a sepa- 
ration from bed and board. 

The surety, not having been a party to the last judgment, decreeing 
an assignment to the plaintiff of one-half the community property, or, 
in default thereof, the payment of eight thousand dollars, for which 
the principal and surety were held bound solidarily, the judgment is 
null, as to him. 
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It is therefore ordered that the judgment of the lower court, as to 
the appellant, be annulled, avoided and reversed. It is further decreed 
by this judgment that all the rights of the plaintiff under the bond to 
recover against the surety, are specially reserved to her. It is further 
ordered that the plaintiff and apvellee pav the costs of this appeal. 


On APPLICATION FOR RENEARING. 


TALIAFERRO, J. In this case, our attention being called to an omis- 
sion of the court to pass upon the appeal taken by the defendant, 
Quirk, from the judgment rendered in the lower court against him and 
his surety, Auguste Couturie, on the first of April, 1868, we now order, 
adjudge and decree that said judgment, so far as relates to Frank 
Quirk, the defendant, be affirmed, with costs. 








No. 1835.—Davip AKIN v. P. A. Grraup. 


A creditor of an insolvent can not urge the pendency of the insolvent proceedings as a 
suspension of prescription, and, at the same time, ignore the provisions of the insolvent 
laws as to the form of proceeding against his ceding debtor. 

A judicial admission made in an insolvent proceeding whereby the claim of the creditor is 
allowed, is prescribed by ten years. 

PPEAL from the Third District Court of New Orleans. Emerson, J. 
Thomas Hunton, for plaintiff and appellant. Buchanan & Gil- 
more, for defendant and appellee. 

Howe tt, J. The plaintiff alleges that prior to 1841 Champomier & 
Giraud, commercial partners, made a cession of their property to their 
creditors; that he was placed on their bilan as a creditor for two 
sums, evidenced by notes of Giraud indorsed by the firm and secured 
by mortgage on certain property which was sold, and the proceeds 
thereof allowed and paid him as a credit on his claim upon a tableau of 
distribution, which was homologated on the twenty-eighth January, 
1841; that said notes are lost, but are merged in the said judgment of 
homologation; he is a judgment creditor of defendant for said claim ; 
that the defendant has come to better fortune and is possessor of a 
large estate; that in the beginning of the late rebellion defendant 
promised to pay said claim, if successful in certain cotton operations 
then pending, in which he was successful; that defendant now resides 
in France, but has property here, and he prays for a writ of attach- 
ment and for judgment for said two sums, with interest, less the 
credit allowed on the twenty-eighth January, 1841. 

The answer is a general denial and the prescriptions of five, ten and 
twenty years. Judgment was rendered sustaining the plea of prescrip- 
tion, and plaintiff appealed. 

No exception was made to the richt, form or uncertaigty of action. 

73 
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If plaintiff bases his action on the notes, it is prescribed by the 
lapse of five years. If upon the judicial acknowledgment of the 
debt in the insolvent proceedings, the claim is prescribed by ten years. 
If he be a judgment creditor of the defendant, there is no basis for 
another suit, as this is not a suit to revive a judgment, which was. 
besides long since prescribed, if it ever existed. 

The plaintiff can not urge the pendency of the insolvent procecd- 
ings as a suspension of prescription, and, at the same time, ignore the 
provisions of the insolvent laws as to the form of proceeding against 
his ceding debtor. See C. C. 2173; 8 R. 205; 10 An. 255. 

It is true the State insolvent laws are superseded by the bankrupt 
law of 1867; but we are referred to no provision of law, and we know 
of none, by which the plaintiff is in consequence remittcd to his 
ordinary remedy on the balance of a claim embraced in the insolvent. 
proceedings. To grant him such a remedy would be inconsistent with 
the laws of insolvency and prescription. 

As set out in the pleadings, plaintiff’s demand is prescribed, and 
hence the parol proof of a new promise to pay, was properly excluded. 

Judgment affirmed. 

Rehearing refused. 








No. 2976.—Tue State or Lovuistana, ex rel. A. & X. BERNARD, v. 
Tue CLERK oF THE S1xtH District Court oF NEw ORLEANS. 
Clerks of district courts are not permitted to demand the fees from the defendant for 
making a transcript of appeal in a case where judgment has been given in favor of 
the plaintiff and the defendant appeals. 

The act of 1870, page 161, which regulates the fees of clerks for making transcripts of 
appeals and authorizes them, upon complying with certain formalities, to issue execution 


against the principal and security for costs, has reference only to the party filing the 
suit, and applies to all costs to which clerks ot district courts are entitled. 


PPLICATION for a Writ of Mandamus. Sambola & Ducros, for 
relators. William Woelper, Clerk, respondent. 

TALIAFERRO, J. The petition of the relators sets forth that a judg- 
ment having been rendered against them as defendants in a suit 
instituted in the Sixth District Court of New Orleans by E. T. Parker, 
they applied for and obtained from that court an order granting them 
a suspensive appeal and filed a sufficient bond in conformity with law ; 
that the transcript of appeal was made out in due time and has been 
for some time ready, but that the clerk of the court refuses to deliver 
the same to them unless the costs for making out the transcript be first 
paid by the relators, who are thus deprived of their right to prosecute 
the appeal taken by them 

In answer to the rule served uron the defendant to show cause, he 
proceeds at some length to state the practice of the clerks of all the 
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courts of New Orleans to look to parties who order copies for any pur- 
pose for the costs of such copies, and to detail the reasons upon which 
that practice is founded. We are referred to no law which authorizes 
clerks of district courts to claim the costs of transcripts of appeal in 
advance from defendants who appeal from judgments rendered against 
them. We have not to consider the propriety or impropriety of the 
custom which the defendant refers to, but rather to be governed by 
what seems to be the meaning and purport of the enactments of the 
Legislature on the subject of clerk’s fees. The act passed at the 
regular session of 1870, found at page 161, entitled ‘‘ An Act to regulate 
the costs of clerks, sheriffs, recorders and notaries public throughout 
the State of Louisiana,” ete., prescribes the fees of district clerks for 
making transcripts of appeal, and authorizes them, upon complying 
with certain formalities, to issue execution against the principal and 
security for costs. This obviously has reference to the party filing the 
suit and applies to any and all costs to which the clerks of district 
courts are entitled. We find no Sufficient reason to depart from the 
ruling in the case of the State, ex rel. A. Kearny, v. The Clerk of the 
Seventh District Court of New Orleans, decided in May last. 

It is therefore ordered that the rule be made absolute, the defendant 
paying costs. 


Mr. Chief Justice Ludeling and Mr. Justice Wyly absent. 








No. 1970.—Jacos Hawkuns v. B. Wier and J. Mapison WELLS. 


The burden of showing a failure of consideration of a promissory note falls on the party who 
alleges it, and if the maker sets up this defense against the holder in a suit to enforce it, 
the failure to make good his defense, by evidence, on trial in the lower court, is sufficient 
to authorize the appellate court to give damages against him for a frivolous appeal. 
PPEAL from the Sixth District Court of New Orleans. Cooley, J. 

Hawkins & Fish, for plaintiff and appellee. Cotton & Levy, for 
defendant and appellant. 

TALIAFERRO, J. The plaintiff sues Wiel as maker, and Wells, as 
indorser, of a promissory note for two thousand dollars, made payable 
to Wells rinety days after date, being dated twenty-sixth of Decem- 
ber, 1866, and stipulating interest at eight per cent. per annum from 
date. On the petition is indorsed the following : 

‘*T waive citation and service ot petition in this casc—waive domi- 
cile and notice of protest.” 

(Signed) ‘J. Mapison WELLs:” 

The defendant Wiel alone answered. He denies that the plaintiff is 
the bona fide holder in his own right of the note sued on, which being 
non-negotiable, he sets up an equitable defense against, averring a 
failure of consideration. 
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Judgment was rendered in favor of the plaintiff for the amount sued 
on as to Wiel, and against him as to Wells, the case in regard to the 
latter being dismissed as of nonsuit. 

The appeal is taken on the part of Wiel. 

We see no error in the judgment. 

The instrument sued upon expresses upon its face that it was given 
for borrowed money. 

On the part of the defendant, Wiel, there is an entire failure to 
establish the allegations contained in his answer. 

The plaintiff prays this court to award him damages for a frivolous 
appeal, and we think the case warrants us in granting them. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed. It is further ordered that the defend- 
ant, Wiel, pay the plaintiff the further sum of one hundred and fifty 
dollars as damages for a frivolous appeal 


Mr. Chief Justice Ludeling and Yr. Justice Wyly absent. 


No. 2139.—Jinson P. Harrison v. Estuer B. Meyer, Testamentary 
Executrix, ete. 

An action for rent is prescribed by three years. C. C. 3503. 

A suit that has been commenced and afterwards voluntarily discontinued by the plaintiff 

does not interrupt the current of prescription. C. C. 3435. 

A military order which permitted the bringing of suits for rent, but suspended the progress 
thereof, can not be invoked by the lessor to defeat tne plea of prescription. 
PPEAL from the Second District Court of New Orleans. Duvig- 
neaud, J. D. OC. Labatt and J. O. Harrison, for plaintiff and 
appellant. Rosclius & Philips, for defendant and appellee. 

Howe, J. This action was brought for rent, the last installment of 
which is alleged to have fallen due August 8, 1865. Citation was 
served December 7, 1863, and the plea of prescription of three years 
filed by the defendant was therefore correctly maintained by the 
district judge. C. C. 3503. 

The property in question was seized by the government of the 
United States during the late rebellion, and the tenant, Miller, of 
whom the defendant is executrix, was made to pay rent to the United 
States. An action similar to the present was commenced in Novem- 
ber, 1865, to compel Miller to pay over again to plaintiff, but was dis- 
continued by plaintiff. The discontinuance was voluntary and the 
suit therefore did not have the effect to interrupt the current of pre- 
scription. C. C. 3485. 

The plaintiff contends that he was compelled to discontinue by 
military orders, and invokes a modification of the rule contra non 
valentem, etc. The first of the orders in question was issued in 1864, 
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and merely suspended the progress of suits of a similar character then 
pending. The second, issued in September, 1865, was also general 
in its scope, and contained nothing which could be held to have com- 
pelled the plaintiff to discontinue. It does not appear to have pre- 
vented him from beginning his action two months after, in November, 
1865, and we find nothing in it which could compel the abandonment 
of the same. 
Judgment affirmed. 


Mr. Chief Justice Ludeling and Mr. Justice Wyly absent. 








No. 2901.—Tue Srate or Lovurstana, ex rel. SOUTHERN BANK, v. 
THE JUDGE OF THE E1Ggutu District Court, Parish of Orleans. 
The Chief Justice of the Supreme Court, or the senior Justice thereof, may, in vacation, on 
application for a writ of mandamus against a court of inferior jurisdiction, grant a rule 
nisi against such judge, ordering him to show cause on a day fixed at the next regular 

term of the court, why the writ should not isssue. 

A rule nisi or order of the Supreme Court, directing a court of inferior jurisdiction to show 
cause on a day fixed, why a writ of mandamus should not issue compelling him to grant 
an appeal in the case, is not a judgment of the court. Therefore, such order may be 
granted in chambers and signed by the Chief Justice or the senior Justice thereof. 

The Supreme Court has appellate jurisdiction only, and the right of appeal is secured to every 
litigant by the constitution. It therefore becomes the duty of the Supreme Court to 

rotect litigants against all encroachments upon this right by inferior jurisdictions. 
PPLICATION for Writs of Mandamus and Prohibition. Hays & 
New, for Emerson, Judge of the Third District Court, presiding in 
the Eighth District Court. John H. Ilsley and Thomas Gilmore, for 
relators. 

Lupetine, C. J. In August last, after the Supreme Court had 
adjourned, an application in the above entitled cause, addressed to the 
Supreme Court of the State of Louisiana, was made to the Chief Jus- 
tice for writs of mandamus and prohibition against the judge of the 
Eighth District Court of the parish of Orleans (C. M. Emerson, judge 
of the Third, then presiding in the Eighth), to compel him to grant an 
appeal in the case of The State of Louisiana ex rel. Jacob Strauss v. 
Southern Bank, and to prohibit him from executing the judgment ren- 
dered, until the final disposition of the application for an appeal. 
The application having been made in vacation, the Chief Justice 
granted the provisional orders and fixed a day for the trial thesest, at 
the next regular term of the Supreme Court. 

On the day fixed, the judge failed to show cause; but Jacob Strauss 
appeared by counsel, and for answer said: “The writs herein have 
not been issued by this honorable court, but by one member thereof 
in vacation; and that the same is not authorized by law.” 

Tn substance, the argument of the counsel for Strauss is, that these 
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writs can only be issued by a court or tribunal, because in the various 
articles of the Code treating on this subject, the power is not conferred 
upon the judge or judges, but upon the court or tribunal of competent 
jurisdiction, and he refers to articles 829, 837, 839, 845, 847, 848 and 
184, Code of Practice. And he asks, What constitutes the Supreme 
Court? Article 73 of the constitution is not ambiguous; a majority 
of the parties constitute the court, and no judgment can be rendered 
except three of the Justices concur. But it is equally clear that no 
judgment can be rendered by the court except in open court ; whereas, 
the practice has always been to issue these orders nisi, in chambers, 
the Chief Justice or senior Justice present signing them. It is because 
they are not judgments, but orders in the nature of citations or sum- 
monses, that the practice has grown up. If the position of the 
defendant be correct, these orders should only be granted in open 
court. 

But an examination of the law will show that the practice of issuing 
these orders in chambers, under the signature of the Chief Justice, is 
not in violation of law. Article 829 of the Code of Practice, relied on 
by the defendant, declares that a mandamus “est un ordre rendu au 
nom de U Etat PAR UN JUGE de jurisdiction compétente,” etc., ‘is an order 
granted in the name of the State by a judge of competent jurisdic- 
tion.” The French text should control. 

‘*It is a matter of notoriety in the profession, and has been fre- 
quently recognized by this court, that the Code of Practice was 
originally written in French, and that the English translation was very 
negligently executed, the consequence of which has been many gross 
faults of translation and perversions of the meaning of the legislator, 
in the English text.” 9 An. 12, Mills v. Jones. Article 831, Code of 
Practice, declares this order may be issued at the discretion of the 
judge. This article is correctly translated. 

Article 830, Code of Practice, declares the object of the writ of man- 
damus to be “to prevent a denial of justice,” ete., and directs that 
the judges of “ the district and parish courts shail have the right to 
try a mandamus in chambers during the recess of said court.” Other 
judges may issue the orders, but not try them, in chambers. 

The right to appeal is granted by the constitution, and it is the duty 
of this court to protect litigants against all encroachments upon this 
right by inferior courts. The Supreme Court, as well as other courts, 
possesses the powers which are necessary for the exercise of the juris- 
diction given to it by law, in all the cases not expressly provided for 
by the Code. C. P. 877. 


When, in the progress of a suit, a necessity arises for the application 
of these writs, and the Supreme Court is not in session, ex necessitate 
rei, the Chief Justice or the senior Justice present should grant the pro- 
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visional order. Any other interpretation of the law would do violence 
to the clear intention of the lawmaker and to justice. 

It is therefore ordered that the mandamus be made peremptory, and 
that the prohibition be made perpetual. 


HowELt, J., concurring. Ihad entertained the opinion, formed after 
an examination of the articles of the Code of Practice on this subject, 
that the order for a provisional mandamus must issue from a court, 
and that, as one of the judges of this court is not the court, he was 
without adequate authority to issue the order in the absence of the 
other judges, or enough to constitute a quorum. And I had grave 
doubts, whether, under existing legislation, the court could act, even 
for this purpose, in vacation; but as cases of pressing necessity do 
arise, and I do not see that any serious inconvenience cin result from 
the practice recognized in the present ruling, I yield my views to the 
more mature opinion of my brethren. 

It is very properly inferred that, if a court has the power to issue a 
writ of mandamus, it is vested with the power to take all necessary 
incipient and prelimivary steps to accomplish that end, at any time, 
if not contrary to express law, which it may deem requisite; and it 
may well be inferred that, as one of the judges in granting the pre- 
liminary order, acts in the name of the court, it may be considered 
the act of the court, until the court formally sets it aside. For this 
reason, and without expressing an opinion upon the question, as to 
whether or not the French text must prevail, I concur. 








No. 2830.—F. €. MAHAN v. SuNDRY DEFENDANTS. 


‘The act number fhirty-five, approved sixteenth of March, 1870, which appropriates two 
thousand dollars for the payment of costs in suits, where the State is a party, and loses 
the case, docs not apply to the payment of costs in suits brought by tax collectors to 
enforce payment of taxes against delinquents. Therefore, the Auditor of Public 
Accounts is not authorized, nor can he be compelled, by mandamus, to warrant against 
this appropriation, in favor of a clerk of a district court for his costs that have accrued 
in suits brought by tax collectors, to enforce the payment of taxes due the State. 


PPEAL from the Fourth District Court, parish of Orleans. 
A Théard, J. Breaux & Fenner, for plaintiff and appellee. Hornor 
& Benedict, for defendants and appellants. 

Howe .t, J. The State of Louisiana has appealed from a judgment 
ordering the Auditor to issue a warrant in favor of the clerk of the 
Fourth District Court for the parish of Orleans, on the State Treasurer, 
for $861 78, costs in certain suits, “payable out of the two thousand 
dollars appropriated by the General Assembly to pay costs in suits, 
where the State loses the case, per act number thirty-five, approved 
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sixteenth March, 1870,” which reads: ‘‘ Appropriation to pay costs in 
suits, where the State loses the case, two thousand doll@fs ($2000), or 
so much thereof as may be necessary.” 

The facts are as follows: The State tax collector of the First Dis- 
trict, city of New Orleans, filed various petitions in the Fourth District 
Court, asking for the appointment of a curator ad hoc to represent the 
parties severally named in the petitions as owners of property, in any 
proceedings which he may institute or acts done in the enforcement of 
the collection of the one per cent. tax assessed upon such property. 
This appointment was made and notice thereof given, after which the 
clerk took a rule on the collector, Auditor and Attorney General, to 
tax his costs in the said proceedings, and have a warrant issued for 
the same, which rule was amended in amount and made absolute. 

It is contended in behalf of the State that the court @ qua erred in 
directing a warrant to issue upon said fund, because the costs claimed 
were not embraced in said appropriation, the State not having lost the 
eases in which they accrued. That this appropriation was not intended 
to cover costs in such proceedings seems to us manifest. These were 
proceedings instituted by only one of the many tax collectors in the 
State, and the amount (#1355) claimed by this clerk alone, would 
absorb more than half, and the sum allowed is nearly half of the whole 
appropriation. It is presumable the Legislature would have fixed an 
amount more nearly proportioned to the costs which must necessarily 
be incurred in tax suits. But more than this, these can not, in the 
sense of the act quoted, be considered cases lost by the State. They 
seem to be yet pending, and the law authorizing the collection of court 
costs every six months can not be enforced against the State, because 
the State can not be sued. The State is, doubtless, responsible for all 
costs legally incurred in its behalf, but the mode of paying them is to 
be provided by the Legislature. The appropriation in question is not, 
in our opinion, the provision made for the payment of the costs claimed 
in this proceeding. If the statute authorizing the suits or proceedings 
in which they accrued does not provide for their payment, or some 
other special statute, the clerk took the risk of the Legislature’s pro- 
viding for them when applied to. The Auditor can warrant upon 
funds only as authorized by law. 

It is therefore ordered that so much of the judgment appealed from 
as directs the State Auditor to issue a warrant in favor of the clerk of 
the Fourth District Court, for the parish of Orleans, for $861 78, pay- 
able out of the appropriation of $2000, made by act number thirty-five, 
approved sixteenth of March, 1870, be reversed and annulled, with 
costs of appeal. 


Mr. Chief Justice Ludeling and Mr. Justice Wyly absent. 
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No. 2898.—Tug STate or Lourstana, ex rel. Widow J. B. ANSELINE, 
v. THE CLERK OF THE SEconpD District Court, parish of Orleans. 
Where an appeal bond has been Ziven according to law, the clerk of the district court can 
not exact payment of his costs in money, or additional security from the appellant, as a 

condition precedent to the delivery of the transcript. 

In case the return day for filing the transcript in the Supreme Court has passed, through the 
fault of the clerk of the district court, in refusing to deliver it, until his costs were paid, 
after the bond had been given, the time for filing the transcript will be extended, and the 
@erk will be compelled, by maadamus, to deliver the record, and pay the costs of the 
writ. 

PPLICATION for Writ of Mandamus. M. O. Tracy, Clerk, respond- 
ent. A. DL. Tissot, of counsel. G. Schmidt, for relator. 

LuDELING, C. J. The appeal bond having been given according to 
law, the clerk should have delivered the transcript to the appellant. 
He had no right to exact payment of the cost, or additional security 
from the appellant, as a condition precedent to the delivery of the 
transcript of appeal. 

As it was owing to the fault of the clerk that the transcript of appeal 
was not filed, in due time, in the Supreme Court, it is ordered that the 
return day be extended to the second of January, 1871; that the man- 
damus be made peremptory, and that the defendant pay costs of this 
proceeding. 








No. 2149.—J. H. Lamotrne, Administrator, v. ALEx. Hausse. 


A purchaser of property at public sale will be held responsible for his bid, unless he show 
that the vendor has been guilty of such deception or fraud as would mislead a prudent 
purchaser. 

In this case the property sold was advertised in the official journal, in the English language, 
as required by law. It was also advertised in the French language, in which an errone- 
ous description of the property was given. Both notices were read at the sale by the 
auctioneer, without objection being made at the time as to the discrepancy. The defend- 
ant in this suit bid off the property, and afterwards refused to comply with his bid by 
paying the amount. The property was re-offered, and failed to bring the amount of the 
first bid at the second offering. Held—That the bidder at the first sale must be con- 
demned to pay the difference. 


PPEAL from the Seventh District Court, parish of Orleans. 
Collens, J. Charvet & Duplantier, for plaintiff and appellee. 
Hyman, Wallace & Handlin, for defendant and appellant. 

HowELt, J. This suit is brought to recover the difference between 
the first and second adjudications of a house and lot which were sold 
the second time at the risk of defendant, whose defense is that there 
was error in the notice, induced by the fraudulent misrepresentation 
of the plaintiff, by which he was led to believe that there was a pass- 
age on each side of the house, leading to the back yard, when, in fact, 
there was but one. This misrepresentation consists in the advertise- 
ment in French, published in the Bee, at the instance of plaintiff, 
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which described the property as having a double passage (‘‘ double 
passage.”) This proves to have been a mistranslation of the English 
and official advertisement, in which the original words are “ double 
pavement,” and was made by some one in the office of the Bee, and the 
mistake was not discovered by the plaintiff until his attention was 
called to it, when informed that defendant refused to comply with the 
terms of sale. The advertisement in English, in the Republican, the 
official paper, and that in French, in the Bee, were both read by the 
auctioneer, and the discrepancy in this particular seems to have 
attracted the attention of no one present. After the adjudication, the 
defendant went with a carpenter and examined the premises, to see 
what repairs were needed, and at that time made no reference to two 
passages, and no objection to the sale or property. It was apparent 
to the slightest observation that the property had but one passage. 
The defendant is a Belgian; has resided in New Orleans since 1853; 
was cook at the City Hotel for six or seven years prior to the trial of 
this suit in December, 1868; he speaks the English language, and at 
the examination as a witness answered questions propounded in that 
language. Under these circumstances, we think the judge a quo did not 
errin holding defendant responsible for his bid. The law required the 
advertisement to be in English only, and to be in the official journal. 
a his must be held to control, unless the vendor should be guilty of 
»» such deception or fraud as would mislead a prudent bidder. The evi- 
dence in this case does not establish any such conduct on the part of 
plaintiff. The defendant heard both advertisements read, and he 
should have inquired as to the discrepancy, if really calculated to mis- 
lead him, and he considered the fact of a double passage important. 
Judgment affirmed. 
Mr. Chief Justice Ludeling and Mr. Justice Wyly absent. 








No. 1971.—E. TuHomrson v. W. CULLINANE. 


‘The purchaser of personal property, such as a mule, at a public sale, made under the regula- 
tions prescribed for the sale of estrayed animals, .gets a good title thereto, even though it 
may be shown that the animal was originally stolen. C. C. 3474. 

PPEAL from Seventh District Court, parish of Orleans. Collens, J. 
J. McKee, for plaintiff and appellant. ornor & Benedict, for 
defendant and appellant. 

HowELt, J. In February, 1868, the plaintiff sequestered, in the 
possession of the defendant, a mule, which, he alleges, was stolen from 
him in December, 1866. The defendant set up title by purchase, in 
good faith, in February, 1867, from one T. McMahon, called in war- 
ranty, who bought said mule and a dray from one P. Condon, who had 
purchased them as estrays on fourteenth January, 1867, at public 
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auction, at a sale by the Street Commissioner of New Orleans, under 
police laws, after due advertisement. The district judge was satisfied 
that the mule was stolen from plaintiff, and under articles 2427 and 
3472, C. C., gave him a judgment for the mule or its value, $250, and 
the sum of $318 for the use or hire thereof to the institution of this 
suit, and a judgment in favor of defendant for $225, against McMahon, 
as warrantor. Defendant appealed, and before us he invokes article 
3474, as relieving him from liability. It reads as follows: ‘ This 
reclamation on the part of the owner, even by reimbursing the price, 
is not allowed against a person who has purchased stray animals which 
have been sold in conformity with the regulations of police, or other 
movable objects lost or abandoned which are sold by authority of 
law, although he has not possessed them during the time required for 
the prescription of movables.” 

The evidence shows that the mule in question, with a dray and har- 
ness, was advertised during ten days and sold by the Street Commis- 
sioner, as an estray, in accordance with the police regulations on that 
subject, except that the advertisement was not made immediately 
after the expiration of three days from the date of impounding, as 
prescribed by said regulations; but this delay can not be said to be 
prejudicial to the owner, as it prolonged the time for search and 
recovery before his title would be divested. Whether the mule was 
stolen or not from the plaintiff, it is unnecessary to decide in this con- 
troversy, as it is shown that defendant's title was not derived through 
the alleged theft, but through the acts of public officers in the mode 
prescribed by law; and the article of the Code above quoted denies 
to the original owner the right of reclamation, even upon refunding 
the price, and confirms the title of the purchaser to animals regularly 
sold as estray 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant, with costs in both 
courts. 

Rehearing refused. 








No. 2817.—Tue State or LouiIsiANA v. ALEXANDER GRAVIOTTE. 


Insanity, when pleaded in defense of a criminal act, such as homicide, must be clearly shown 
to have existed at the time of the commission of the act. Therefore, evidence of a wit- 
ness, to show such a state of mental excitement in the accused, produced by the insulting 
language and threats used towards him by the deceased, his wife’s paramour, at the time 
of the killing, is not admissible to show insanity. 

PPEAL from the First District Court, parish of Orleans. Abell, J. 
Simeon Belden, Attorney General, for the State. A. A. Atocha, for 
defendant and appellant. 
TALIAFERRO, J. The defendant, being indicted for murder, was found 
guilty of manslaughter, and sentenced to hard labor in the peniten- 
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tiary for the term of two years and six months. He has appealed from 
the judgment. 

The plea set up in his behalf on the trial was that of insanity. A 
bill of exceptions to the ruling of the court excluding evidence offered 
to sustain the plea of insanity, embraces the grounds upon which the 
plea was taken. The defendant offered to prove, by a witness intro- 
duced on the part of the defense, that on the night previous to the 
commission of the homicide, the witness and the accused saw improper 
conduct between the wife of the latter and a man who was with her in 
the house of the accused. The character of this alleged misconduct 
was sought to be elicited by a question put tothe witness. The evidence 
was offered to show such a state of mental excitement in the defendant, 
produced by what he had witnessed, and the insulting language used 
towards him by his wife’s paramour, as might become a predisposing 
cause of insanity. The evidence was objected to on the part of the 
State, and rejected by the court as irrelevant and inadmissible to prove 
insanity. We think the ruling correct. Insanity, when pleaded in 
defense of a criminal act, must be clearly shown to have existed at 
the time of the commission of the act. Vague conjectures as toa 
probable existence of mental aberration from supposed predisposing 
causes are quite too sublimated to possess weight in the inquiry as to 
the sanity or insanity of an accused party. The counsel of the defend- 
ant further asked the court to charge the jury as follows: 

First—There is no presumption of malice in this case, if any proof 
ot alleviation or excuse arise out of the evidence. 

Second—The existence of malice is not presumable in this case, if, 
on any theory consistent with the evidence, the homicide was excusable. 

Third—If, on the whole evidence presented, there is any hypothesis 
consistent with the conclusion that the homicide was excusable, the 
accused can not be convicted. 

The fourth and fifth points are mere reitcrations of the grounds upon 
which the testimony was offered to show insanity, and which was 
rejected by the court. 

To these requirements, in their order, the judge charged the jury: 

1. That if there was alleviation or excuse, there could be no 
murder; the offense would, at most, be only manslaughter. 

2. The court declined to give the charge required under this 
head, because it could only do so by referring to the evidence, which it 
has no right to do. 

3. The jury was charged expressly, that, if the homicide were 
excusable, they must acquit. 

We find no error in the charges given to the jury. The defendant 
has failed to present a case requiring this court to grant him relief. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed. 
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No. 2892.—Statr or Louisiana, ex rel. ANN R. Parks, v. JUDGE OF 
SEVENTiI JupicraL District. 


Where a judgment of nullity has been rendered at the suit of the creditor against the hus- 
band and wife, avoiding the judgment of the wife against the husband, and canceling 
the sale of real estate by the husband to the wife in payment thereof, the judge a quo 
must fix the amount of the bond for a suspensive appeal, C. P. 577. And in case of refusal, 
a mandamus will issue, on application of the relator, compelling him to fix the amount of 
bond and grant a suspensive appeal. 

In fixing the amount of the bond for a suspensive appeal, where the title to real estate is 
involved, and no judgment for money has been given, the judge a quo must take into 
consideration the estimated value of the revenue to be derived from the use of the prop- 
erty, and such further amount as he may determine, as surety for injury or deterioration 
which the estate may suffer while in possession of the appel'ant, and fix the bond in an 
amount exceeding by one-half such estimate. 


PPLICATION for Writ of Mandamus. Waddell & Barbin, for 
relator. * G. Merrici Miller, Judge of Seventh Judicial District, 
respondent. 

Howe tt, J. The relator asks for a peremptory mandamus directing 
the Judge of the Seventh Judicial District for the parish of Avoyelles, 
to fix the amount of the bond necessary for a suspensive appeal granted 
her from a judgment in the case of Keller v. Parks and Wife, alleging 
that a bond for costs, or for the revenues and probable deterioration 
of the real estate involved, is sufficient. The judge answers that he 
granted the alternative order for a devolutive appeal upon a bond for 
one hundred dollars, or a suspensive appeal upon a bond according to 
law, which, taking the alleged value of the property, would require a 
bond for $22,500; that there his jurisdiction ceased; that this is not a 
case in which a standard is not fixed by law, and he is without dis- 
cretion to fix the amount of the bond, and that the relator did not 
tender a bond in any amount to cover the revenues and deteriorations. 

The material facts are, that the plaintiff, Keller, having a judgment 
with mortgage against M. Vernon, the husband of the relator, obtained 
a judgment against both, annulling a judgment in favor of the wife 
against the husband, and a notarial act offic of a tract of land by 
the husband to the wife in satisfaction of said judgment, recognizing 
the mortgage of plaintiff, Keller, on said land, and ordering it to be 
seized and sold to satisfy Keller’s judgment. In his petition for nullity 
Keller alleged that the land is worth $15,000, 

The reasons assigned by the judge are insufficient. There is no 
judgment against the relator for a sum of money, bué one that avoids 
her title to property, and subjects it to an execution in favor of another. 
The possession and title to the property are in question, in which case 
article 577 C. P. applies. The ground that a bond was not tendered in 
accordance with said article, can not avail, as the judge considered 
himself without jurisdiction to change his order after granting it, or 
to fix the amount. The offer, by his own showing, would have been a 
vain one. He was mistaken as to the fact of jurisdiction, which is not 
divested until, in this case, at least, the bond was filed. 
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It is therefore ordered that the mandamus herein be made peremp- 
tory, and the Judge of the Seventh Judicial District be ordered to fix 
the bond for a suspensive appeal allowed herein, in an amount exceed- 
ing by one-half the estimated value of the revenue to be derived: 
pending the suit, from the real estate involved herein, and such further 
amount as he may determine as surety for any injury or deterioration 
which may be caused to the said estate by the appellant while in pos- 
session. 


Mr. Chief Justice Ludeling and Mr. Justice Wyly absent. 








No. 1369.—Cor, SHENEHAN & Dewitt v. Rocna, Becker & Co.—C. S. 
SAMUEL, Garnishee. 

A judgment against a garnishee, rendered on a rule to show cause why he should not be con- 
demned, on his answers filed, to pay the amount of plaintiff’s demand, is erroneous, if 
the answers do not admit an indebtedness, and the rule contains no averment under 
which proof could be introduced, and no proof was introduced traversing the answers, 
In such a case the judgment against the garnishee will be reversed on appeal. 

PPEAL from the Third District Court, parish of Orleans. Fel- 
lowes, J. Hawes & Grant, for plaintiffs and appellees. Lace, 

Foster & E. T. Merrick, for garnishee, appellant. 

Wyty, J. The plaintiffs, on their judgment and fieri facias against. 
the defendants, instituted garnishment process against C. 8S. Samuel, 
and required him to answer certain interrogatories. 

Subsequent to his answers thereto, the plaintiffs filed the following 
rule: ‘On motion of William Grant, attorney for plaintiffs in this 
case, and upon suggesting that C. 8S. Samuel, garnishee in said case, is 
liable as such on his answer filed therein, it is ordered that said 
Samuel do show cause on Tuesday, the fifteenth day of January, 1867, 
at 11 o’clock, A. M., why he should not be held liable, as garnishee, 
upon his answers filed, and be ordered to pay the full amount of plain- 
tiffs’ judgment in accordance with the law in such cases made and 
provided.” 

From a judgment for the full amount claimed against him in this 
rule, the garnishee, Samuel, has appealed. 

It is unnecessary to notice the irregularities in this proceeding sug- 
gested by the counsel for the appellant, as an examination of the 
record satisfies us that on the merits the judgment against the garnishee 


was erroneous. 

The answers do not admit an indebtedness to the defendants, and 
there is no averment in the rule under which proof could be intro- 
duced, and no proof was introduced traversing the answers. It was 
not averred or shown that the garnishee had answered untruly, or 
that his answers were evasive. Indeed, there was no evidence intro- 
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duced on the trial of the rule, as the record shows: ‘After hearing 
pleadings and argument of counsel of both parties, the court took the 
same under consideration.” And in his decree, the judge declares : 
‘The law being considered, and for the reasons orally assigned in 
open court, it is ordered,” ete. 

The judgment was erroneous. 

It is therefore ordered that it be avoided and annulled, and that 
there be judgment in favor of C. S. Samuel, garnishee, and that the 
plaintiffs pay costs of both courts. 








No. 2000.—C. C. Sampson v. M. Gitutis and Samuet G. FERGUSON. 


If more than five years are allowed to elapse from the date of maturity of drafts, to the ser- 
vice of citation, and no interruption is shown, the plea of prescription will be main- 
tained. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
B. Egan, for plaintiff and appellant. Olark, Bayne & Renshaw, for 

defendants and appellees. 
| Lupetine, C. J. This suit is upon drafts, due the twentieth of May, 
1862. Citations were served on the twenty-fourth of June, 1868. 
More than five years having elapsed after the maturity of the drafts, 
before citation, the plea of prescription must be sustained. Smith v. 
Stewart, 21 An. 

It is therefore ordered that the judgment of the lower court be 
affirmed, with costs of appeal. 








No. 2893.—Srate or Lovurstana, ex rel. ROMAN, etc., v. JUDGE S1:" 
District Court, Parish of Orleans. 

If a suspensive appeal has been granted by the judge of the district court and the bond has 
been given and filed in the record, the district judge is not competent to dismiss the 
appeal without first ascertaining by evidence whether the surety on the bond is good and 
solvent. The failure of the appellant to qualify his surety is not sufficient to authorize 
the district judge to dismiss the appeal and order execution to issue. 

An appeal being a constitutional right given to every litigant, the Supreme Court will, on 
application for.a prohibition against the inferior jurisdiction, examine the evidence 
offered touching the solvency of the surety on the appeal bond, and review the judgment 
of the court a qua dismissing the appeal because the surety is not good and solvent. 


PPLICATION for a Writ of Prohibition. Julian Michel and Albert 
Voorhies, for relator. W. H. Cooley, Judge, respondent. 

Wry ty, J. In the case of U. Marinoui v. The Pelican Insurance . 
Company, pending on appeal, a rule was taken by the plaintiff therein 
against the defendant in the Sixth District Court, parish of Orleans, to 
cause a different and solvent surety to be substituted on the appeal 
bond for B. L. Millaudon, who, it was suggested, had become insolvent 
since said appeal was granted. 
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Thereupon the defendant in said suit filed a new suspensive appeal 
bond with S. N. Moody as surety, and asked for time to justify his 
solvency, making affidavit that he was a material witness to establish 
that fact; that he was temporarily absent from the city, and that he 
would not return before the end of the week or Monday following the 
day fixed for the trial of the rule; that he had summoned him and 
used due diligence; that he had not caused the said absence, and the 
affidavit was not made for delay. 

The motion for continuance was overruled, the appeal was dismissed 
and execution was ordered to be issued. 

The defendant then sought and obtained from this ccurt a writ of 
prohibition against the judge of the Sixth District Court and the 
plaintiff in said suit. And this forms the subject of the present 
inquiry. 

In answer to the writ of prohibition the district judge says, when 
the new bond was offcred an application for time to prove the solvency 
of the surety was made, ana for that purpose he granted a continuance 
from the nineteenth to the twenty-fifth of May, 1870; that the 
application for further time was based on reasons which would doubt- 
less have been urged again had the “ further time” been allowed; and 
that he considered it the duty of the defendant, the moment the new 
security was offered, tu prove his solvency. 

We find in the transcript of the proceedings that no evidence was 
taken either to establish the insufficiency of the old surety or of the 
new. And in his decree dismissing the appeal and ordering execution 
to issue, the judge states: ‘ After hearing argument of counsel, the 
court, for oral reasons assigned, consideriv,; the law to be in favor of 
ihe plaintiff in the rule, it is ordered,” ete. e ° . ° ° 

The question is, has it been shown that the appellant has failed to 
give good and solvent security on his appeal bond as required by law ? 

Until the insufficiency of the surety on the appeal bond was 
established by competent evidence, the Sixth District Court was with- 
out jurisdiction to sct aside the appeal and issue execution on the 
judgment. If the surety became insolvent after the appeal had been 
consummated, if was incumbent on the appellant to give another, 
which seems to have becn done by him promptly. It has not been 
shown that the surety substituted for the one alleged to be insolvent 
is not good, sufficient—indeed no evidence on this point seems to have 
been introduced. Without ascertaining the insufficiency of this surety 
the judge should not have ordered execution to issue. 

In the State, ex rel. Johnson, v. The Judge of the Fifth District 
Court of the parish of Orleans, 21 An. 113, we had occasion to remark 
that the right to appeal is a constitutional right and its exercise is 
regulated by law; that the right to determine primarily whether the 
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appellant has complied with the requirements of law is vested in the 
district judge, but his decision is subject to the revision of this court. 
It is, therefore, ordered that the writ of prohibition herein be made 
perpetual, and that the plaintiff in the suit of U. Marinoui v. The 
Pelican Mutual Insurance Company pay costs of this proceeding. 








No. 2429.—Mrs. HELENA BREUNING v. SUCCESSION OF JACOB WEIGEL 
et al 


The parish court is without jurisdiction ratione materi@ to annul a judgment of the district 
court, if the amount of such judgment is above five hundred dollars. 
PPEAL from the Parish Court, parish of Jefferson. Breuning, 
Parish Judge. 2. King Cutler, for plaintiff and appellant. W. O. 
Denegre and W. Scott, for defendant and appellee. 

Wy ty, J. The plaintiff brought suit in the Second Judicial District 
Court, parish of Jefferson, claiming certain movable and immovable 
property inventoried as the property of the succession of Jacob 
Weigel, and that court gave judgment adverse to her. 

Subsequently she instituted this suit in the parish court, to annul 
said judgment of the district court on the various grounds stated in 
her petition. The court refused to annul the judgment, and she has 
appealed. 

An examination of the record satisfies us that the parish court was 
without jurisdiction ratione materia, the matter in dispute in the judg- 
ment sought to be annulled far exceeding five hundred dollars. 

It is therefore ordered that the judgment appealed from be set aside 
“nd annulled, and that the suit be dismissed at the cost of plaintiff, in 
voth courts. 








No. 1969.—WesstTER & McKenna v. JoHN MANONEY. 


All trade and traflic in articles of merchandise, between persons occupying opposite sides of 
the military lines during the late war, was expressly prohibited by acts of Congress. 
Section five, act of thirteenth July, 1861. Therefore all debts contracted and obligations 
given, on account of any such trade, are null, and no action lies to enforce them. 19 An. 
328. 20 An. 241. 


PPEAL from Sevent District Court, parish of Orleans. Collens, J. 
Henry OC. Miller, for plaintiffs and appellants. Thomas S. McCay, 
for defendant and appellee. 
Lupetine, C. J. The plaintiffs, aomuciliated in the city of New 
Orleans, sold to Mahoney & Davidson, in 1863, groceries, ete., to the 
amount of $869 31; and alleging that Mahoney & Davidson were 
commercial partners, they sued Mahoney, now a resident of New 
Orleans, for the debt. 
76 
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Mahoney alleged that Calvin Davidson and himself were residing 
within the district or territory proclaimed by the President of the 
United States to be in rebellion to the laws of the United States, at 
the time when Calvin Davidson bought the goods from the plaintiff, in 
violation of the law interdicting commercial intercourse between the 
inhabitants of the said district, and those of territory loyal to the 
United States; that the plaintiffs knew that Davidson & Mahoney 
were residing within the Confederate lines, and that they knew that 
the articles sold were intended to be earried thither. 

The evidence proves that Mahoney & Davidson were ‘blockade 
runners,” residing at Biloxi; that the plaintiffs knew the facts, and 
that they assisted in carrying the illicit traffic into effect. 

Under these circumstances, they can not recover, because the con- 
tract was contrary to the prohibitory law of Congress. Acts 1861, 
thirteenth July, section five ; 2 Black. 635; 19 An. 328; 20 An. 241. 

It is therefore ordered that the judgment of the district court be 
affirmed, with costs of appeal. 








No. 2151.—WILiL1AM L. Wynn v. A. D. Ketty & Co. 


The Louisiana State Bank was the creditor of J. C. Patrick, and took as security therefor his 
notes, payable to and indorsed by A. D. Kelly & Co. The bank held these notes until 
after their maturity, and sold them, and placed the proceeds to the extinguishment of 
their debt against J.C. Patrick. About this time the bank was forced into liquidation 
by military order, and, by a provision of their charter, they were obliged to receive their 
own notes, (which were then at a heavy discount), in payment of debts due them. The 
purchaser of the Patrick notes, in pledge, and sold by the bank, paid for them in the 
notes of the bank. The indorsers on the notes, who now admit their liability, seek to 
discharge them by paying in the notes of the bank. That being the currency or paper 
in which the holder paid the bank for the notes who held them in pledge. Held—That 
it was no defense for the maker or indorser of a promissory note, in the hands of the 
present owner, that he might at one time, while the bank was the owner, have discharged 
it in the notes of the bank; that the holder of negotiable paper, transferred after matu- 
rity, is only liable to be met with the equities existing between the original parties. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
CO. Belcher, for plaintiff and appellant. Clark, Bayne & Renshaw, 
for defendants and appellees. 

Wyty, J. The defendants, sued as the indorsers of two promissory 
notes made by J. C. Patrick, were condemned to pay the amount of 
the demand of the plaintiff, but in the decree were given the privilege 
to pay the debt in the notes of the Bank of Louisiana. 

From this judgment the plaintiff has appealed. 

It appears that A. D. Kelly & Co. being largely indebted to the Bank 
of Louisiana made a pledge of the notes sued on before their matu- 
rity ; that by a stipulation in the act of pledge the bank was author- 
ized to sell the notes at public or private sale and apply the proceeds 
to the payment of the debt for which they were given in pledge; that 
after maturity these notes were sold by the pledges to the plaintiff for 
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their full value, principal and interest, and the proceeds thereof duly 
credited on the debt secured by the pledge, the bank, however, 
receiving, in consideration of the sale, its own notes. At the matu- 
rity of these notes the pledgers, the indorsers, who are the defendants 
herein, waived demand, notice of protest and acknowledged that they 
were bound for the payment of the notes in the same manner “as if 
demand, protest, and notice of protest, had been duly made and given.” 
Previous to the sale the pledgee notified the pledgers that the assets 
pledged would be sold unless their indebtedness to the bank was 
settled. 

The defense is, not that the conditional obligation of the indorsers 
was not properly rendered unconditional; nor is it that the pledgee 
was unauthorized to transfer to the plaintiff the assets pledged, but it is 
that the plaintiff having bought the notes after maturity, paying the 
bank, in consideration of the purchase, its own notes, worth only 
thirty cents on the dollar, could only recover judgment against them 
payable in said bank notes, if they should be held liable as indorsers ; 
but that these defendants are not bound as indorsers, having only 
indorsed the notes for the purpose of transferring the rights of the 
pledgers to the pledgee. 

The district judge saw no force in the argument that the defendants 
could not pledge their obligation to secure their own debt to the bank ; 
but he thought that as the bank, placed in liquidation by a military 
order, was bound, under the act of 1842, to receive its own notes, if 
tendered, in payment, so the plaintiff, the transferree of the bank, after 
maturity, is likewise bound to receive in payment the notes of the said 
bank. Here we think the learned judge has committed an error. The 
holder of negotiable paper, transferred after maturity, is only liable to 
be met with the equities existing between the original parties. The 
notes before us were drawn to the order of the defendants, A. D. Kelly 
& Co., by t% maker,. J. C. Patrick, and they were indorsed in blank 
by the payees and pledged to the bank. There is no equities set up 
between the payees and the maker, Patrick. There is no question as 
to the authority of the pledgee to transfe: these notes to the plaintiff. 
Then what defense is it thet plaintiffs’ trausferrer, the bank, at one 
time, while holding the paper, might have been compelled to receive 
in payment its own notes if they had been tendered? Is it a valid 
defense for the makers of a note or its indorsers to sect up that they 
onee might have had the opportunity to oppose to it, in the hands of a 
certain previous transferree, the plea of compensation had they only 
bought up, at a discount, the paper of the said transferree ? 

That the pledgers intended to bind themselves as indorsers of the 
Patrick notes, we think is afiirmatively shown from the waiver of 
protest and acknowledgment of liability which they indorsed on these 
notes, at maturity, wh'le in the hands of the pledgee. Even without 





596 SUPREME COURT OF LOUISIANA, 





Wynn v. Kelly & Co. 





this affirmative proof, the indorser, before maturity, incurs a certain 
conditional liability by his act of indorsement, which may become 
unconditional by due notice of dishonor.. 

As to the position that the defendants could not pledge their obliga- 
tion as indorsers to secure their own debt to the bank, we think, with 
the judge a quo, that the position is untenable. Under articles 3121 
and 3122 Civil Code, one may pawn every corporeal thing susceptible 
of alienation; one may pawn money as security for performing or 
refraining to perform an act; one may, in fine, pawn incorporeal 
movables, such as credits and other claims of that nature. 

The notes on which the defendants are sued, were original obliga- 
tions, although once held in pledge to secure another debt. Having 
been regularly sold by the pledgee they can be enforced in the hands 
of the purchaser just the same as though they had never been 
pawned. They have an independent existence from the debt they 
were once pledged to secure. This answers the strange argument of 
the learned counsel of the appellee, which is this: That, because the 
proceeds of the sale of the pawned notes have been applied by the 
pawnee to the payment of the debt they secured, therefore the purcha- 
ser from the pawnee can not enforce the collection of these notes, on 
the ground that once having been pawned, and therefore accessory, 
they can not be raised to the rank of principal obligations, and, as 
accessories, they were discharged by the application of the money for 
which they were sold, to the payment of the debt for which they had 
been pawned. 

It is therefore ordered that the judgment of the court below be 
amended by striking out that part thereof giving the defendants the 
privilege of paying the same in the notes of the Bank of Louisiana, 
and, as thus amended, that it be affirmed. Appellees paying costs of 
this appeal. 








No. 2927.—Tue STATE or LovistANna, ex rel. Joun R. Cray, v. 0. C. 
BLANDIN. 


In a suit to test the right to office under the intrusion act, the appeal from the judgment of 
the court below must be taken, returnable in ten days after the judgment of the lower 
court. Section 7, act, approved March 16, 1870. 

Therefore, an appeal taken more than ten days after the judgment of the lower court, in a suit 
to test the right to an office, will be dismissed, unless it be shown that the fault was not 
attributable to the appellant. 


PPEAL from Eighth District Court, parish of Orleans. Dibble, J. 
Simeon Belden, Attorney General, and #. Filleul, for relator. 
Cotton & Levy, for defendant and appellant. 
’ This case was tried by a jury in the court below. 
Lupe.ine, C.J. The question involved in this case is the right to 
the office of State Tax Collector for the Third District of New Orleans. 
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The motion to dismiss the appeal must prevail. This appeal was 
applied for on the first of October, 1870; the judgment was rendered 
on the fourteenth June, 1870. The seventh section of the act entitled 
‘‘An Act relative to the Supreme Court, and to regulate the terms 
thereof, the proceedings therein, appeals thereto, and processes against 
sureties on appeal bonds,” approved March sixteenth, 1870, declares, ° 
“that in all cases in which the right to office is involved, and an 
appeal is taken from the judgment of the lower court, it shall be 
returnable in ten days after the judgment of the lower court,” etc. In 
this case the fault is attributable to the appellants, who did not apply 
for an appeal until three months had elapsed. 

It is, therefore, ordered that the appeal be dismissed at the costs of 
the appellant. 








No. 2721.—DANIEL CLEVELAND v. G. S. Comstock. 


The action accorded to a surety to have a personal recourse against his principal for whom 
he has paid, is only prescribed by ten years 

A ruling of the court, refusing an intervention, if correct at the time it is made, does not 
afterwards become incorrect by the party changing his character from that of an indi- 
vidual to that of a representative. Nor can a party, by way of intervention, compel 
other parties to litigate for his benefit or gratification. 

Evidence to establish that a document was executed under the erroneous belief that the 
claim was prescribed, is not admissible under the allegation that the paper is a nullity 
because of the mental incapacity of the maker. 

PPEAL from the District Court, parish of East Feliciana. Posey, J. 
Race, Foster & E. T. Merrick, for plaintiff and appellant. Kernon 

& Lyons, for defendant and appellee. 

Howe, J. In the year 1844, the Carrollton Bank, being the holder 
of a promissory note drawn by the defendant and indorsed by the 
plaintiff, obtained a judgment, in solido, against the parties for the 
sum of $3000, and interest. The money was made out of the proceeds 
of sale of Cleveland’s property, July 2, 1859. On the twenty-ninth of 
April, 1869, Cleveland filed this suit, praying judgment against Com- 
stock for the amount thus paid for him, with interest. 

The answer averred a settlement in full, and referred to the following 
document, which was filed same day—October 6, 1869: 

‘‘Daniel Cleveland v. George C. Comstock—No. 1873. Fifth Dis- 
trict Court, parish of East Feliciana, Louisiana. 

“In this matter now comes Daniel Cleveland, in his proper person, 
and says that defendant, George C. Comstock, has settled with him in 
full. Wherefore he prays that this suit may be dismissed, at his costs. 


Hi 
“DANIEL }4 CLEVELAND. 
Mark 


«Signed in our presence, this thirteenth day of May, A. D. 1869, 
‘ Witnesses: 
“T, J. Fuqua. 
“B. M. G. Brown.” 
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Five days after this consent was filed, Caleb D. Gayle filed for a 
hearing a petition of intervention, claiming a three-fourths interest in 
the action of plaintiff, and asking to be made a party, and for a judg- 
ment against the defendant accordingly 

The defendant then and there objected that this petition came too 
late, and the judge sustained the objection, to which ruling there was 
a bill of exceptions taken. 

Soon after answer, the plaintiff died, and Caleb D. Gayle, having 
been appointed his administrator, also came in by petition and averred 
that if the document quoted above, acknowledging a settlement, and 
praying a dismissal of the case, was really signed by the plaintiff, 
Cleveland, it was done without any consideration, and was null and 
void, because he was at the time old, feeble and blind, and his intellect 
too feeble to attend to any business. 

The judge a quo thought this allegation was not established, and 
dismissed the suit. 

C. D. Gayle has appealed ‘in his double character, of administrator 
of the plaintiff and the intervenor. 

The defendant has made in this court the plea of prescription of ten 
years. 

First—The plea of prescription can not be maintained. It is urged 
on the ground that the judgment of the bank was prescribed in 1863, 
about six years before this suit was instituted, and that the plaintiff, 
who paid it in 1859, lost his rights by this prescription. But we think 
the right of action springs, not from the judgment and a subrogation 
to the rights of the judgment creditor, but from the right accorded to 
the surety to have a personal recourse against the principal for whom 
he has paid, and that it is prescribed by the lapse only of ten years 
from the time such payment is made. Just. 3, 21,6; C. N. 2028; C. 
C. 3021; Troplong Du Cautionnement, No. 328;. 12 An. 880; 14 
An. 664. . 

Second—The judge did not err in refusing to admit the intervenor, 
under the circumstances of the case as they stood at the time the 
application was made; and the changes produced by the appearance 
of the appellant, some time after, in his new character of adminis- 
trator of plaintiff, can not cause a ruling, correct at the time it was 
made, to become incorrect. At the time the appellant, as repre- 
sentative of W. D. Gayle, offered to come into the contest, it had been 
practically ended, by the filing, five days before, of the plaintiff’s 
prayer to dismiss. The original parties had no further desire to con- 
tend, and W. D. Gayle’s representative could not compel them to 
litigate for his benefit or gratification. If the claim he sets up against 
Comstock be valid,.he might have sued upon it at any time for about 
seven years before his offer to intervene, and he can hardly complain 














NEW ORLEANS, NOVEMBER, 1870. 


Cleveland v. Comstock. 








if, after such delay, he is not permitted to compel other parties to 
carry on a lawsuit for him. 

Third—The court did not err in refusing, a8 shown by a bill of 
exce; tions, to admit testimony of the mental condition of Cleveland 
in the fall of 1869. The prayer to dismiss was signed in May, 18ti9, 
and the evidence offered would only have encumbered the record. 

Fourth—The appellant contended that the document quoted above 
is void, because it was executed uider the erroneous belief that the 
claim was prescribed, whereas (as we have had oceasion to decide) it 
was not prescribed. We do not think he can be heard to urge this 
view. He came in as administrator of plaintiff, and by an amended 
petition, set forth his grounds of nullity of this paper, namely, mental 
incapacity on the part of Cleveland to execute it. No allegation of 
error as regards prescription was made, (indeed, such an allegation 
might be inconsistent with the plea of entire imbecility,. The argu- 
ment seems to be an after thought. 

Fifth—in the view we have taken of the case, it is unnecessary to 
pass upon the exception to the ruling of the judge upon the motion to 
compel ;:laintiff in the original petition to elect. 

We conclude from the evidence, as a whole, that Cleveland, though 
aged and ieeble, in May, 1369, was by no means imbecile; that the 
doc::ment in which he acknowledges settlement and prays for a dis- 
missal of his suit, was executed in view of an agreement on the part 
of Comstock to pay him for his support one hundred dollars per month 
till his death; and that, if the allegation of appellant that, at the time 
Cleveland made this bargain he owned but one-fourth of the claim, be 
correct, the bargain was highly advantageous, 

Judgment affirmed, 


No. 1812.—Cuak.es H. Curnn v. Ricnarp H. Carn. 


An agent is accountable to his principal for moneys that came into his bands as such, eyen if 
‘such amount be composed of usurious interest, and not collectable by the principal himself. 
PPEAL from the Sixth District Court of New Orleans. Duplantier, J. 
Race, Foster & &. T. Merrick, for plaintift and appellee. Cooley & 
Phillips, for defendant and appellant. 

Wrir, J. The defendant has appealed from a judgment against 

him for the amount claimed by the plaintiff on an account rendered to 
‘the latter by the former. The defense is usury and payment. 

It appears that the defendant was the agent for the plaintiff in collect 
ing from his father’s estate a certain sum of money, and also that he 
acted as agent in investing it at interest. Subsequent to the rendition ot 
the account sued on, to wit: on the sixteenth of Margh, 1861, the defend- 
ant wrote to the plaintiff, acknowledging that he owed him the cash 
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balance stated in the account, and saying: “ As the affair has never 
been of any value to me, since this cash balance has only fallen into 
my hands through an affair ot Mr. McHatton’s, I do not wish to owe 
money to any one.” 

Whether the cash balance sought to be recovered in this suit be com- 
posed of usurious interest o not, the defendant can not complain. It 
fell into his hands as agent for the plaintiff, and he must account for it 
to his principal, even though he received it unduly. 

As to the plea of payment, we think, with the district judge, that it 
has not been established by the evidence. We regard the entry in the 
note of evidence, stating that part of McHatton’s testimony was 
rejected, as the order of the court, the note of evidence being a minute 
of the court kept by the clerk during the introduction of the testimony 
at the triai. 

We deem it unnecessary to examine the argument of the counsel of 
the appellant, in reference to the authority of clerks to certify. 

Judgment affirmed. 








No. 2794.—T. LitrentHat, President, etc., v. B. CamPBELL and City 
OF JEFFERSON. 


‘ 

An ordinance of ;the corporation of Jefferson City levied a license tax of ten dollars on each 
cart used the purpose of delivering bricks, lumber, etc., or hauling the same to or 
from their place ef business, and provided for the enforcement of the same by penalties, 
recoverable before any court of competent jurisdiction. Under this ordinance the city 
seized certain carts belonging to the plaintiff, who was using them for hauling clay and 
sand from the batture across the street to the brick yard. Held—That, under the terms 


of this ordinance, the carts used for this purpose alone, were not liable to arrest under 
the penalties denounced therein. 


A committing magistrate is not liable in damages for an error of judgment in deciding a 
cause, especially if the record discloses that he has jurisdiction of the subject matter of 
the controversy. 


PPEAL from the Second Judicial District Court, parish of Jefferson. 
Pardee, J. W. L. Thompson and R. H. Browne, for plaintiff and 
appellant. G. G. Fisk and B. K. Outler, for defendants and appellees. 
HowE tt, J. This is a suit enjoining the municipal recorder and the 
city of Jefferson from seizing and detaining certain carts, mules, etc., 
belonging to and used by the New Orleans Manufacturing and Build- 
ing Company in manufacturing bricks, and claiming one thousand 
dollars damages. 

The defense is the general denial, and a special plea that the arrest 
of the said property was for the violation of a city ordinance, which it 
was the duty of the defendants to entorce, and which reads as follows 

“Section 43. Each and every cart, dray, or other vehicle, used for 
the purpose of delivering bricks, lumber, etc., or hauling the same to or 


from their place @f business, free from charge ot hauling, ten dollars 
per annum ” 








NEW ORLEANS, DECEMBER, 1870. 


Lilienthal, President, etc., v. B. Campbell and City of Jefferson. 








“ Section 57. All persons violating each and every section of this 
ordinance, in which there is not a specific penalty attached, shall, on 
conviction, pay a fine equal to the amount of the license by said sec- 
tion violated, recoverable before any court of competent jurisdiction, 
one-half for the use of the city, the other half for the benefit of the 
informer.” 

The plaintiffs’ brick yard is situated on one side of Tchoupitoulas 
street and their batture on the opposite side, and the carts seized were 
used only in hauling clay, sand and wood from the batture across the 
street to the yard for making and burning bricks. They were not used 
for hauling bricks. The question is, were they embraced in the ordi- 
nance? Clay, sand and wood are not lumber, and the characters, 
“etc.,” following that word in the ordinance, can not, with any cer- 
tainty, be held to have been intended by the councilmen to describe 
such articles. The terms “ bricks” and ‘‘lumber,” used by them have 
their technical meaning, and if it was intended that carts used exclu- 
sively in hauling clay, sand, wood, or other materials necessary in 
manufacturing bricks, it should have been so expressed. As the 
ordinance describes the uses of the carts for which license is to be 
paid, and the uses to which the carts in question were put are not 
mentioned, the said carts can not be held subject to said license (See 
1 M. 125), and the attempt to enforce its collection was not authorized. 

The question of damages presents a little more difficulty. It is not 
denied, however, that the recorder had jurisdiction of the subject 
matter, and the right to enforce the collection of the license on each 
cart, if it was subject to it; and the most that can be said is that he 
erred in his judgment of the purview of the ordinance. He thought 
he had the authority of law to make the plaintiffs pay a license on 
each of the carts, and he directed the license to be collected. Under 
the circumstances of this case, we are of opinion that the defendants 
are not responsible for damages, as claimed. 

The judgment below should have been in favor of plaintiffs, per- 
petuating the injunction, and in favor of defendants, dismissing the 
demand of plaintiffs for damages. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of plaintiffs, perpetuating the 
injunction herein, and in favor of defendants, rejecting plaintiffs’ 
demand for damages. Appellees to pay costs in both courts. 

Rehearing refused. 
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No. 2937.—State or Lovurstana, ex rel. Francis C. MAnAN, v. 
ANTOINE Dubvuctet, State Treasurer. 

The Governor is the proper representative of the State and bound to protect her interests, 
Therefore, in a case where the other officers, such as the Attorney General or other 
officers, are absent from the State or fail to discharge their duties in taking an appeal, 
the Governor is bound to intervene in behalf of the State and take the appeal. 

An appeal will lie from a judgment against the State when the affidavit shows that the 
injury done by the judgment is above five hundred dollars. 

In all cases where an officer of the State, such as the State Treasurer, has a discretionary 
power to do or not to do any act coming within the range of his duties as an officer, the 
writ of mandamus wil! not lie from a court of justice to compel him to perform such an 
act. 

PPEAL from Eighth District Court, parish of Orleans. Emerson, 
(Judge of the Third District Court,) vice Dibble, J., absent. George 

H, Braughn and Rogers & Blane, for plaintiff and appellee. Simeon 

Belden, Attorney General, for the State. JZornor & Benedict, for de- 

fendant, appellant. 

TALIAFERRO, J. The relator, alleging himself to be the State tax 
collector for the Third District of New Orleans, complains that the 
defendant, as State Treasurer, refuses to allow him, in a settlement 
with the treasury, a credit for $14,497 66, the amount of certain State 
warrants received by him according to law in payment of taxes, and 
which were duly canceled, but were afterwards lost by the relator, or 
were stolen from him. The judge a quo, on being applied to by the 
relator for a mandamus directed to the defendant ordering him to 
allow the credit claimed, issued an order nisi, and the defendant 
answered that he can only settle with the relator, as tax collector, in 
the manner prescribed by law; that he can only, in that capacity, 
make settlements with the Treasurer by the actual payment of current 
money or by State warrants legally received by him as tax collector, 
and actually produced and delivered over; that respondent, if he has 
declined to make settlements with relator, has goood and sufficient 
reason for refusing. ‘ 

The judge a quo, on hearing the parties, made the rule absolute. 

From this order the defendant has appealed. 

A motion to dismiss the appeal has been filed on the part of the 
relator on the grounds: 

First—Dubuelet, Treasurer, was not made a party to the appeal. 
This ground was abandoned by the appellec. 

Second—That the appeal was taken by the Governor of the State, 
who is without power to prosecute this appeal. It is shown that at the 
time the appeal was taken the Attorney General was absent from the 
State. This ground is untenable, the Governor being the proper 
representative of the State and bound to protect her interests. 

Third—That a pecuniary interest exceeding five hundred dollars is 
not shown, and, therefore, no appeal lies to this court. The affidavit 
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sets forth that the appellant is injured and aggrieved by the judgment 
to the extent of more than five hundred dollars, and the record shows 
the amount in dispute to largely exceed five hundred dollars. 

Fourth—That the affidavit is insufficient and signed by a party 
without authority to administer oaths. The affidavit was sworn to 
before the Assistant Secretary of State, who is authorized, in the 
absence of the Secretary of State, to discharge all the duties of the 
Secretary of State, and that oflicer is authorized to administer oaths. 

The fifth objection is without weight. 

The motion to dismiss is overruled. 


On TUE MERITS. 


It is held by the appellant, and we think correctly, that the facts of 
this case do not warrant the issuing of a mandamus. The act which 
the Treasurer was called upon to perform is not one purely minis- 
terial. It is an act which he is not required to perform by law and 
which it is not clear that he is authorized to perform. The doing or 
not doing the act involved the exercise of discretion by the officer, 
and it is well settled that the writ is never issued to compel officers to 
do an act in which they have a discretionary power. 2 L. R., 595; 
6 An., 68; Code of Practice, 829, 832; 14 An., 225; 15 An., 334; 21 
An., 352; 20 An., 518. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that the rule taken by the relator against the defendant be 
dismissed at relator’s costs. 








No. 2109.—Mrs. Mary E. Hower v. Tue St. CHartes Streer 
RAILROAD COMPANY. 


If the verdict of the jury, in awarding damages against a street railroad company for the 
infliction of an injury through the gross negligence of a street car driver, is sustained by 
the testimony in the record, as well for the amount given as for the liability, the Supreme 
Court will not enter on an examination of the question whether vindictive damages have 
any place in the law of Louisiana, where the principal is made liable only for the neglect 
of his agent. But in such a case the verdict of the jury, being sustained by the evidence 
in the record, will be affirmed on appeal. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Race, Foster & E. T. Merrick, for plaintiff and appellee. Breaux & 
Fenner, for defendant and appellant. 

This case was tried by a jury in the court a qua. 

Hower, J. The plaintiff sues to recover damages for personal 
injuries sustained through the negligence of a driver of one of the 
defendant’s cars. It appears that, being a passenger, she gave the 
usual signal for stopping, and the car was stopped; but while she was 
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getting out, and was standing with one foot in the car and the other 
on the step, the driver let up his brake and started suddenly and 
rapidly forward, in such a way as to fling the plaintiff down on the 
square block pavement with such violence as to fracture her thigh and 
inflict other severe injuries. At the time of the accident she was 
upwards of sixty years of age, a widow dependent on her business of 
keeping boarders for a livelihood. Besides the shock to her system 
and the suffering she has undergone, she has been made a cripple, 
having been unable since the knitting of the broken bone to walk 
without a crutch. She has also been put to large expenses for surgical 
attendance, nursing and medicines. 

The defense was a general denial. The cause was tried by a jury, 
who rendered a verdict in favor of plaintiff for six thousand dollars, 
and after an ineffectual effort for a new trial the defendant has 
appealed. 

The testimony in the record fully sustains the verdict. It happened 
that two medical men were in the car at the time of the accident. 
Both saw it and agree as to its cause—the gross carelessness of the 
driver, which one attributes to intoxication. One of these witnesses 
the defendant sought to contradict by showing that he had elsewhere 
made a different statement of the circumstances; but there was no 
attempt to shake the testimony of the other, and the latter corrobo- 
rates the former in every important particular. The driver was not 
produced. Whether he was unaware of the accident or sought to 
escape blame by a rapid retreat, we are unable to say. We only learn 
that he did not stop after the plaintiff was thrown down, but drove 
swiftly on, and was soon out of sight in the dusk of the evening. 

The defendant reserved two bills of exceptions to the charge of the 
judge below, raising questions of the effect of article 2299 of the Civil 
Code; of the amount of care which the defendant is, by law, required 
to exercise; and as to whether vindictive damages have any place in 
the law of Louisiana where a principal is made liable only for the 
neglect of his agent. These questions are interesting and important, 
and the last has been a subject of animated discussion in this court in 
former years. But we do not conceive it necessary to pass on them as 
presented in this case. Under our system of appeals the whole tes- 
timony is brought up and the entire case is before us on its merits. 
When, therefore, as in this case, the pleadings and evidence fully 
sustain the verdict, it would be a vain thing to remand the cause 
merely that another jury might render a verdict precisely similar 
under different notions of the liabilities of carriers. We do not say 
that the charge excepted to was erroneous, but, even admitting that 
it was, we may say, in the language of the court in Lowe v. Korner, 
4 La., 76, “ this court has never gone so far as to remand a cause for 
speculative errors on the part of the judge who tried it, which had 
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not practically an influence on the verdict.” It can make no difference 
what may be the exact effect of article 2299 of the Civil Code, or the 
exact amount of care required from a carrier, when from the pleadings 
and evidence it plainly appears that the defendant is responsible by 
reason of gross neglect. It can make no difference what may be the 
true rule in regard to vindictive damages, when it is plain, from plead- 
ings and testimony, that the verdict for damages was a just one, and 
no more than simply reparatory in amount. No improper evidence 
was received, no proper evidence rejected. As Judge Martin said in 
Maurin v. Fostin, 6 Martin, 498, “it is useless for us to take into con- 
sideration the propriety of a charge of an inferior court to the jury 
when the whole facts are spread upon the record.” 

Judgment affirmed. 

Rehearing refused. 








No. 2138.—Joun T. Norris v. ANDREW HERO, Jr., et. al. 


An agent who, when it becomes his duty to deposit, in bank, the money of his principal, fails 
to make the deposit in the name of his principal, becomes personally liable for the 
amount. In such a case the agent will not be permitted to urge the failure of the bank 
after the deposit was made, and throw the loss on the principal. C. C. 3002, 3003. 
PPEAL from the Fifth District Court of New Orleans. Leaumont, J. 

Semmes & Mott, for plaintiff and appellant. Hornor & Benedict, 
for defendant and appellee. 

TALIAFERRO, J. The object of this suit is to make the defendant 
liable for certain moneys received by him on account of plaintiff and 
deposited to his own credit in the First National Bank of New Orleans, 
by the failure and insolvency of which the money was lost. 

The defense is, that as notary public, the defendant was called upon 
to draw up several acts of sale of property sold to effect a partition 
between the plaintiff and others, and was authorized to receive the 
portion of the price paid in cash and to hold the same until divided by 
the owners; that, acting in good faith, the defendant, in the interests, 
as he supposed, of those he represented, had received the money and 
deposited it in the bank which was then solvent and in good credit; 
that the usage and custom of notaries in New Orleans, in like cases, is 
to deposit money so received in their own names for the purpose of 
facilitating business transactions; the money being subject to their 
own checks may at any time be drawn and paid over, obviating the 
delays and inconvenience often arising from the deposits being made 
in the names of the owners; that, acting in perfect good faith, and in 
conformity with established usage, he is not bound to make good the 
loss complained of. 

The defendant had judgment in his favor, and the plaintiff has 
appealed. 
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The facts seem to be that a part of the money was received on the 
fourth and a part on the ninth of May, 1867, and deposited on the 
days received in the bank, with other money belonging to the defend- 
ant, and that the bank failed on the thirteenth of the same month. It 
appears further that the money was deposited in the name of tlic 
defendant, as his own money, in different sums than those received 
from the purchasers of the property and was mixed and confused wit’ 
his own funds. The evidence shows that Harrison, an attorney ai 
law, and the agent of the plaintiff to receive his portion of the cash 
payment, called upon the defendant the day after the conveyances 
were signed to inquire whether the money had been paid, and being 
answered in the negative, requested the defendant to inform him 
whenever the payment was made. This the defendant promised to do. 
There is a sharp clashing of evidence as to the time information cf the 
receipt of the money was given by the defendant to the plaintiff’s 
agent; one portion of it is direct that this notice was not given until 
several days after the suspension of the bank, the other equally direct 
that it was given on the ninth of May, four days before the bank 
failed. Non nostrum est tantas componere lites. 

Nor do we consider it of great importance in the decision of the 
case that a preponderance of testimony should be ascertained in regard 
tothe point. It is clear however that the deféndant recognized the 
plaintiff’s agent as having the right to receive the money that should 
fall to his share, and it must have been apparent to the defendant that. 
the agent expected to receive it directly from him and not by checks 
upon wbank. We do not find that there were any definite or special 
instructions given to the defendant requiring him to withhold the 
share of any one of the vendors until all were present or represented 
in a formal partition. 

But apart from these considerations we think that the custom shown 
in this case and urged in defense, and which would be “‘ more honored 
in the breach than in the observance” can not protect the defendant 
from the liabilities that await an agent, who, when it becomes his duty 
to deposit in bank the money of his principal, fails to make the deposit 
in his principal’s name. Story on Agency, section 208; Story’s 
Equity Jurisprudence, section 1270; Civil Code, articles 3002, 3003. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled, avoided and reversed. It is further 
ordered that the plaintiff have judgment against the defendant, 
Andrew Hero, Jr., for the sum of fifteen hundred and twelve dollars 
and sixty-six and two-third cents, with legal interest from the fifteenth 
of May, 1867, and all costs of suit. 

The court, ex officio, in order to correct a clerical error in stating the 
amount of the judgment herein rendered, orders that a change be 
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made in the same so as to decree in favor of the plaintiff that he 
recover from the defendant the sum of fourteen hundred and ninety- 
six dollars, with legal interest from the fifteenth of May, 1867, and all 
costs of suit. 

Rehearing refused. 





No. 2079.—G. W. Denton v. A. B. READING. 


Cx the language used in an act of the General Assembly is clear and frec from ambiguity 
courts will not give it a different interpretation from that which the words used clearly 
import. \. 

In the year #59 plaintiff entered into a contract with defendant for the sale of a certain 
valuable property in the city of New Orleans. At that time a suit was pending in the 
Third District Court of New Orleans between plaintiff and Woods for the ownership of 
the property. The conditions of the contract were that if the plaintiff was successful in 
the suit, he was to sell the property to Reading, the defendant, for $20,000, fiftecn hundred 
dollars of which was to be paid in cash at the termination of the suit by a final decision of 
the Supreme Court, or at the end of twelve months from the decision of the district court, 
if no appeal was taken. The remainder was to be paid in six equal annual installments 
consecutively, for which notes were to be furnished stipulating six per cent. per annum 
from date until maturity, and eight per cent. thereafter. It was further agreed that if 
the final decision be delayed beyond the eighteenth of June, 1860, the whole price should 
draw six per cent. per annum from that date. The suit was finally decided by the Su- 
preme Court on the eighteenth of June, 1867. Held—That the latter clause or stipulation 
in the contract furnished the proper basis or data on which to predicate the calculation 
of interest ; that under this clause interest from that date, the eighteenth of June, 1860, 
at the rate of six per cent. per annum, was due on the cash portion of the price, fifteen 
hundred dollars, and a like rate on the different installments up to their respective 
maturities, and eight per cent. thereafter. 


PPEAL from the Sixth District Court of New Orleans. Cooley, J. 
D. C. Labatt, for plaintiff and appellec. Samuel R. Walker, for 
defendant and appellant. 


On THE Motion To Dismiss. 


TALIAFERRO, J. A motion to dismiss this appeal is made on the 
ground that the amount of the appeal bond is not sufficient to authorize 
a suspensive appeal, inasmuch as it does not exceed by one-half the 
sum for which the judgment was rendered. This we find is the case. 
But under the provisions of the act of the Legislature of September 
29, 1868, the bond is required to creeed one-half the amount of the 
judgment. We find the law so written, and see no grounds to authorize 
us to give it a different interpretation. This bond was executed before 
that act was amended, and as it does largely exceed one-half the 
amount of the judgment, it should be maintained. 

It is therefore ordered that the motion to dismiss the appeal be 
overruled. , 


ON THE MERITS. 


TarArerro, J. A suit was pending in the Third District Court of 
New Orleans in the year 1859, between the plaintiff and Woods for a 
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valuable property in the city of New Orleans. In August of that 
year, and pending this suit, a contract was entered into between the 
plaintiff and defendant by which it was agreed that Denton, if success- 
ful in the suit, was to sell the property to Reading for $20,000, whereof 
$1500 were to be paid in cash at the termination of the suit by a final 
decision of the Supreme Court, or at the end of twelve months from 
the decision of the district court if no appeal were taken. The 
remainder was to be paid in six equal annual installments consecu- 
tively, for which notes were to be furnished stipulating interest at six 
per cent. per annum from date until maturity and eight per cent. 
afterwards. But it was agreed by the parties that should the final 
decision be delayed beyond the eighteenth of June, 1860, the whole 
price should be on interest at six per cent. per annum from that date. 
The suit was finally decided by the Supreme Court on the eighteenth 
of June, 1867, just seven years from the time the notes contemplated 
by the parties were to begin to draw interest. At the termination of 
the suit and when the cash payment was to be made and the notes 
furnished a disagreement arose between the parties in regard to the 
basis on which the estimate should be made of the amount for which 
the notes were to be drawn. The plaintiff contends that interest 
should be computed on the sum of $20,000 for six years and added to 
the principal, making $28,400; to deduct from that amount $1500, the 
cash payment, and distribute the remainder in notes, each for one- 
sixth of $26,900, to draw interest from date until maturity at six per 
cent. per annum, and eight per cent. afterwards. 

The defendant’s basis of calculation is, to deduct $1500, the cash 
payment, from $20,000; to divide the remainder into six equal parts 
for which notes shall be executed, each note to include its distributive 
share of the principal and its quota of interest at six per cent. from the 
eighteenth of June, 1860, until their respective maturities, and to 
stipulate interest at eight per cent. from the day they respectively fall 
due, dating the notes on the eighteenth of June, 1867. The defendant 
calculates interest for seven years on the intended cash payment in 
June, 1860, making his indebtedness $2130 on that part of the contract. 
The difference between the two estimates is $1764, in favor of that of 
the seller. 

Each party made a tender by act before a notary public, one of the 
title, the other of the price. These tenders were reciprocally rejected. 
Thereupon the plaintiff instituted this action to recover from the 
defendant the amount claimed by the larger estimate. The court 
below rendered a judgment in favor of the plaintiff, founded, however, 
on a basis differing from both the litigants and the defendant has 
appealed. 

We are not able, in our view ot tne subject, to coincide with either 
of the litigants, and we think there is error in the judgment. Both 
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the judgment and the plaintiff’s estimate involve, we think, a com- 
pounding of interest not intended by the agreement of the parties. 
The estimate of the defendant, although not meeting our views fully, 
we think amply covers the contract and proposes all that the piaintift 
is entitled to require. Proceeding to render such judgment as we 
deem legal and in conformity with the contract of the parties, it is 
ordered, adjudged and decreed that the judgment of the district court 
be annulled, avoided and reversed. It is further ordered that upon 
receiving from the plaintiff, which he is hereby decreed to make, a 
deed of conveyance vesting in the defendant a good and sufficient title 
to the property sold, the defendant pay the plaintiff the following 
sums of money, viz : 

First—The sum of two thousand one hundred and thirty dollars, 
being the amount of the cash payment, with interest as stated in the 
defendant’s tender. 

Second—The sum of three thousand and eighty-threc dollars and 
thirty-three cents, with interest at six per cent. per annum, from the 
eighteenth of June, 1860, to the eighteenth of June, 1868, and eight 
per cent. interest thereafter until final payment. 

Third—The like sum of three thousand and eighty-three dollars and 
thirty-three cents, with interest at six per cent. per annum, from the 
eighteenth of June, 1860, to the eighteenth of June, 1869, and eight 
per cent. interest thereafter until final payment. 

Fourth—The like sum of three thousand and eighty-three dollars 
and thirty-three cents, with interest at six per cent. per annum, from 
the eighteenth of June, 1860, to the eighteenth of June, 1870, and 
eight per cent. interest thereafter until final payment. 

It is further ordered and decreed that for the installments of the 
price yet running to maturity, the defendant shall, at the same time, 
execute and deliver to the plaintiff three several promissory notes, to 
be drawn by the defendant to his own order and indorsed by him, each 
note for the sum of three thousand and eighty-three dollars and thirty- 
three cents, made payable consecutively on the eighteenth of June of 
the years A. D. 1871, 1872 and 1873, and to stipulate the payment of 
interest at the rate of six per cent. per annum, from the eighteenth 
of June, 1860, to their respective maturities, and eight per cent. inter- 
est after that time until final payment. The notes to be secured by 
vendor's lien and special mortgage on the property conveyed. 

It is further ordered that the plaintiff pay all costs of these pro- 
cecdings. 
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No. 2843.—Seraruin Brov et al. v. Widow P. P. BECNEL. 


The plea of res judicata can not be invoked against a demand that has never been judicially 
passed upon. 
The action to enforce the payment of a debt against a third party who has assumed its pay- 
ment in a notarial act, is net barred by the prescription of one or three years. 
PPEAL from the Fourth District Court, parish of St. Charles. 
Beauvais, J. St. M. Berault, for plaintiff and appellee. R. King 
Cutler, for defendant and appellant. 

Wyty, J. In 1858 Mrs. Beenel and her daughter, Miss Euphemie 
Becnel, purchased jointly from Harp & Armitage a plantation and 
slaves, assuming, as part of the price, the payment of certain mortgage 
notes executed by their vendors to the plaintiff, Mrs. Brou. The 
defendant was sued by the plaintiffs on her assumption of these notes 
in the act of 1858, and the litigation finally terminated in the decision 
of this court of fourteenth of March, 1870. It having been held by 
this court that her assumption of 1853, was not a solidary obligation, 
but a joint one with her daughter Miss Euphemie Becnel, judgment 
was rendered against her for only half the amount of the valid part of 
the debt, a part of the debt being held invalid because it was for 
the price of slaves. 

The judgment heretofore rendered against Mrs. Becnel was to 
enforce her obligation resulting from the act of 1858. The obligation 
of Miss Euphemie Becnel resulting from her assumption in the said 
act of 1858, was not determined in the previous litigation between the 
plaintiffs and the defendant. The defendant is now sued on the obli- 
gation she has incurred in a notarial act of 1866, in which she assumed 
the obligation of Miss Euphemie Becnel in favor of the plaintiffs, and 
by which act she acquired the entire ownership of the property she 
bought jointly with her daughter in the act of 1858. 

In bar of recovery the defendant sets up the exception that the 
plaintiffs have no cause of action, also the plea of res judicata, and 
the prescription of one, three, five and ten years. 

The court gave judgment for the plaintiffs, and the defendant has 
appealed. 

We think the petition of the plaintiffs shows a good cause of action, 
and that the plea of res judicata can not avail the defendant. The 
cause of action is the obligation assumed by the defendant in the 
notarial act of 1866, in which she bought her daughter’s half of the 
land and assumed to pay the debt owed by her to the plaintiffs. In 
the litigation heretofore between the plaintiffs and tho defendants, the 
latter has only been adjudged to pay her own obligation assumed in 
the act of 1858, which was for half the amount of the valid part of the 
notes declared upon by the plaintiffs. They now scek to make her 
pay them the other half of the valid part of these notes duo to them 
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by Miss Euphemie Becnel, because the defendant assumed to do so in 
the notarial act of 1865. 

The obligation on which the plaintiffs are now proceeding, to wit, 
the assumption of Mrs. Becnel, in 1866, has never heretofore been 
adjudicated upon, and it is not discharged by eithe® of the prescrip- 
tions pleaded. We see no error in the judgment of the court below, 
and it is therefore affirmed, with costs. 








No. 2944..-Tne Strate or Lovurstana, ex rel. A. BONNABEL, v. THE 
Po.ice JuRY OF JEFFERSON, Lert BANK. 


The writ of mandamus will not lie to compel the police jury of a parish to make a contract 
or pass an ordinance authorizing the construction or shelling of a public road which, by 
the terms of the act authorizing it, they have a discretion to do or not to do. 


PPEAL from the District Court, parish of Jefferson. Pardee, J. 
Hornor & Benedict, for relator, appellant. W. B. Hyman and 
Josiah Fisk, for defendants and appellees. 

Howe, J. This was an action for a mandamus to compel the 
respondents to procced and construct a shellroad in their parish, in 
accordance with what the relator considered the peremptory directions 
of an act of the Legislature, entitled ‘“‘ An Act to provide for the con- 
struction of a shellroad in the parish of Jefferson by the police jury of 
the left bank of said parish,” etc., approved March 16, 1870. 

The district judge was of opinion that the statute referred to was 
not mandatory in its nature, but, on the contrary, left in the discretion 
of the respondents the question whether the road should be built or 
not, merely providing that, if they should build it, its construction 
must be begun and proceeded with in a certain time and a certain way, 
and he therefore refused the writ. The relator has appealed. 

We do not think the judge was in error. The question was of the 
construction of a costly improvement, the expense of which was to be 
in large measure borne by certain owners of property in the neigh- 
borhood. It is evident that, in the opinion of the local authorities, 
the police jury, the work was not needful, or even desirable. Under 
such circumstances, it seems plain that a mandamus ought not to issue 
unless the duty of the jury is perfectly clear—their neglect of it per- 
fectly evident. Such does not appear to be the case. The first section 
of the act declares merely that the police jury is “ hereby authorized 
and empowered to pass and adopt, within ten days from the passage 
of this act, the necessary ordinances and resolutions for the construc- 
tion” of the road, and it is not clear that the repeated use of manda- 
tory language in the subsequent sections had any other intent than to 
impose upon the local authorities a certain method of operation, in 
case they should choose to initiate the work. 

For these reasons, it is ordered that the judgment appealed from be 
affirmed, with costs. 
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No. 951.—Aristipe Barre v. Tur City or New ORLEANS. 


If the alluvion or batture which has formed on and is attached to a niparian tract or lot of 
land has attained a sufficient elevation above the waters to be susceptible of private 
ownership at the time of the sale, it does not pass with the sale of the land or lot, unless 
so expressed. But if it has not reached a sufficient elevation to render it susceptible of 
private ownership, then it passes to the vendce, who is invested with all the rights of 
accretion which the vencor had, without any expressions of the vendor, indicating its 
transfer. 


In this case the plaintiffs allege that they have lost the title to the lot on which it is claimed 
the batture has formed, by prescription, but they claim to be the owners of the batture, 
notwithstanding. The evidence failed to show that the batture had attained a sufficient 
elevation to render it susceptible of private ownership at the time the plaintiff parted 
with the ownership. Held—That they having lost their title to the lot itself, by prescrip- 
tion, could not recover the batture, even though the batture were shown to have been 
formed to an elevation sufficient to render it susceptible of private ownership, before they 
parted with the title by transfer to their vendee. 


PPEAL from Second District Court of New Orieans. Thomas, J. 

Durant & Hornor, E. Fitleul, and Hornor & Benedict, for plaintiff 

and appellant. J. R. Beckwith, City Attorney, and Randall Hunt, for 
the city of New Orleans, defendant and appellee 

TALIAFERRO, J. The plaintiff, as agent of several claimants, repre- 
senting themselves to be the heirs at law of their grandmother, Marie 
St. Jean, a free weman of color, institutes this suit to recover a portion 
of the batture or alluvion deposit formed by the Mississippi river in 
front of the city of New Orleans, alleging that their ancestor was the 
owner of a lot of ground measuring two hundred and forty feet front 
on the river, according to a plan made by C. L. Trudeau, surveyor, on 
the first of April, 1788; that the said lot, numbered thirty-four on 
Trudeau’s plat of survey, and marked on that plat, in red ink, “ Marie, 
negresse,” is situated at the corner of Girod and Tchoupitoulas streets. 
The petition avers the loss of right to this lot by prescription, but 
insists that at the time of their ancestor’s purchase, on the first July, 
1789, there existed in front thereof, the public road, the dike or levee 
and a large batture, which the waters of the river covered only when 
they rose to their highest clevation, the whole being subject to a 
servitude in favor of the public, and that the sale of the lot with 
“front on the river,” made the property riparian with the right of 
batture or alluvion, which right the plaintiff contends subsists 
in them. 

The answer is a general denial. Judgment in the lower court was 
rendered in favor of the defendant, and the plaintiff appeals. 

It appears, from the testimony, that Marie St. Jean bought the lot in 
question from Marie J. Deslondes and her husband, Bertrand Gravier, 
by an instrument purporting to have becn passed before a notary on 
the first of July, 1789; that the purchaser resided upon it for several 
years with one Jean Ternoir, with whom she lived in a state of con- 
cubinage ; that upon the death of Ternoir, which it seems occurred in 
January, 1792, his creditors caused the lot to be seized and sold at 
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auction as a part of the property of his succession, and that it was 
purchased by one Orset, who subsequently sold it to C. F. Girod; of 
this purchase at auction by Orset and his transfer, a memorandum is 
made in red ink on the lot designated as number thirty-four on Tru- 
deau’s plat. It is shown that Marie St. Jean persisted in remaining 
upon the lot for a considerable length of time after it was sold, occu- 
pying a shed in the rear of the lot: that she complained of being 
ill treated in regard to the sale of the property, exclaiming on one 
occasion to a friend: ‘See, they have sacrificed my property to pay 
the debts of my husband!” Her occupation, it is shown, was that of 
a nurse and a midwife of much reputation and large practice in 
respectable families of the city, and that she accumulated a considera- 
ble amount of property and purchased several slaves. But notwith- 
standing the intelligence and facilities which these facts imply, it does 
not appear that any legal measures were ever taken in her behalf to 
avoid or rectify the injustice of which she complained. 

Upon the trial of the case in the lower court objection was made to 
the introduction of a certified copy of the notarial act of sale before 
mentioned, on the ground that it was attested by only one witness, 
and that it was not signed by the purchaser, according to the laws of 
the Spanish Code then in force in Louisiana. The objection was over- 
ruled, and a bill of exceptions reserved. We do not deem it important 
to pass upon this exception, as obstacles of graver import seem to lie 
in the way of the plaintifi’s recovery. 

That to riparian proprietors belong the accretions which may, in 
progress of time, be formed by the sedimentary deposits of the 
stream along its shores, there is no question. In the sale of riparian 
land the test as to whether the alluvion or batture, if any, attached to 
it is conveyed with the land or not, has been definitely settled by 
repeated decisions of this court. If, at the time of the sale of riparian 
land, the alluvion attached has attained a sufficient elevation above 
the waters to be susceptible of private ownership, the alluvion does 
not pass with the land, unless so expressed. See 6 M., 19; 9 M., 656; 
7 N. S., 624; 11 La., 142; 10 An., 54 and 55; 13 An., 350. 

The evidence in the record bearing upon this point does not enable 
us to form any satisfactory conclusion. We have the allegation of the 
plaintiff, already noticed, that at the date of the sale to Marie St. 
Jean there existed in front of the lot she purchased “a large batture, 
which the waters of the river covered only when they rose to their 
highest elevation.” If this was the case, Maria St. Jean acquired no 
title to the alluvion formation. The title remained in her vendor. 
If, at the time of the sale, there were no alluvion deposits, or ff there 
were any and they were not of a character to be susceptible of private 
ownership, the subsequent accretions inured to the benefit of those 
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holding under the sale made of the lot of ground as the property ot 
Ternoir, the title under which would scem to have become complete 
by the prescription of thirty years. 

By an act of the Legislature of the thirtieth of April, 1853, a right 
was given ‘‘ to any riparian proprietor to institute suit against the city 
corporation for so much of the batture as may not be necessary for the 
uses of commerce and navigation, and for the necessary highways and 
other public uses, and if it be determined by the court that any portion 
of said batture be not necessary for the public uses above mentioned, 
the court shall decree that said owner is entitled to said property, and 
compel said corporation to permit him to enjoy the use and full 
ownership of such portion of said batture.” 

Conceding the plaintiffs have the right they set up growing out of 
the riparian ownership, which they claim once existed in Marie St. 
Jean, still, under the statute quoted, they would be entitled to reclaim 
only such portion of the batture as would not be required for public 
uses. We find no evidence in the record establishing what portion, if 
any, of the batture claimed by the plaintiff is not required for 
public uses. 

Marie St. Jean diced in the carly part of the year 1815. From the 
death of Ternoir, in 1793, a period of twenty-two years, no legal 
measures were adopted to rescue the property, (bought, as alleged by 
Marie, from Bertrand Gravier and wife), from what is now alleged by 
her heirs to have been an act of spoliation. Her heirs, if they derived 
any rights from their ancestor, have slept upon these rights more than 
half a century. In asserting a claim at this late day to the property in 
question, it behooves them to establish clearly and fully the title they 
setup. This we think they have failed to do. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be affirmed, with costs. 


.On REHEARING. 


LupELinG, C. J. . After mature consideration, we see no reason to 
change the decree rendered by us on the eighth of March, 1869. 

The plaintiffs allege that they are entitled to the possession -and 
control of certain portions of the batture in the city of New Orleans, 
as proprietors of riparian property; that their ancestor owned a lot, 
number thirty-four in a certain plan of a portion of the city at the 
corner of Girod and Tchoupitoulas streets, in the year A. D. 1779, 
which lot was bounded, on the front, by the river; that, in 1793 or 
1794, after the death of Ternoir, with whom she had been living in 
concubinage on the premises, the creditors of said Ternoir caused “the 
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above described lot of ground, situated at the corner of Girod and 
Tchoupitoulas streets,” to be sold, as the property of “the said Jean 
Ternoir, their grandfather,” to one Orset, who sold it to Francois 
Girod; and that, by the lapse of time, they had lost their title thereto. 
But they claim the batture in front of said property, which they allege 
existed at the time of the purchase by their mother, Marie St. Jean. 

If it be true that alluvion had been formed, adjoining the levee in 
front of this lot, and was of sufficient height to be considered as pri- 
vate property at the time it was sold to Orset, in 1794, it belonged to 
the owner of lot number thirty-four, as an adjunct or accessory thereof. 
It is impossible, therefore, to perceive how that fact would benefit the 
plaintiffs, if proved, as they aver in their petition that this same lot 
was sold, at public auction, during the lifetime of their mother, and 
that their right and title thereto had been destroyed by prescription. 

The right to alluvial formation, or batture, is inherent in the property 
itself, and results from natural as well as municipal law, in consequence 
of the local situation of the land to which it is attached. If, there- 
fore, lot number thirty-four had a “front to the river”—‘‘ frente al 
rio”—when the ancestor of plaintiffs purchased, its front remained the 
same when it was sold at public auction; for, according to their own 
judicial admissions, it was ‘‘ the above described lot of ground, situated 
at the corner of Girod and Tchoupitoulas streets,” which was sold, and 
the title whereof, they admit, they had lost by prescription. There is 
nothing in the record to show the contrary. 

But there is no evidence whatever to show that any alluvial forma- 
tion existed in front of lot number thirty-four when Marie St. Jean 
bought it, or when it was sold at public sale. If the batture were 
formed subsequently, it belonged to the person who owned the lot at 
that period. 6M. 19; 9 M. 656; 11 La. 142; 18 La. 229. 

It is therefore ordered that the decree heretofore rendered be 
affirmed. 








No. 2057.—Na7uaniet Cuesnut, Natural Tutor of R. Cuesnut, v. 
JoHN HUGHEs. 

The prescription of one year in bar of an action in damages for a quasi offense must be com. 
puted from the day on which the injury was caused, without computing the day on 
which it was received. C. C. 3430, 3467. 

PPEAL from the Sixth District Court, parish of Orleans. Oooley, J. 
Robertson & Zacharie, Campbell, Spofford & Campbell, for plaintift 
and appellee. Brice & Mitchell and H. J. Leovy, for defendant and 
appellant. 
This case was tried by a jury in the court below. The verdict, 
which was based entirely on the facts, was set aside on appeal because 
it was not sustained by the evidence in the record. 
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LupeE.inG, C. J. The plaintiff sued the defendant for twelve hun- 
dred dollars, due to himself, and for twenty-five thousand doliars, due 
to his minor son, for damages occasioned to them by the neglect and 
gross carelessness of the defendant, in this, that he allowed “the 
fencing, and particularly the gates in the fencing, inclosing a lot of 
ground belonging to defendant to become so dilapidated and insecure 
that they endangered the lives of those who passed along the street at 
that point. That on the fourth of April last, his son, Rogers Chesnut, 
then aged about ten years, while quietly passing along the public 
street, in front of the above mentioned property, * * * was sud- 
denly struck down by a large and ponderous gate * * * and was 
seriously injured for life. That the falling of the gate was owing and 
solely due to the insecure condition of the gate or portion of the 
fence,” etc. 

The defendant, for answer, denied all liability, alleged that the 
property was in the possession and under the control of Charles Mor- 
gan, who had leascd it from defendant; that the fence and gate were 
in good order, and could not have fallen or injured any one if the 
panel, which fell, had not been removed from its proper position by 
some trespassers; and he further pleads prescription of one year. 

There was a trial by a jury, who rendered a verdict for three thou- 
sand dollars for the father and three thousand dollars for the son, and 
judgment was rendered accordingly. 

Prescription had not accrued when the citation was served on the 
fourth of April, 1863, the injury having occurred on the fourth of 
April, 1867. The year must be computed from the day on which the 
injury was caused—the day a quo is not included. C. C., article 3467 
(3430); 3 An., 523. 

The evidence establishes that the premises had been leased to 
Charles Morgan; that the fence was not in a dilapidated or bad con- 
dition, and that no injury could have resulted to anyone passing by if 
the panel or gate had not been removed from its proper position. It is 
proved that the gate or portion of the fence which fell had been taken 
from its place by trespassers, who desired to pass over the premises, 
and that they had neglected to place it back into the clews or sockets 
which secured it. It is further proved that two of the boys were on 
the fence and the other was trying to get up a few minutes before the 
accident. Mr. Sampson says: ‘* When I came out I saw two of the 
boys on the fence and one below, trying to getup. They were climb- 
ing the gate. The gate was leaning against thefence. Both the boys 
on the top were waving and hallooing.” This was “ about five minutes 
before he saw them carrying the little boy Chesnut away.” It is 
further proved that the wind was quite strong at the time. 

The evidence entirely fails to show that the injury was caused by 
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negligence, imprudence, want of skill, or fault of any kind, on the 
part of the defendant. 15 An., 448, Burton v. Davis. 

The verdict of the jury is manifestly erroneous. 

It is therefore ordered, adjudged and decreed that the judgment of 
the district court be annulled; that the verdict of the jury be set 
aside, and that there be judgment rejecting the plaintiffs demand, 
with costs of both courts. 








No. 2003.—GrorcGe Woop, Curator, v. Paa:nrx Mutua. Lire INsu- 
RANCE Company, of Hartford, Connecticut. 


A judgment that has been rendered against a life insurance company in favor of one claimant 
of the policy, can not be invoked by the company as res judicata in a suit brought by 
another claimant, who was not a party to the suit in-which it was rendered. It may, 
however, be set up in defense to the second action, and the company be permitted to 
show that they paid to the party legally entitled to the money. 

The possession of a printed or written policy of insurance is not conclusive proof of a right 
to recover the insurance money. It is merely the evidence of the contract. The rjght 
to the money may be assigned without any reference to the policy. 


PPEAL from the Fifth District Court, parish of Orleans. Leaumont, J. 

T. Gilmore, for plaintiff. H. J. Leovy, for defendant and appellee. 
Howe tt, J. This is a suit by attachment on a policy of insurance, 
to which the exception of res judicata was pleaded, and having been 


sustained, the plaintiff appealed. 

E. D. Collier insured his life in the defendant company in November, 
1864, and died in New Orleans, in 1868. Three parties claimed the 
money—Mrs. Collier, the mother of the deceased, residing in Ohio; R. 
F. Goodman, administrator of deceased, appointed in Hartford, Con- 
necticut, and George Wood, the curator, in New Orleans. Suit was 
instituted by Goodman against the company at its domicile, in Hart- 
ford, whereupon they filed a suit in chancery, in the nature of a bill 
of interpleader, admitted their indebtedness and willingness to pay, 
and asked the court, after proper formalities, to decide to whom the 
money should be paid. Notice was ordered, and two of the parties— 
Mrs. Collier, of Ohio, and Goodman, of Hartford—made appearance, 
and, after hearing, judgment was rendered ordering the company to 
pay the insurance money, less a small sum, to Mrs. Collier, who claimed 
as assignee. 

While it is true that this judgment can not be invoked as res judicata 
against the plaintiff in this suit, as he was not legally cited, and did 
not make himself a party to the litigation in which it was rendered, 
yet it may be set up as a defense, and the company permitted to show 
that they paid to the party really entitled to the insurance money. 

We are not prepared to say that the possession of a written or printed 
policy of insurance is conclusive proof of a right to recover the insu- 
rance money. Such an instrument is merely the evidence of the con- 
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tract, and is not negotiable. The right to the insurance may 
be assigned entirely dehors this instrument, and as it appears from the 
record that the defendants have paid, or been judicially ordered to 
pay, to a party who asserted a right by assignment, they should have 
an opportunity to establish the validity of the alleged assignment and 
payment. Justice, we think, requires the remanding of the case for 
such purpose. 

It is therefore ordered that the judgment maintaining the exception 
herein, be set aside, the exception overruled, and this case remanded, 
to be proceeded with in accordance with the views in the foregoing 
opinion. Costs of appeal to be paid by appellees. 

Rehearing refused. 








No. 1849.—J. W. ZAcHARIE v. C. Lyons, Administratrix. 


If the record shows that the amount in dispute in the court below is less than five hundred 
dollars, the Supreme Court will notice the fact ex oficio and dismiss the appeal. 21 An. 728. 
PPEAL from the Second District Court, of New Orleans. Thomas, J. 
Campbell, Spofford & Campbell, for plaintiff and appellant. C. Ro- 
selius & Alfred Philips, for defendant and appellee. 
Howe, J. The plaintiff, in November 1866, leased to L. W. Lyons 
a store in New Orleans for a term of years “at twelve thousand five 
hundred dollars per annum, payable monthly, in notes to be given on 
the first October of every year, for $1041 66 each, payable in gold, or 
national currency to be received with the current gold premium 
added, but gold not to exceed fifty per cent. premium for national 
currency, or national currency to be received at that rate.” 
In October, 1867, Lyons having died, the defendant, his adminis- 
tratrix, gave the notes required for the coming year. The suit now 
before us is instituted upon the lease and the following note : 


© 31041. ‘New ORLEANS, October 1, 1867. 

‘“‘Four months after date I promise to pay to the order of J. W. 
Zacharie, ten hundred and forty-one dollars at the Citizens’ Bank of 
New Orleans, in gold, provided the premium in gold does not exceed 
fifty per cent. as per lease dated sixth November, 1866, value received 
in rent. “C, Lyons, Administratrix.” 

The plaintiff claimed that the premium on gold at the time this 
note fell due and remained unpaid, was thirty-nine and one-fourth per 
cent. and therefore asked judgment for $1449 59, with interest and 
fees of protest. 

The defendant, admitting the execution of the lease and note, 
averred that the clause providing for a payment in gold, or in national 
currency, to be received with the current gold premium added, was in 
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violation of law and in opposition to public policy, as having the 
immediate and direct effect to depreciate the legal tender notes issued 
under the laws of Congress, and to destroy the rule established by 
said laws making said notes a legal tender of payment, and therefore 
null and void; that she was bound only for the sum in legal tender 
notes, which she had offered to pay, and that she again offers to pay 
the same by depositing the amount in court. 

The plaintiff having withdrawn the amount thus deposited the judge 
@ quo decided that he could recover nothing further, and therefore 
rendered judgment in favor of defendant. The plaintiff appealed. 

From this statement it appears that the amount in dispute in the 
court below at the time of trial, was less than five hundred dollars, 
and that we have no jurisdiction. We notice the fact ex officio. 2 
An.-136 ; 21 An. 728; Kummel v. Liberman, lately decided. 

Appeal dismissed. 








No. 2918.—MartTin FARRELL v. THomas O’Nerr—GiLspert LyMAn, 
Surety—Mrs. GitBpert LyMAn, Opponent. 

A judgment that has been regularly obtained by the wife against her husband can not be 
contested or inquired into collaterally by a creditor of the husband whose claim only 
arose after it was rendered. 10 An., 564. 

The burden of proof falls on the creditor who alleges that a judgment in favor of the wife 
and against her husband is simulated. 

PPEAL from Fifth District Court, parish of Orleans. Leaumont, J. 
Hornor & Benedict, for plaintiff and appellant. Rogers & Blane, 
for defendants and appellees. 

Wyty, J. The plaintiff, having judgment against Gilbert Lyman, 
the surety on the release bond of the defendant, Thomas O’Neil, 
caused execution to issue and the property in dispute in this case to be 
seized as the property of said surety. Thereupon, Mrs. Lyman sued 
out a writ of injunction, claiming to be the owner of the property by 
virtue of an act of giving in payment made to her by her husband in 
satisfaction of a judgment she had against him. 

The plaintiff moved to quash this injunction. The rule was dis- 
missed, the case tried and judgment was rendered in favor of Mrs. 
Lyman, decreeing her to be the owner of the property seized by the 
plaintiff, and perpetuating her injunction. 

From this judgment the plaintiff has appealea. 

In his pleadings the plaintiff urges that both the judgment of Mrs. 
Lyman against her husband and the act of giving in payment, in 
satisfaction thereof, were simulated, fraudulent and collusive, and 
were had merely for the purpose of concealing his property from the 
pursuit of his creditors. In argument, however, plaintiffs counsel 
appears to rely upon the charge of simulation. 
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On the other hand, the opponent, Mrs. Lyman, contends that her 
judgment can not be attacked collaterally, and that the plaintiff can 
not contest the validity of her judgment, which was obtained before 
the existence of his claim. 

In support of his position the plaintiff has introduced the evidence 
upon which Mrs. Lyman’s judgment against her husband was obtained. 

We think the correctness of that judgment or the sufficiency of the 
evidence upon which it was rendered can not be inquired into by the 
plaintiff, whose claim arose subsequent to its rendition. 

The case of Dingrave v. Norwood, sheriff, et al., 10 An., 564, bears a 
striking analogy to the one before us, and it was there held that the 
creditors of the husband can not contest the validity of a judgment 
right acquired before the existence of their own claim. 

As to the charge of simulation, it was incumbent on the plaintiff to 
prove it, and this he has failed to do. 

The case of Levistones v. Brady, 11 An., 695, cited by the plaintiff, 
does not conflict with the view we have taken of this case. Here, we 
think the judgment upon its face valid; there, it appeared to have been 
based upon the admissions of the husband, and the court held that the 
rule we have mentioned must apply to a case ostensibly valid. 

Judgment affirmed. 








No. 2321.--MrercuHants’ MuTuat INsuRANCE Company v. J. L. PoInter. 


The discovery of a better defense after judgment than the one urged on the trial, such as 
that the title of the assured to the steamer was fraudulent and simulated, is not good 
cause for annulling it. 

Theaverment in an action of nutlity, that had the insurance company known of the fraudu- 
lent and simulated character of plaintiff’s title to the vessel at the time the insurance 
was effected, they would not have taken the risk, is a good defense to urge at the trial. 
But it is not a valid basis for annulling the judgment which has been obtained without 
fraud or other ill practices by the judgment creditor on the trial. C. P. 607. 


- from the Sixth District Court, parish of Orleans. Cooley, J. 
Albert Voorhies, for plaintiffs and appellants. Randolph, Single- 
ton & Browne, for defendant and appellee. 

Wr ty, J. The plaintiffs, the Merchants’ Mutual Insurance Com- 
pany, have appealed from a judgment dismissing their suit to annul a 
judgment obtained by the defendant against them in the district court, 
and also, on appeal to the Supreme Court, for the amount of an insu- 
rance policy on the steamer Fanny Fisk, which was lost. 

The question is, can the Insurance Company, who only set up a 
special defense to that suit, to wit: the unseaworthiness of the vessel, 
now sue to annul the judgment therein, on the ground that since its 
rendition they have discovered that the title of the assured to the 
steamer was not valid, that it was a fraudulent simulation, which, had 
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it been known to them, would have induced them to decline taking the 
said risk. In other words, will the discovery of a better defense, after 
judgment, than the one used on the trial, bea good cause to annul it ? 

In our opinion it will not if it be of the character of the one herein 
relied on. 

It is a good defense to a suit that the contract on which it is based 
was consummated by deception or fraud. But such an averment 
would not be a valid basis for annulling a judgment obtained without 
fraud or other ill practices of the judgment creditor at the trial. C. 
P. 607. 

It is not pretended that there was fraud practiced at the trial. The 
complaint is simply that the insurance company would not have made 
the contract of insurance with the defendant, had they known that his 
title deed to the ‘Fanny Fisk” was not valid, that it was a fraudulent 
simulation. This would probably have been an effectual defense had 
it been urged at the trial, but it is no ground to annul the judgment. 
We have discovered, in the written opinion of the learned judge a quo, 
an elaborate examination of the question, and regard his conclusion as 


correct, © 

It is therefore ordered that the judgment herein be affirmed, with 
costs. 

Rehearing refused. 





No. 1960.—Lovuistana Mutua. InNsuRANCE Company v. G. Batt and S. 
CAMBON.—SAME ¥v. JEAN DuBARRyY and W. May._re—Consolidated. 
Notes that have been given to the city of New Orleans for a lease of certain markets, secured 

by mortgage, which have been transferred hy the city, and passed into the hands of third 
parties before maturity, can not be discharged in city notes. In such a case, the holder 
can recover from the maker the full amount in lawful currency. 
PPEAL from the Fourth District Court, parish of Orleans. Théard, J. 
Race, Foster & E. T. Merrick, for plaintiffs and appellants. Oyprien 
Dufour, for defendants and appellees. 

HowE, J. The notes sued upon in these cases were made as follows: 
The one by G. Batt, with S. Cambon as indorser, the other by Jean 
Dubarry, with W. Maylie as indorser. They were rent notes, given in 
this form to the city of New Orleans in accordance with the terms of 
certain market leases, and paraphed by the notary before whom the 
leases were executed. ‘They were transferred before maturity, and for 
a valuable consideration, to the plaintiff. 

The defense in each ease was, that the note in suit was made payable 
at the office of the City Treasurer; that it was identified with the lease, 
that the city of New Orleans had agreed to received what are known 
as “city money,” or “city notes,” in payment of debts due to it; 
that the defendants had tendered the same at the maturity of the 
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: 
‘obligation in suit; and that the plaintiffs were fully aware of these 


equities, and were not bona fide holders of the note, but held the same 
for account of the city of New Orleans. 

The court below gave judgment as prayed for by the defendants, 
decreeing that the notes be paid in ‘‘city money,” and that the costs 
of the suit be borne by plaintiffs, and the plaintiffs have appealed. 

It plainly appears, from the testimony, that the plaintiffs became, as 
already remarked, owners of the notes for value, before maturity. As 
for notice of any such equity as that alleged, we are unable to find any 
in the notes, the paraphs, or the leases, or that any such notice was 
otherwise brought home to the plaintiffs. The case is not unlike that 
of Case v. Berwin, lately decided, and the judgment should be the same. 
22 An. page —. 

It is therefore ordered, in the case first named, being No. 21,751 of 
the docket of the Fourth District Court for the parish of Orleans, that 
the judgment appealed from be amended in favor of plaintiffs, by 
striking therefrom the clause which provides that the same shall be 
payable in city money, and that the costs shall be borne by plaintiffs ; 
that, as thus amended, the judgment be affirmed, and that the 
defendants, Batt and Cambon, pay, in solido, the costs of both courts. 

‘And, in the case secondly named, being No. 21,752 of the docket of 
said district court, it is ordered that the judgment appealed from be 
amended in favor of plaintiffs, by striking therefrom the clause which 
provides that the same shall be payable in city money, and that the 
costs be borne by plaintiffs; that, as thus amended, the judgment be 
affirmed, and that the defendants, Dubarry and Maylie, pay, in solido, 
the costs of both courts. 











No. 2850.—Tue Strate or Louisiana, ex rel. J. C. Dz St. Romes, 
v. LEVEE STEAM CoTTON Press Company. 


'The appeal will be dismissed if the record fails to show that the amount in dispute exceeds 
five hundred dollars. 


The affidavit by the appellants that they feel an interest in the matter at issue, exceeding five 
hundred dollars, and that the right to control the books of the company exceeds in value 
five hundred dollars, is not sufficient to give the Supreme Court jurisdiction of the appeal.. 
PPEAL from Eighth District Court, parish of Orleans. Dibble, J. 

CO. Roselius and Alfred Philips, for relator and appellee. ZH. Ber- 
mudez, for defendant and appellant. 

LupeEtinG, C. J. The motion to dismiss the appeal, for want of 
jurisdiction ratione materie, must prevail. The relatrix has obtained 
an order to compel the Levee Steam Cotton Press Company to let her 
examine their books for the purpose of learning in whose name stands 
the sixty-six shares of stock of said company, which, she alleges right- 
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fully belongs to her. There is nothing in the record to show that there 
is an amount exceeding $500 in dispute. The affidavit filed states that 
the officers of the company “feel an interest exceeding $500 in the 
matter at issue, and that the right of respondent to control the books 
of the company exceeds in value $500.” 

The question at issue was simply the right of the relatrix to inspect 
the books of defendant, for the purpose above stated ; and whether the 
defendint feels a great interest in the matter or not, is not a fact which 
can confer jurisdiction in this court. Art. 74 Constitution. 

It is therefore ordcred that the appeal be dismissed. 





No. 1975.—Soutnrrn Dry Dock Company v. Gipson, RopNgy & 
Dowrry. 


A contract for materials furnished and repairs done toa stcamboat or other vessel in the 
home port is not a maritime contract, therefore the admiralty courts of the United States 
have not exclusive jurisdiction to enforce alien arising from such a contract. 

3y the home port of a vessel is meant the port or place of her permanent registry and enroll- 
ment, and the place where every act of sale or mortgage must be recorded to give it 
effect against third persons. 

The States are competent to create such liens as their Legislatures may deem just and expe- 
dient in favor of furnishers of supplies and materials used in the construction and 

epairing of vessels, and to enact reasonable rules and regulations prescribing the mode 
of their enforcement, provided they do not amount toa regulation of commerce between 
the States. 

Where suit is brought in a State court to enforce a lien on a vessel, which lien is given by 
statute, and the owners of the vessel except to the jurisdiction on the ground that the 
lien is an admiralty one, which the State court is without jurisdiction to enforce, the 
State court will, in case of doubt, maintain its jurisdiction. 


PPEAL from the Fourth District Court, parish of Orleans. Théard, J. 
Bentinck Egan, for plaintiff and appellee. Randolph, Singleton & 
Browne, for defendants and appellants. 

Howe tt, J. Plaintiffs allege ‘‘ that David Gibson, a resident of 
Cincinnati, Ohio, and Martin Rodney and John C. Dowty, of New 
Orleans, owners of the steamboat St. Nicho'as, a boat engaged in 
carrying freight and passengers for hire, are justly and truly indebted 
to petitioners in the full sum of $2549 92, costs of protest and interest, 
for work and materials furnished by petitioners in repairing and 
docking said steamer, within the last six months, * * * Petitioners 
further represent that they have by law a lien and privilege on said 
steamer for the payment of said sum of $2549 92.” They caused the 
boat to be provisionally seized and citation to issue to the defendante, 
who excepted to the action on the grounds : 

First—The cause of action upon which this suit is based is an admi- 
ralty cause, and as such, the United States admiralty courts alone 
have jurisdiction of the same, saving to the plaintiffs the right of a. 
common law remedy, when the common law is competent to give it. 
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Second—That the proceeding in this cause is not a common law 
remedy, but a statutory remedy, vesting in this court a proceeding in 
rem, which is an admiralty proceeding, and by reason thereof this 
court has no jurisdiction. 

Third—That the proceeding in this case is an admiralty proceeding 
and the cause an admiralty one, and as such, the courts of the United 
States have exclusive jurisdiction thereof.” 

This exception was overruled and the defendants answered, reserv- 
ing the exception, and pleading a general denial. Judgment was 
rendered in favor of plaintiffs with privilege, and defendants appealed. 

The main question before us is that of jurisdiction, raised by the 
exception, and is stated by the defendants in the following form : 

“Tf the lien alleged by plaintiffs be an admiralty lien, the district 
court of the State could not enforce it, and this action must be 
dismissed at plaintiffs’ costs.” 

To show the lien to be an admiralty one, and the State courts to be 
without jurisdiction, they cite the Judiciary Act of 1789, Ch. 20, § 9; 
Ashbrook et. al. v. The Golden Gate, 5 Am. Law Reg. 148; The Moses 
Taylor, 4 Wallace, 143; The Hine v. Trevor, Id. 555; The Belfast, 7 
Wallace, 624; and Berain v. Matanzas, 19 An. 384. 

These authorities very clearly sustain the proposition that an 
admiralty lien can not be enforced by State courts, but not that all 
liens upon vessels navigating the waters of this country are admiralty 
liens. 

In the case of the Belfast, the latest of the above, on that subject. 
(December, 1868), it is expressly announced, at page 645, that ‘“‘ such 
a lien does not arise in a contract for materials and supplies furnished 
to a vessel in her home port, and in respect to such contracts it is com- 
petent for the States, under the decisions of this court, to create such 
liens as their Legislatures may deem just and expedient, not amount- 
ing toa regulation of commerce, and to enact reasonable rules and 
regulations prescribing the mode of their enforcement. 

Contracts for ship building are held not to be maritime contracts, 
and, of course, they fall within the same category, but in all cases 
where a maritime lien arises, the original jurisdiction to enforce the 
same by a proceeding in rem is exclusive in the district courts of the 
United States, as provided in the ninth section of the Judiciary Act.” 

In the next case in the same volume, (White’s Bank v. Smith, 650), 
the home port of a vessel was recognized to be that of the permanent 
registry or enrollment, and where every act of sale, mortgage, etc., to 
have effect against third persons, must be recorded, to wit: the port, 
“at or nearest to which the owner, if there be but one, or if more 
than one, the husband or acting and managing. owner of said ship or 
vessel usually resides.” 
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In the case at bar it is alleged that two of the part owners reside in 
New Orleans, and that one of the two is the captain. The plaintiffs, 
an incorporated company, have their domicile here. Until otherwise 
shown, we will, under these facts, presume this to be the home port of 
the defendant’s steamboat. It was incumbent on the plaintiffs in the 
exception, to show on the trial thereof, any facts which divested the 
State court of jurisdiction. In case of doubt we will maintain our 
local jurisdiction; and we think, under the pleadings, the court a qua 
properly overruled the exception of defendants. 

On the trial of the merits, Gibson and Rodney, two of- the defend- 
ants, “‘ offered their notarial act of title to the steamboat St. Nicholas, 
in order to prove that they were the sole owners of said steamboat at 
the time the claim sued on accrued, and in order to show what portion 
of said boat was owned by each and such other facts as might appear from 
said title,” which was refused on the ground that the general denial 
was an admission of the ownership and no evidence thereon could 
legally be received. In their brief and argument it is said that this 
evidence was offered to settle the matter of jurisdiction. The ruling 
was correct. The question had been settled by the decision on the 
the exception and could not be again raised on the trial of the merits. 
The reservation in the answer only reserved the question as it was 








presented on the trial and decision of the exception. We find no 
error in the judgment below. 
It is therefore ordered that the judgment be affirmed, with costs. 








No. 2136.—Grorce W. MILLER v. CoarRLtes Morcan—J. P. Harris, 
Agent. 

This is an action by the owners of the schooner Ladies’ Delight to recover damages from the 
owner of the steamer Louise for a collision which occurred between these vessels in 
Lake Pontchartrain. The evidence shows that the night was dark ; that the steamer 
showed all the lights required by law; that had the schooner showed the lights required 
by law, the collision would have been avoided. Held—That the collision having occur- 
red through the fault and negligence of the officers of the schooner, her owners could 
not recover damages. ; 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J 
Randolph, Singleton & Browne, for plaintiff and appellee. Henry 
J. Leovy and A. Monroe, for defendants and appellants. 

LupeE.inG, C. J. A collision occurred between the schooner Ladies’ 
Delight and the steamer Louise, in February, 1867, in Lake Pontchar- 
train. The owner of the Ladies’ Delight sued the owner of the 
steamer for damages. 

The evidence shows that the schooner ran into the steamer amid - 
ships; that the starboard wheel of the steamer passed over the bow- 
sprit and bow of the schooner, and that the latter sunk. The night 
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was dark and the schooner carried no lights, until she spied the 
Louise, when she showed a white light in front, while the steamer 
showed all, the lights required by law. The officers of the steamer 
swear that they saw the light shown by the schooner, but that they 
could not tell the course of the craft carrying it until it was too late to 
prevent the schooner running into the steamer. They swear further 
that had the Ladies’ Delight carried the colored lights required by 
Congress, any seaman could have known the course of the vessel and 
have avoided colliding. Acts of twenty-ninth April, 1864. And they 
swear further that before the schooner struck the steamer the engine 
of the steamer was stopped. 

Unless we reject the testimony of the officers of the Louise, we are 
bound to acquit them of all responsibility for the collision, and we see 
nothing in the record to impeach their veracity. 

It is therefore ordered and adjudged that the judgment of the dis- 
trict court be avoided and annulled; that the verdict of the jury be 
set aside, and that there be judgment in favor of the defendant, reject- 
ing the plaintiff's demand, with costs of both courts. 











No. 2981.—ALFRED MARCHAND v. St. F. & G. CASANAVE. 


The amount of the bond for a suspensive appeal must be one-half over and above the 
amount of the judgment, including interest which has accrued thereon up to the filing 
of the bond. 

An appeal bond which is not sufficient in amount to exceed by one-half*the amount of the 
judgment, including interest which has accrued, is not conditioned as the law directs, 
and the appeal will, therefore, be dismissed on motion. 


PPEAL from Fifth District Court of New Orleans. Leaumont, J. 
Hornor & Benedict, for plaintiff and appellee. John S. Tully, for 
defendants and appellants. 

TatiaFeRRO, J. The plaintiff and appellee moves to dismiss the 
appeal on the following grounds : 

First—The amount of the appeal bond is insufficient for a sus- 
pensive appeal. ; 

Second—There is no order fixing the amount of the bond and the 
appeal can not be taken. 

An .examination of the record shows that the judgment rendered is 
for twelve hundred dollars, with interest at five per cent. per annum 
from twenty-eighth March, 1870. The bond is dated May —, 1870. 
The bond does not, therefore, exceed by one-half the amount of the 
judgment. 

The order of appeal requires the bond to be conditioned as the 1aw 
directs, and does not specify any amount. 

Both grounds for dismissal are, therefore, well taken. 

It is ordered that the appeal be dismissed at costs of the appellants. 
C. P., article 575; 15 An., 333; 19 An., 507. 




















NEW ORLEANS, DECEMBER, 1870. 627 
Succession of L. W. Lyons. 








No. 2016.—Succession or L. W. Lyons. 


The grandmother, being in destitute circumstances, and without the means of support, is 
entitled to an allowance as alimony from the estate of her grandc' This allow- 
ance should be made by the executrix or administratrix, when soguiesdMintiech the 
amount of the estate of the heirs be not yet definitely ascertained. ¥ 

The law does not require alimony to be given by the rich alone. But, in fixing the amount, 
the circumstances of those who are to pay and those who are to receive must be taken 
into consideration. 


An allowance of alimony should begin only from the date at which a necessity of the demand 
exists. Therefore, if it be not shown that the grandmother was in necessitous circum- 
stances prior to making her application, she will only be allowed alimony from that date. 
PPEAL from the Second District Court of New Orleans. Duvig- 

neaud, J. ©. Roselius and Alfred Philips, for appellant. Cotton 

& Levy, for appellee. 

Howe, J. Mrs. Fry, mother of the deceased, instituted the pro- 
ceeding now before us to compel the payment to her of alimony, on the 
ground that she was in destitute circumstances. 

Mrs. Lyons, the widow in community, and natural tutrix, opposed 
this claim of the grandmother, on the ground that the succession, 
though inventoried at nearly two hundred thousand dollars, owed 
debts exceeding one hundred and fifty thousand dollars, and that, after 
the settlement and division of the community, the residue coming to 
the children, from whom the grandmother thus claimed support, would 
barely suffice to support them; that the bulk of the succession was in 
the hands of a liquidating commercial partner; that the property 
yielded no revenue, and that, until the succession was settled, no fixed 
sum in alimony could be accorded without prejudice to the rights of 
creditors and others. 

The district court gave judgment for fifty dollars per month from the 
date of Lyons’ death, payable at the end of each month, and Mrs. 
Lyons, the tutrix, has appealed. 

It is claimed by her counsel that these grandchildren have no sufli- 
cient property for their own support, and can not be compelled to pay 
anything to the support of their aged and indigent grandmother. It 
appears to us, however, upon the record, that their estate amounts, in 
value, to at least sixteen thousand dollars, and that some alimony is 
due. It can hardly be that, in such a case, the person requiring daily 
support must wait till the succession be settled, and the amount pre- 
cisely ascertained, for there would be a risk of starvation in the 
interim, for which the accuracy attained by the delay would hardly 
compensate. Nor do we think the moderate proportions of the estate 
likely to be saved for the children should dispense them entirely from 
the obligation of alimony. The law does not say that rich persons 
alone shall support their indigent ascendants and offspring. It declares 
that alimony shall be granted in proportion to the wants of the persons 
requiring it, and the circumstances of those who are to pay it. If the 
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circumstances of the latter are narrow, the amount will, of course, be 
smal, but it will be something. The fact, also, which appears of 
record, that the mother has succeeded the deceased father in the firm, 
and is carrying on a large business, and drawing two to three 
hundred dollars a month for her support, has some weight. She owes 
these children support and education. We presume she discharges 
this obligation, and, by so much as she does, she increases their ability 
to discharge their duty to their grandmother. 

It occurs to us, however, that the court erred in fixing the date from 
which alimony is to begin. The obligation is due only in case of actual 
need, and then ex officio pietatis, and should not accumulate by arrears. 
The fact that Mrs. Fry managed to maintain herself, as she did, up to 
the time of filing her petition, is proof that she was not in need prior 
to the application, in the sense of article 245, C.C. If she had been 
obliged to go in debt for her support, and thus anticipate her allow- 
ance, the rule might be different. In this regard, the views of 
M. Demolombe, commenting on article 205, C. N., seem to be worthy 
of adoption. Volume 4, page 91. The petition upon which the court 
finally acted was filed October 15, 1868. ; 

It is therefore ordered that the judgment appealed from be amended 
in favor of appellant, so that the said alimony shall be payable only 
from the fifteenth of October, 1868; that, as thus amended, it be 
affirmed, and that appellee pay the costs of appeal. 
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No. 2513—Taomas J. Burxe v. Louis Treere. 


During the late war between the United States and the so-called Confederate States, and 
during the pendency of hostilities, the President of the United States, being Com- 
mander in Chief, was competent, when the military forces had captured and taken 
possession of any one of the insurgent States, to constitute and cause to be established a 
jadicial tribunal, and to vest such tribunal with all the necessary authority for the 
administration of justice in said State, under the Constitution and the laws. A judicial 
tribunal thus created and recognized by proclamation of the commanding general of the 
district within which it was vested with jurisdiction, was a court of record, and all its 
orders, decrees and judgments were entitled to full faith and credit, the same as any 
other legally constituted court of record. 

The courts of Louisiana will take judicial notice of all orders and proclamations issued by 
commanding generals during the time that the city and State were under military 
control. Therefore, the proclamation of General Shepley, Military Governor of Lonis- 
iana, giving official notice of the organization of an United States Provisional Court for 
the State of Louisiana, and of the appointment by the judge thereof of a clerk, prosecu- 
ting attorney and marshal, was sufficient to authorize said officers to act in their several 
capacities ; and the purchasers of property at judicial sale made under the authority and 
decree of said Provisional Court, through the marshal thereof, were not required to look 
into the mode or regularity of his appointment. 

In this case the deed made by the marshal was lost or destroyed; the book of deeds of the 
marshal could not be found. The evidence showed besides that a writ of feri facias had 
been ordered in writing by the attorney for plaintiff, indorsed by the clerk, issued ; that 
the fieri facias could not be found after diligent search. Held—That under this showing 
the certified copy of the deed of the marshal from the records of the parish recorder 
was admissible in place of the original, and that such copy made full proof of what 
it contained. 

A purchaser of property at judicial sale is only required to show a judgment of a competent 


court, an execution, and the deed of the officer making the sale. 

PPEAL from the District Court, parish of St. John Baptist. 
Beauvais, J. J. R. Beckwith and Charles Louque, for plaintiff and 

appellant. Berault, Legendre & Poche, for third opponent, appellee. 
Howe, J. The plaintiff, as holder of two notes secured by mort- 
gage, of date twenty-fourth March, 1865, obtained executory process 
and caused the mortgaged property to be seized on twenty-third July, 
1868, as belonging to the defendant; whereupon A. Miltenberger 
opposed and enjoined the sale, on the ground that said property 
belongs to him, and has been in his quiet, continued possession by 
virtue of a judicial sale (the deed whereof was properly recorded) 
made on the third day of June, 1865, by the United States provisional 
marshal for the State of Louisiana, under a fieri facias issued on a 
judgment rendered in the case of A. Miltenberger & Co. v. Louis 
Tregre, No. 525 on the docket of the United States Provisional Court 
for the State of Louisiana, which judgment recognized a mortgage on 
said property for over eighty thousand dollars in favor of A. Milten- 
berger & Co., of date twentieth April, 1858, and the sale thereunder 
extinguished the alleged mortgage in favor of plaintiff, Burke, and 
they prayed that the order of seizure and sale be rescinded, the 
alleged mortgage in favor of Burke be declared null and the injunc- 

tion perpetuated. 

The plaintiff, for answer, pleaded the general issue, specially denied 
Miltenberger’s title to and lawful possession of said preperty, the legal 
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existence of said court, judgment and mortgage, and the official 
character of the alleged United States provisional marshal; charged 
the acts set forth by Miltenberger to be acts of trespass, and the pre- 
tended mortgage, judgment and sale, if they ever existed, to be 
collusive between the parties to defeat the just creditors of Tregre, 
and prayed for the dissolution of the injunction, with damages. 

Judgment was rendered perpetuating the injunction, and Burke 
appealed. 

On the trial he reserved a bill of exceptions to the admission as 
evidence of a copy of the judgment of the Provisional Court in said 
suit of A. Miltenberger & Co. v. L. Tregre, on the following grounds : 

First—That the said court had no legal existence, not having been 
established by any constitutional or legal authority, and all its pre- 
tended proceedings and acts are absolute nullities. ° 

It is a matter of history that in May, 1862, the United States took 
military possession of the city of New Orleans and the adjacent 
parishes, and on the twentieth October, 1862, an Executive order, 
(which is in evidence), was issued through the War Department, con- 
stituting a Provisional Court, as a court of record for the State of 
Louisiana, and appointing Charles A. Peabody, of New York, “ a pro- 
visional judge to hold said court, with authority to hear, try and 
determine all causes, civil and criminal, including causes in law, 
equity, revenue and admiralty, and particularly all such powers and 
jurisdiction as belong to the District and Circuit Courts of the United 
States, conforming his proceedings, so far as possible, to the course of 
proceedings and practice which has been customary in the courts of 
the United States and Louisiana—his judgment to be final and conclu- 
sive ;” also authorizing him to make all necessary rules and regula- 
tions and appoint a prosecuting attorney, marshal and clerk of said 
court, the appointments to continue during the pleasure of the Presi- 
dent, not extending beyond the military occupation of New Orleans, 
or the restoration of the civil authority in said city and in the State of 
Louisiana. Said officers to be paid out of the contingent fund of the 
War Department. 

It is also a part of history that on twenty-ninth December, 1862, 
George F. Shepley, Military Governor of Louisiana, issued a proclam- 
ation, of which we take judicial notice, giving official notice of the 
organization, under said order, of “‘ an United States Provisional Court 
for the State of Louisiana,” and of the appointment, by said judge, of 
George D. Lamont, prosecuting attorney, Augustus DeB. Hughes, 
clerk, and Isaac Edward Clark, marshal of said court, and declaring 
that all judgments, decisions and decrees of said court, and all acts of 
said officers under authority of said court, are to be respected and 
obeyed accordingly. 
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In the case of Leitendorfor v. Webb, 20 Howard, 176, the right of 
the commanding general, holding possession of New Mexico for the 
the United States, in virtue of military occupancy, to establi-~h a 
provisional government, which ordained a judicial system, consisting 
of a superior or appellate court and circuit courts, was recognized and 
sustained. A fortiori, the President, who is commander in chief, has 
such right and authority. In his order establishing the court, he 
declared the necessity for such a court, in the temporary subversion, 
by the existing insurrection, of the civil institutions in this State, 
including the judiciary and the judicial authorities of the Union, and 
in the necessity of holding the State in military occupation. Having 
the power, and being the, judge of the necessity, his order establish- 
ing the court in question, must be held sufficient authority for its legal 
existence asa court of record with the jurisdiction conferred. And, 
besides, its existence as such, was recognized by Congress in the act 
of twenty-eighth July, 1866, providing for the business and records 
thereof. 

Second—If said court ever legally existed, it ceased to exist before 
the date of said judgment, by limitation of the terms of said order. 

Tho judgment was rendered on seventeenth April, 1865, which was 
prior to the restoration of the civil authority in both city and State. 
The court was legally existing. 

Third—The copy of said judgment is not certified by the seal and 
proper officer of said court, but by the clerk of a court without lawful 
custody of the records thereof. 

It is certified by the clerk of the United States District Court, to 
which all the suits and records of said court were transferred by said 
act of Congress of twenty-eighth of July, 1866. See Statutes at 
Large for 1865-6, page 344. . 

Fourth—Said judgment on its face is absolutely null, because it 
does not appear to be an extract from the minutes of any court, to be 
rendered in open court, nor to be the act of any judge—not being 
signed by a judge. . 

The bill of exceptions shows that it was not the practice of the 
judge of said court to sign judgments, but the same were spread on 
the minutes and attested therefrom. The copy in evidence appears to 
be a part of the minutes of said court, concludes with the words, 
‘Rendered April 17, 1865; signed April 26, 1865. By the Court, 
Signed, John T. Peabody, clerk,” and is certified, as above stated, to 
be a true copy by the clerk of the United States District Court. If 
any thing more is necessary, it is supported by the maxim “omnia 
presumuntur rite esse acta.” 

Fifth and Seventh—These grounds relate to the absence of revenue 
stamps and the permission to affix the same, and are not urged in this 


court. 





632 SUPREME COURT OF LOUISIANA, 
Burke v. Tregre. 


Sizth and Highth—The copy is incomplete as a judgment, because 
on its face a petition, account and act of mortgage are made part 
thereof, andyare not produced, and no description nor identification of 
the property mortgaged is contained in said copy of the judgment. 

These are objections to the effect and not the admissibility of the 
document. 

II. A second bill was taken to the admission of a copy of an act of 
mortgage of twentieth April, 1865, from Tregre and wife to A. Milten- 
berger & Co., referred to above, as part of the judgment, on the 
grounds that it does not appear to be a part of, or identified with, the 
record or judgment in the suit of A. Miltenberger & Co. v. Louis 
Tregre; if.itever was a part of said record, it has been abstracted 
and is not in proper eustody ; it contradicts the mortgage granted in 
said judgment, and is for a different amount and description of debt. 

Conceding opponent’s obligation to supply such proof, the document 
offered is sufficiently identified with the record and judgment to be 
admissible in evidence for the purpose intended, and shows a mortgage 
for a sum far exceeding that for which the property sold. 

III. A third bill was reserved to the introduction of the record of 
the suit No. 525, A. Miltenberger & Co. v. L. Tregre, on the grounds 
before urged, that said court was not legal; the transcript was not 
properly attested by a legal custodian ; is not a transcript of the pro- 
ceedings of any court of record; is mutilated by the opponent; is 
irrelevant ; does not show a valid final judgment, writ of fieri facias 
and sale of property. 

The views already expressed virtually dispose of these objections, 
which were properly overruled. ’ 
IV. The fourth bill taken to the admission of oral proof of a lost 

document is so vague as not to enable us to pass on it. 

V. A fifth was taken to the introduction of the marshal’s deed of 
sale, on many grounds, the only ones requiring notice are, that, it is 
not the original nor a certified copy of the original, the loss of which 
is not accounted for; if the original ever existed, it was invalid, 
because Isaac Edward Clark, by whom it purports to be executed, had 
no authority as marshal, there being no such officer as United States 
Provisional Marshal for Louisiana designated in the executive order 
creating the court, and if he was a legal officer, it does not appear that 
he had a fieri facias in his possession. 

The document offered was a certified copy from the records of the 
parish recorder and was properly admitted as the best evidence 
existing, after proof that the original and the marshal’s book of deeds 
could not be found, and makes proof of its contents, including the 
recital that the sale was made by virtue of a writ of fieri facias, when 
supported, as it is, by evidence that a fieri facias had been ordered, in 
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writing, by the attorney of plaintiffs, which was indorsed with the 
word “issued”; that the fieri facias could not be found after diligent 
search, and that the records of said court had been careléssly kept 
prior to their transfer to the present custodian. 

As to the official character and authority of Clark, as Marshal, it 
need only be said that he was the officer acting, and purchasers are 
not required to look into the mode of their appointment, and besides, 
the military governor had made proclamation of his appointment and 
authority as marshal of said court. 

We think the plaintiff in injunction has satisfactorily shown all that 
is legally required of a purchaser at a judicial sale, to wit, a judg- 
ment of a competent court, an execution, and the deed of the officer 
making the sale. 

Judgment affirmed with costs. 

Rehearing refused. 
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ABSENTEE. 
1. A non-resident may appeal from a judgment rendered against him 
on attachment any time within two years from the date thereof. . 
Schmidt & Ziegler v. First National Bank of Selma, 314. 
2. In an action upon a joint obligation, all the parties thereto must 
be made parties to the suit. C. C. 2080, 2081, 2082. 
Hyde v. Marcy, 383. 
3. Where, therefore, a suit was brought in New Orleans, upon a joint 
promissory note, made there, and one of the defendants in such 
suit, an absentee, who had neither a residence nor property in 
Louisiana, was cited through a curator ad hoc. Held—That he 
Was a necessary party ; that the only course left was to appoint for 
him a curator ad hoc, and that he subjected himself to this eventu- 
ality by signing the agreement in suit. 5 An. 674. Ib. 
4. Whether or not such a judgment, as against the absentee, can 
have any extra territorial effect, it is not, in Louisiana, a nullity. 


Ib. 
ACCOUNT. 


1. A commission merchant who purchased a mortgage note for one of 
his customers, for which he charged the amount in his account 
current, can not afterwards, and after the maturity of the note, 
transfer it and convey title to a third party. A third party getting 
possession of the note under such circumstances, can only hold it 
subject to whatever equities might be urged against the original 
owner.’ : Gribble v. Haynes, 141. 

2. Where the wife separated in property from her husband, has 
instructed her factor to purchase a mortgage note having a 
superior rank to her claim, on the property of her husband, which 
note the factor transfers to a third party after maturity, she may 
intervene in the suit to enforce payment, and be declared the true 


and legal owner thereof. Ib. 
ACTION. 
1. No action lies to recover rent for the lease of a house to be used 
as a brothel. Kathman v. Walters, 54. 


2. In an action to recover the value of a lot of cotton from the 
defendants, who, it is alleged, had it on storage, failed to deliver 
when demanded, the evidence showed that the claimants were not, 
and never had been, the owners thereof. Held—That not being 
owners they could not recover the value on account of non- 
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ACTION—Continued. 


1. 


2. 


3. 


4. 


5. 


delivery. That to enable them to recover under this allegation, 
they must establish title to the cotton by evidence. Litigants 
must be held to the issues presented by their pleadings. 

Levi v. Silverstein, 363. 


. The character of the action is determined by the prayer of the 


petition, and if suit is brought for damages, or the value of the 
property, with interest, in solido, alleged to have been received by 
the defendants, the action is prescribed by one year. 

Bender v. Looney, 488. 


. The action accorded to a surety to havea personal recourse against 


his principal for whom he has paid, is only prescribed by ten years. 
Cleveland v. Comstock, 597. 


. Aruling of the court, refusing an intervention, if correct at the 


time it is made, does not afterwards become incorrect by the party 
changing his character from that of an individual to that of a 
representative. Nor can a party, by way of intervention, compel 
other parties to litigate for his benefit or gratification. Ib. 


ADMIRALTY. 


The State courts are without jurisdiction to enforce a privilege 
given by law on vessels for the recovery of damages for a mari- 
time tort. In such cases an admiralty lien is created which can 
only be enforced in the courts of the United States. 4 Wallace, 


424, 561. Youny v. Ship Princess Royal, 388. 
A claim for damages ex delicto can not be enforced by attachment. 
12 An. 110. Ib. 


In an action for damages against a vessel for a collision, no judg- 
ment can be rendered against her if the evidence shows that she 
was not in fault, and that she was, at the time of the collision, 
under the control of a tugboat. Ib. 
A contract for materials furnished and repairs done to a steamboat 
or other vessel in the home port is not a maritime contract, there- 
fore the admiralty courts of the United States, have not exclusive 
jurisdiction to enforce a lien arising from such a contract. 

Southern Dry Dock Company v. Gibson, 623. ° 
By the home port of a vessel is meant the port or place of her per- 
manent registry and enrollment, and the place where every act of 
sale or mortgage must be recorded to give it effect against third 
persons. Ib. 
The States are competent to create such liens as their Legislatures 
may deem just and expedient in favor of furnishers of supplies 
and materials used in the construction and repairing of vessels, 
and to enact reasonable rules and regulations prescribing the 


mode of their enforcement, provided they do not amount to a regu- 
lation of commerce between the States. Ib. 
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ADMIRALTY—Continued. 

7. Where suit is brought in a State court to.enforce a lien on a vessel, 
which lien is given by statute, and the owners of the vessel except 
to the jurisdiction on the ground that the lien is an admiralty one, 
which the State court is without jurisdiction to enforce, the State 
court will, in case of doubt, maintain its jurisdiction. Jb. 

ADMINISTRATORS. 
See ExecuTors AND ADMINISTRATORS. 
AGENT AND AGENCY. 

1. The principal is not bound by the receipt of his agent, when it is 
shown that the agent has been deceived by false representations of 
the debtor. In such a case the principal may recover from the 
debtor the balance due, after deducting the amount paid to the 
agent in full settlement of the demand. 

Bayly and Houston, Curator, v. R. H. and G. M. Bayly, 17. 

2. A party acting as agent or employe for a number of heirs in the 
prosecution of a land claim, under an agreement and contract, may 
withhold the payment of so much of the proceeds of the sale of the 
land, which he has received for them, as will be necessary to cover 
possible liabilities on account of suits brought by settlers for im- 
provements made on the land, unless the heirs give satisfactory 
security against loss, resulting from such suits. 

Heirs of Bastable v. Succession of Denegre, 124. 


3. Loyal Case and the heirs of Bastable made a contract whereby 
Case was to prosecute their claims to the lands in the Bringier 
grant,‘in the parish of Concordia, Louisiana, and defray all 
expenses incident thereto, for one-half of the land recovered. After 
judgment was obtained in favor of the heirs, Case sold and assigned 
his contract to James D. Denegre. Held, by the court, that unde1 
this contract neither Case, nor his assignee, was responsible for 
the taxes on the land prior to the recovery of possession by the 
heirs, nor for claims for improvements made on the lands. That 
these claims constituted an incumbrance on the land itself, and 
was not included among the expenses which Case bound himself 
to defray in establishing their rights to and recovering possession 
of the lands claimed. Db. 

4. An agent or mandatary receiving notes for the sale of property 
belonging to his principal, becomes personally responsible if he 
fails to use due diligence in enforcing their collection. Ib. 

5. A contract between a planter and a factor or commission merchant, 
whereby the latter binds himself to furnish the necessary supplies 
for the working of the plantation, not to exceed a specified amount, 
and to receive and sell the products of the place for the benefit of 
the planter, is a contract of agency on the part of the merchant, 
which terminates at the death of the agent. By the death of the 
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AGENT AND AGENCY—Continued. 


6. 


7. 


8. 


9. 


agent, in such a case, the planter is absolved from all obligations 
to continue the contract, and the heirs of the agent are not bound 
on the contract. Such an agreement is personal, and not herit- 
able. Shiff v. Succession of Lesseps, 185. 
Where the agent of a planter has died, and the surviving wife forms 
a commercial partnership, with third parties, who assume the con- 
tract of agency which was terminated by the death of the agent, it 
was held by the court that the rights of the heirs to the estate of 
their deceased father became fixed at his death, and that the sur- 
viving wife, in her capacity of tutrix, could not bind their estate 
for liabilities of the new firm growing out of the contract of agency 
which terminated at the death of their father. Ib. 
Where the evidence shows that the owner of a promissory note 
placed it in the hands of commercial agents for the purposes of 
negotiation, and the agents afterwards bring suit as owners, the 
maker of the note can plead all the equities in the suit that may 
exist against the original holder and owner, although it may be 
shown that the note came into their possession, as agents, before 
naturity. Sinnot & Adams v. Schlater, 201. 


An agent can not relieve himself from responsibility for moneys 
which he has collected for his principal by showing that he has 
invested them in the purchase of cotton for his own account, with 
the sanction of his principal. He must show, in addition, that he 
has turned over the cotton to the principal, or that the principal 
has authorized him to retain it. Moncheux v. Mistrot, 421. 
A payment made on a promissory note by an agent, without 
authority from the debtor, will not interrupt prescription. 

Smith v. Coon, 445. 


10. A renunciation or waiver of prescription by the administrator, after 


11. 


12. 


13, 


prescription has accrued, is null, as‘ against the estate. 21 An. 
373. Therefore, if the administrator had made a payment on the 
note, as agent, without authority, before prescription accrued, he 
had no authority to ratify the act, as administrator, after the note 
was prescribed. Ib. 
An agent can not be made liable for a note placed in his hands for 
collection, if it be shown on trial that the original consideration 
thereof was the price of a slave. Tittle v. Johnson, 474. 
Agents acting under a quasi contract are not liable for interest and 
expenses incurred on the property in their hands, nor are they 
liable in solido. _ Bender v. Looney, 488. 
An agent is not accountable to his principal, nor to the legal rep- 
resentatives of the principal, for rents which he collected during 
the war in Confederate notes, with the knowledge and approval 
of the principal. Turner v. Beall, 490. 
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AGENT AND AGENCY—Continued. / 
14. An agent can not contract a loan, acknowledge a debt, alienate or 


15. 


16. 


mortgage the property of his principal, or do any other act of 
ownership, withont express and .special authority. But if the 
agent, under a gencral authority, sells property, the produce of 
the plantation under his charge, the principal must notify the 
purchaser, as soon as he is informed of the fact, that he rejects and 
repudiates the acts of his agent as unauthorized. 
Ball v. Bender, 493. 

The contract of mandate may be tacit, as well as express, and the 
acts of the principal must be fairly and liberally construed 
towards those who contract with the agent, as well as towards the 
agent. Ib. 
An agent is accountable to his principal for moneys that came into 
his hands as such, even if such amount be composed of usurious 
interest, and not collectable by the principal himself, 

Chinn v. Chinn, 599. 


17. An agent who, when it becomes his duty to deposit, in bank, the 


money of his principal, fails to make the deposit in the name of 
his principal, becomes personally liable for the amount. In such 
acase the agent will not be permitted to urge the failure of the 
bank after the deposit was made, and throw the loss on the prin- 
cipal. C. C. 3002, 3003. Norris v. Hero, 605. 
See ConrepERraTE Notes—Bank of NewOrleans vy. Franton, 462. 


ALIMONY. 


1. 


1) 


A preponderance of testimony in favor of a marriage, is sufficient 
to base a judgment for alimony, pending the suit for divorce ; but 
such judgment, rendered on rule, will not preclude the husband 
from urging the plea at the final trial that there was no marriage. 
Fisk v. Fisk, 401. 


. The grandmother, being in destitute circumstances, and witho:t 


the means of support, is entitled to an allowance as alimony from 

the estate of her grandchildren. This allowance should be made 

by the executrix or administratrix, when required, although the 

amount of the estate of the heirs be not yet definitely ascertained. 
| Succession of Lyons, 627. 


. The law does not require alimony to be given by the rich alone. 


But, in fixing the amount, the circumstances of those who are to 
pay and those who are to receive must be taken into considera- 
tion. Ib. 


. An allowance of alimony should begin only from the date at which 


a necessity of the demand exists. Therefore, if it be not shown 

that the grandmother was in necessitous circumstances prior to 

making her application, she will only be allowed alimony from 

that date. Ib. 
81 














642 INDEX. 
APPEAL. 
1. A party wishing to stay the execution of a judgment directing the 


.) 


10. 


seizure and sale of mortgaged property by a suspensive appeal, 
must give bond within the time allowed in an amount one-half 
over and above the amount of the order, the same as in an ordin- 
ary judment for a fixed amount. 
State, ex rel. Bankhcad, v. Judge of Seventh District Court, parisk 
of Orleans, 35. 


. If the district judge has committed an error in fixing the amount 


of the bond for a suspensive appeal from an order of seizure and 
sale, the appellee is entitled to proceed with the execution of the 
judgment, and a writ of prohibition will notissue restraining him 
from executing the order pending the appeal. Ib 


. If no legal ground is shown for the appeal, the appellant will be 


condemned to pay damages for frivolous appeal, when prayed for 
by the appellee. Baldwin v. Gréen, 53. 


. Where the appeal is taken for delay only, damages will be awarded 


the appellee for frivolous appeal. 
Owners of the Steamer General Quitman v. Packard—Ober, At- 
water & Co., Intervenors, 70. 
The certificate of the clerk, that the record contains all the evi- 
dence adduced and filed in the matter, is defective, and the appeal 
will be dismissed on motion. Succession of Sanderson, 83. 


. A district judge of the parish of Orleans will be compelled by man- 


damus to grant a suspensive appeal from a final judgment rendered 
on default, if the appeal is applied for within ten days from the 
service of notice of judgment, provided the case is in other respects 
appealable. 


State, ex rel. Lobdell, vy. Judge of Fourth District Court, parish of 
Orleans, 90 


. A party who voluntarily executed a judgment dirccting the sale ot 


his mortgaged property is not permitted to appeal from it. 
Sims v. Lawes, 105. 


. An appeal will not be dismissed on account of the neglect of the 


clerk to issue, or the sheriff to serve citation of appeal. 
Gallagher v. Thomas, 112. 


. A writ of prohibition will not issue to restrain the execution of a 


judgment of the court below, where the record shows that the 
bond given for the appeal is insufficient in amount to operate a 
supersedas pending the appeal. 

State, ex rel. Wassell, v. Judge of Fourth District Court, parish of 

Orleans, 115. 

To entitle a party to a suspensive appeal from a judgment for 
money, he must give a bond for one-half over and above the 
amount of the judgment. An intervenor or third party wishing 
to appeal must comply with the same conditions. db. 


‘ 
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APPEAL—Continued. 


il. 


13. 


14. 


15. 


16 


17. 


18. 


20. 


21. 


f 


An appeal from a judgment dismissing a dative testamentary 
executor from office wiil not suspend execution, and a mandamus 
will not lie to compel a suspensive appeal from such judgment. 
State, ex rel. Commagere v. Judge of Second District Court, parish 
of Orleans, 116. 


. A bill of exceptions, taken from the ruling of the judge dismissing 


an intervention, can not be examined on appeal from a final judg- 
ment between the original parties, and a writ of mandamus will 
not lie to compel the judge a quo to sign such bills. 
State, ex rel. Sharp and Gellen, v. Judge of Sixth District, parish 
of Orleans, 176. 
In an attachment suit, where the property attached has been 
sold, and the proceeds thereof are in the custody of the sheriff, a 
third party, on disclosing an interest that entitles him to appeal 
from the judgment in favor of the attaching creditor, should be 
allowed to do so on giving bond in an amount fixed by the judge. 
Ib. 
In fixing the amount of the bond, reference should be had to the 
amount of costs for which the third party appellant would be 
liable, together with the possible amount of damages in case of 
frivolous appeal. Ib. 
If a bond is tendered, which is not sufficient in amount, the judge 
should fix the amount. In case the judge refuses, the Supreme 
Court will, on application, fix the amount of the bond, and issue a 
mandamus directing the judge to grant a suspensive appeal. Jb. 
An appeal will not lie from a final judgment until it is signed by 
the judge. Sibley v. Fernie, 188. 
If a party takes a devolutive appeal from a final judgment and 
gives bond, and afterwards abandons it, he can not be permitted 
to take a second appeal on giving a new bond. 
Sharkey v. Bankston, 199. 
An appeal will lie from an interlocutory judgment of the probate 
court, rendered on a rule against the executor to show cause why 
the sale of certain property should not be stopped, and a writ of 
mandamus will, on application, issue to the judge to send up the 
record. State, ex rel. Fassman, v. Judge of Second District Court 
of New Orleans, 200. 


. An appeal will not lie from an interlocutory judgment, where it is 


not shown that irreparable injury would follow. 

Woolfolk v. Woolfolk, 206. 
Mere delay will not authorize the intervention of the appellate 
court. Ib. 
If the interlocutory judgment is erroneous it may be corrected on 
appeal from the final judgment in the cause. Ib. 
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APPEAL—Continued. 
22. An appeal will not lie from a judgment for ‘the exact amount of 


31. 


five hundred dollars. Constitution, article 74. 
Keep & Hogan v. Harrison, 218. 


. A surety on an attachment bond is no party to the suit, and need 


not be made a party to the appeal taken by the defendant from 
the judgment in the attachment suit. Campbell v. Clark, 242. 


- Where the evidence in the record leaves the questions in dispute 


in doubt and uncertainty, the Supreme Court will remand the 
cause for a new trial. Ib. 


. An appeal will not be dismissed because the certificate of the 


clerk to the record isinformal. Acts of 1866, No. 82, § 16, p. 154. 
Flint & Jones v. Peck, 246. 


. Where the ‘original note sued on has not been offered in evidence, 


and the defendant seeks a new trial, the case will be remanded. 
Ib. 


. An appeal will not lie from an interlocutory judgment on a rule to 


dissolve an attachment, unless it is shown that such a judgment 
would work ‘an irreparable injury, Mesritz v. Marks, 249. 


. Where the appellant fails to prosecute his appeal, and the record 


discloses no grounds for the appeal, damages will be awarded the 
appellee for frivolous appeal. Tusse v. Mische, 255. 


. Where separate appeals are taken by the principal-and surety on 


the bond from a judgment in solido dissolving an‘injunction, the 
principal in injunction, if solvent, is a good and legal surety on 
the appeal bond given by the surety in the injunction. Asa 
general rule the only question to be considered in determining 
the sufficiency of the bond is the solvency of the surety. 
State, ex vel. Wilson, v. Judge Seventh District Court, parish of 
Orleans, 262. . 


. A suspensive appeal taken by the principal in injunction will not 


suspend execution of the judgment against ‘the ‘surety on the 
injunction bond. Ib. 
A motion to dismiss an appeal comes too late, if not made within 
three days after the record is filed. 19 An. 276; 2 An. 138. 
Murrison v. Seiler, 327 


. If the amount involved is under five hundred dollars, the appeal 


will be dismissed for want of jurisdiction. Constitution, art. 74. 
Case v. Hurley, 333. 


. Where an appeal is taken by petition from an injunction suit, and 


the appellant fails to have the surety on the bond cited with other 
parties, the appeal will be dismissed for want of proper parties. 
The surety on the injunction bond is a necessary party to ‘the 
appeal, and must be cited. Avegno v. Johnston, 400. 
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34, 


35. 


36. 


The Supreme. Court will ez officio, notiee. the fact, and dismiss the 
appeal, if the amount claimed does not exceed five hundred dollars 
at the time judicial demand was made. State v. Dopf, 400. 
No appeal lies from a judgment not signed by the judge a quo. 
C. P. 546; 3 An. 62; 12 An. 756. Trost v. Fox, 410. 
An appeal does not lie from a judgment not signed by the judge 
@ quo. Storrs v. Thompson, 410. 


37. After an appeal is granted, and the bond given and filed in the 


40. 


41. 


record, the jurisdiction of the court a qua ceases, except to test 
the solvency of the surety on the bond. Therefore, a second 
order, rendered afterwards by the judge a quo, changing the return 
day, and granting further time to the appellant, is a nullity, and 
the appeal will be dismissed, if not filed in the Supreme Court, 
within the time allowed under the first order. - 

State, ex rel. Belden, v. Mahan, 449. 
If the appeal is taken in open court in a case where the judge 
a quo is required to fix the amount of the bond, the order fixing 
the amount of security must be entered on the minutes of the 
court with the order granting the appeal. C. P. 573, 574. 

Norris v. Warren, 458. 


. Where the appeal is granted, on motion in open court, and the 


bond is given in favor of the clerk, all the parties to the suit, who 
are not appellants are appellees, and the appeal will not be dis- 
missed for the want-of proper parties. Ward v. Douglass, 463. 
The Supreme Court can only take jurisdiction of appeals from 
parish courts, in probate cases, when the amount involved is above 
five hundred dollars. Therefore, no appeal will lie to the Supreme 
Court from a judgment of the district court, rendered on appeal 
from the parish court. Tippit v. Lippmins, 465. 
In a suit under the intrusion act of 1863, No. 156, wherein the 
right to office is the subject af controversy, and the suit is com- 
menced and prosecuted in the court below, in the name of the 
State, with the name of the claimant to the office joined in the 
action, with a prayer that he be declared the true and legal officer, 
and an appeal is taken from the judgment by the State, such 
claimant must be made a party thereto. Therefore, if an appeal 
has been taken from such a judgment by the State alone, it will be 
dismissed for want of proper parties; the fault being imputable to 
the appellant. 

State, ex rel. Belden, Attorney General, v. Blandin, 467.. 


42. An error of the judge a quo in fixing the date at which interest 


begins to run, will be corrected on appeal, and the appellee will 
be condemned to pay the costs of the appeal. 
Heard v. Wynn, 469. 
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APPEAL—Continued. 
43. Where an appeal has been granted, and is still pending in the 


44, 


46. 
~ to protect her interests, therefore in a case where the other ofiicers, 


48. 


Supreme Court, the court a qua is without jurisdiction to grant a 
second appeal from the same judgment. 
Succession of Pomeroy, 518. 


Tf a suspensive appeal has been granted by the judge of the 


district court and the bond has been given and filed in the record, 
the district judge is not competent to dismiss the appeal without 
first ascertaining by evidence whether the surety on the bond is 
good and solvent. The failure of the appellant to qualify his 
surety is not sufficient to authorize the district judge to dismiss 
the appeal and order execution to issue. 

State, ex rel. Roman, v. Judge Sixth District Court, parish of 

Orleans, 591. 


. An appeal being a constitutional right given to every litigant, the 


Supreme Court will, on application for a prohibition against the 
inferior jurisdiction, examine the evidence offered touching the 
solvency of the surety on the appeal bond, and review the judg- 
ment of the court a qua dismissing the appeal because the surety 
is not good and solvent. Ib. 

The Governor is the proper representative of the State and bound 


such as the Attorney General or other officers, are absent from the 
State or fail to discharge their duties in taking an appeal, the 
Governor is bound to intervene in behalf of the State and take 
the appeal. 

State, ex rel. Mahan, v. Dubuclet, State Treasurer, 602. 


. An appeal will lie from a judgment against the State when the 


affidavit shows that the injurv done bv the iudgment is above five 
hundred dollars. Ib. 
The appeal will be dismissed if the record fails to show that the 
amount in dispute exceeds five hundred dollars. 
State, ew rel. De St. Romes, v. Levee Steam Cotton Press Com- 
pany, 622. 


49. The affidavit by the appellants that they feel an interest in the 


matter at issue, exceeding five hundred dollars, and that the right 
to control the books of the company exceeds in value five hundred 
dollars, is not sufficient to give the Supreme Court jurisdiction of 
the appeal. «DD. 


APPEAL BOND. 


1, 


°o 
~e 


A surety on an appeal bond may limit his liability by a stipulation 
to that effect. 21 An. 447, 730. 

Heirs of Bastable v. the Succession of Denegre, 124. 
The appeal bond must be made payable to the clerk of the court 
from which the appeal is taken, otherwise the appeal will be dis- 
missed for want of a legal bond. Acts of 1869, page 11. 


Jaffray v. Bruff, 133. 
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APPEAL BOND—Continued. 

3. The statute requiring all appeal bonds to be made in favor of the 
clerk of the court from which the appeal is taken is satisfied, if the 
bond is made in favor of the judge, the clerk and the appellee. 

Ogier v. Marchand, 133. 

4. Where a case has been erroneously transferred from the district to 
the parish court, and an appeal is taken from the judgment 
rendered by the parish judge, who was without jurisdiction, the 
case will be remanded to the district court to be proceeded with 
according to law. Ib. 

5. Where a judgment of nullity has been rendered at the suit of the 
creditor against the husband and wife, avoiding the judgment of 
the wife against the husband, and canceling the sale of real estate 
by the husband to the wife in payment thereof, the judge a quo 
must fix the amount of the bond for a suspensive appeal. C. P. 577. 
And in case of refusal, a mandamus will issue, on application of 
the relator, compelling him to fix the amount of bond and grant a 
suspensive appeal. 

State, ex rel. Parks, v. Judge of Seventh Judicial District, 589. 

6. In fixing the amount of the bond for a suspensive appeal, where 
the title to real estate is involved, and no judgment for money has 
been given, the judge a quo must take into consideration the esti- 
mated value of the revenue to be derived from the use of the 
property, and such further amount as he may determine, as surety 
for injury or deterioration which the estate may suffer while in 
possession of the appellant, and fix the bond in an amount exceed- 
ing by one-half such estimate. Ib. 

. The amount of the bond for a suspensive appeal must be one-half 
over and above the amount of the judgment including interest 
which has accrued thereon up to the filing of the bond. 

Marchand vy. Casanave, 626. 

8. An appeal bond which is not sufficient in amount to exceed by one- 

half the amount of the judgment, including imterest which has 
accrued, is not conditioned as the the law directs, and the appeal 
will, therefore, be dismissed on motion. Ib. 


ATTACHMENT. 

1. Where property has been attached and released on bond, and judg- 
ment has been rendered, the surety on the bond of release may 
show, on a rule to make him liable on the bond, that the property 
attached did not belong to the original defendant at the date of 
the seizure. Bauer v. Antoine, 145. 

2. A creditor of a part owner of a vessel, a non-resident, may proceed 
against the vessel by attachment when she enters the port, and he 
can not be held liable for the expenses incurred, or damages 
caused by the detention pending the decision of the attachment 
suit. Sibley, Guion & Co. v.' Fernie, Brothers & Co., 163. 


be J 
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ATTACHMENT—Continued. 
3. In case the interest of one of the owners of the vessel is sold at the 


~“! 


suit of the attaching creditor, no privilege exists on the proceeds 
for expenses incurred or supplies furnished during thé detention 
or previously. Ib. 


. A party plaintiff in a rule, by alleging that a third party is an 


attaching creditor, and makes such party a defendant in the rule, 
is estopped from denying that he is a creditor; and such attach- 
ing creditor has the right to appeal from the judgment on the 
rule. Dalton v. Viosca and Weber, 251. 


. A non-resident may appeal from a judgment rendered against him 


on attachment any time within two years from the date thercof. 
Schmidt & Ziegler v. First National Bank of Selma, 314. 
The act of Congress, approved June 3, 1864, entitled ‘* An Act to 
provide a national currency, secured by the pledge of United States 
bonds,” gives to the United States a first and paramount privilege 
upon all the assets of a banking association organized under the 
act, to reimburse to the United States the amount expended in 
paying the circulating notes of such banking association. There- 
fore, the privilege given to an attaching creditor over the assets of 
the First National Bank of Selma must be postponed to that of 
the privilege of the United States, where it is shown, as in this 
case, that the Louisiana Nationa: Bank, a debtor of the First Na- 
tional Bank of Selma, had notice of the claim of the United States 
on the assets of the First National Bank of Selma before the 
seizure by the creditors under the attachment. Ib. 


. The bonding of property under seizure, in order to regain the 


possession thereof, is no bar to subsequent proceedings to sect 
aside the writ of attachment, and release the surety on the bond. 
Edwards v. Prather, 334. 
The surety ona bond of release of property attached may, before 
making any payment, bring suit against the debtor to indemnify 
him for the liability incurred in signing the bond. But to enable 
him to sustain such an action he must bring himself within the 
requirements of the law conferring the right to demand indem- 
nity, viz: 1. When there exists a lawsuit against him for payment. 
2. When the debtor has become bankrupt. 3. When the debtor 
was bound to discharge him within a given time. 4. When the 
debt has become due by the expiration of the time for which it 
was contracted, etc. C. C. 3026. Ib. 


. If an attachment has issucd against a debtor before the debt is 


due, and the evidence shows that he intended leaving the State, 
permanently, the attaching creditor can not be compelled to pay 
damages, although the attachment has been dissolved. 

Hatheock v. Gray, 472. 
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ATTACHMENT—Continued. 

10. An attachment may be levied on goods stored in a warehouse, 
without making the warehouse keeper a party by garnishment 
process. And the attaching creditor has his lien on the property 
from the date of seizure, under the writ. 

Trounstetn v. Rosenham, 525. 

11. An attachment taken out under the act of 1868, entitled “ An Act 
to provide additional grounds for attachment,” will be dissolved 
on motion, if the facts shown on the trial fail to establish the alle- 
gations of the petition. : 

Moulor & Dumestre v. Rosengarden, 531. 

12. In an attachment suit there is but one party, the defendant, whose 
property has been attached, who has the right to give a release 
bond. Therefore a bond given by the intervenor to have the 
property released, not being given in pursuance of any law 
authorizing it, is not a judicial bond, and the sureties thereon are 
only bound according to the terms and conditions of the bond. 

Dawson v. Morton & Williamson, 585. 
See Arreat—Mesritz v. Marks, 249. 
Campbell v. Clark, 242. 


ATTORNEYS AND ATTORNEYS’ FEES. 

1. An attorney at law having possession of assets of the seized debtor, 
is not excused from answering interrogatories by the seizing 
creditor, and if the answers are traversed by the attaching 
creditor, an appeal will lie from the judgment given on the tes- 
timony offered to show their incorrectness. 

Daigle v. Bird.—Greves, Garnishee, 138. 

2. An attorney at law having claims in his hands for-collection is en- 
titled to an allowance for his fees for collection in case they have 
been garnisheed in his hands. Ib. 

3. The judgment creditors instructed their attorney to bid on prop- 
orty seized in theirname. The property sold on twelve months’ 
credit, and the attorney gave a twelve months’ bond, as the attor- 
ney in fact of his clients, for the price bid. The judgment 
creditors took the property. Pending the seizure other creditors 
had asserted a privilege on the property seized superior to that ot 
the seizing creditors. The seizing creditors seek to avoid their 
liability on the bond, on the ground that the attorney who signed 
it was without authority todo so. Held—That although the attor- 
ney, as such, could not bind his clients on the bond, yet their 
accepting the property purchased by him at the sale under their 
instructions, was a ratification of his act in signing the bond, by 

, Which they were bound. Slocomb v. Cage, 165. 
4. Attorneys employed by the executor to attend to the litigations in 
which the estate is, or may be involved, are entitled to a fair and 
liberal compensation for their services. Succession of Day, 366. 
See Evipence—Voorhies v. Harrison, 85. 
Sex INTERROGATORIES—Daigle v. Greves, 138 
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BANKRUPTCY. 
l. After a certificate ef discharge has been obtained by the debtor 


from the bankrupt court of the United States, in conformity with 
the bankrupt act of 1867, section 34, no judgment can be rendered 
in the cause by the State court, except one of dismissal. 

Viosca v. Weed, 218. 
A certificate of discharge in bankruptcy, from the United States 
Bankrupt Court, extinguishes all judgments and claims of a per- 


sonal character against the bankrupt. 
Murphy v. Smith, 441. 


. Therefore an ordinary fieri facias, on a personal judgment against 


the bankrupt after the certificate in bankruptcy has been given, is 
without any legal force or effect, and its execution will be restrained 
by a writ of injunction. ' Ib. 


BANKS AND BANKING. 
1. The act of Congress authorizing the controller of the currency to 


appoint a receiver to take charge of any bank or association that 
has failed to redeem its circulating notes, and is in default, with 
full power to collect all debts due such bank or association, author- 
izes such receiver, when appointed, to sue for and stand in judg- 
ment in the courts of the countny in all cases involving the collec- 
tion of debts due such bank or association. 

Case, Receiver, v. Berwin, 321. 


BATTURE. 
1. It the alluvion or batture which has formed on and is attached to 


° 


a riparian tract or lot of land has attained a sufficient clevation 
above the waters to be susceptible of private ownership at the 
time of the sale, it does not pass with the sale of the land or lot, 
unless so expressed. But if it has not reached a sufficient eleva- 
tion to render it susceptible of private ownership, then it passes 
to the vendee, who is invested with all the rights of accretion 
which the vendor had, without any expressions of the vendor, indi- 
cating its transfer. 
Barre v. City of New Orleans, 612. 

In this case the plaintiffs allege that they have lost the title to the 
lot on which it is claimed the batture has formed, by prescription, 
but they claim to be the owners of the batture, notwithstanding. 
The evidence failed to show that the batture had attained a suffi- 
cient elevation to render it susceptible of private ownership at the 
time the plaintiff parted with the ownership. Held—That they 
having lost their title to the lot itself, by prescription, could not 
recover the batture, even though the batture were shown to have 
been formed to an elevation sufficient to render it susceptible of 
private ownership, before they parted with the title by transfer to 
their vendce. ' Ib. 
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BELLIGERENTS. 
1. Parties residing on opposite sides of the lines of military occupa- 


tion during the late war were prohibited from carrying on-ttade 
and commercial intercourse with each other, and all contracts or 
obligations resulting from such trade or intercourse are null and 
void, unless it is shown that such trade or intercourse was specially 
authorized by the trade regulations prescribed by the Secretary of 
the Treasury of the United States. Beckwith v. Pierce, 67. 


2. A contract of charter of a steamboat, during the late war, made at 


New Orleans after the city came under the lawful control and 
power of the United States, to carry on trade with the city of 
Shreveport and surrounding country then under the control and 
power of the insurgent forces, is null and void, and no action lies 
to enforce it. Mansfield v. McLearn & Church, 216. 


3. Permits given by the military commander of the Gulf Depart- 


ment to carry on trade with the insurgents and transport the 
respective commodities of commerce through the lines of military 
occupations, were without any legal force or effect. The act of 
Congress of July 13, 1861, gave to the President of the United 
States power, in his discretion, to license commercial intercourse 
between citizens residing within those sections of the country 
where the lawful anthority prevailed and those districts where the 
insurgent forces held control. Under this statute, licenses or per- 
mits given by any other authority were nullities. Ib. 


4. On the thirteenth day of August, 1859, the Towboat Association 





of the City of New Orleans leased from the plaintiff two coal 
yards, with the buildings thereon, and wharves, situated on the 
west bank of the Mississippi river, near its mouth, for the term of 
five years, at a stipulated rate of rent to be paid annually, in 
advance. The rent was paid punctually up to the thirteenth of 
August, 1861. The civil war broke out at or about this time be- 
tween the United States and the so-called Confederate States. 
The mouth of the Mississippi was blockaded by the United States 
navy, and the Forts JackSon and St. Philip, on opposite sides of 
the river, above the coal yards, were occupied and garrisoned by 
the insurgent forces, which military occupation by hostile forces 
prevented the lessees from using the coal yards from that date. 
The lessor brings this action for the rent due on the remainder of 
the term of the lease. Held—That by the occupancy of the 
premises and surroundings of the leased property by the two con- 
tending armies, the lessees were prevented from using them as a 
coal yard and depot; that this interruption amounted in law to a 
revocation of the lease from that date, and that no action would 
lie to enforce the payment of rent thereafter. C. C. 2667. 
Bowditch v. Heation, 356. 
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BELLIGERENTS—Continued. 


5. 


All trade and traffie in articles of merchandise, between persons 
Gecupying opposite sides of the military lines during the late war, 
Was expressly prohibited by acts of Congress. Section five, act of 
thirteenth July, 1861. Therefore all debts contracted and obliga- 
tions given, on account of any such trade, are null, and no action 
lies to enforce them. 19 An. 328. 20 An. 241. 

Webster & McKenna v. Mahoney, 593. 


BILLS AND PROMISSORY NOTES. 


1. 


ad 


A due bill, containing an unconditional promise to pay money, 
falls under the denomination of promissory notes, and is prescribed 
by five years. Wardwell v. Sterne, 28. 
A proposition to extend the time of payment of a promissory note, 
unaccepted by the maker, will not discharge the indorser. 
Lamaycr v. Uter et al., 45. 


. The fact that the holder of a promissory note fails to bring suit 


promptly will not discharge the indorser, provided not'ce of non- 
payment is given at maturity. Moore v. Britton, 64. 


- Demand of payment of a promissory note must be made at the 


place of payment. Demand at any other place will not bind the 
indorser. Ib. 


. In a suit to enforce payment of a note against a banker in whose 


hands it had been placed for collection, who had failed to have it 
protested, whereby the indorser was discharged, the execution 
against the original maker with the return of the sheriff that no 
property was found, together with the certificates of the recorder 
that the maker of the note had no property standing in his name 
in the parish of his domicile are admissible in evidence to show 
that the maker of the note was insolvent. 
Kichelberger v. Pike, 142. 


. The indorser of a promissory note before maturity, made payable 


to himself, is bound to the holder as indorser, under the law mer- 
chant, and not as an ordinary surety. Ib. 


- The right to recover of a banker for failing to protest a note 


whereby the indorser is discharged is only prescribed by ten years. 
C. C. 3508. Ib. 

An obligation to pay money to one of two persons named, on a day 
fixed, although it contains stipulations authorizing execution to 
issue in case it is not promptly paid at maturity, falls under the 
denomination of promissory notes, and is prescribed by five years. 
21 An. 121. Fort v. Delee and Reily, 180. 


. Where the indorser of a promissory note has died at or about the 


time of the maturity of the note, but the fact is unknown to the 
holder or the notary, notice sent through the postoffice to the 
indorser, at her usual place of residence, will bind the heirs, if it 
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BILLS AND PROMISSORY NOTES—Continued. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


be shown that they were in the habit of receiving letters there, 
and that they actually received from the postoffice the notice of 
protest addressed to their mother. Such notice is equally as bind- 
ing as though it had been directed to the heirs by name. 
. Maspero v. Pedesclaux, 227. 
If suit is brought by the holder of a protested draft against the 
drawer, as a member of the firm who are the drawees and accept- 
ors, the fact that he is a member of such firm must be proved 
before judgment can be rendered against him as such. 
Meeker v. Cummings, 317. 
The failure to give notice of the yon-payment by the acceptor of a 
draft will discharge the drawer. Ib. 
The allegation of ownership of promissory notes in favor of a com- 
mercial firm which has sinee been dissolved by one of the partners, 
with a notarial transfer by the other partner, is a sufficient showing 
of ownership of the notes to entitle the holder to enforce their 
payment. Levi v. Corkern, 329. 
If the principal obligation, such asa promissory note, be prescribed, 
the mortgage given to secure its payment falls with it. 
Smith v. Mc Waters, 431. 
An original holder of a promissory note, who has transferred it by 
indorsement, before maturity, can not be held liable, as indorser, 
unless he receives notice from the holder at maturity that the 
maker has failed to pay. But the holder can enforce the mortgage 
given by the maker to secure the note. Ib. 
A party acting in the capacity of a general agent is not capacitated 
to waive notice and protest of a note indorsed by his principal. 
Such waiver is not binding on the principal, unless the power to 
make it is express and special. ' Ib. 
Notes given for land and slaves can only be enforced for that por- 
tion which is ascertained to be for the land. And where the evi- 
dence in the record fails to show what portion is for land, and 
what for slaves, the case will be remanded, with instructions to 
the judge a quo to ascertain, by evidence, the relative proportion 
of each, and give judgment accordingly. Ib. 
A promissory note given by a married woman, with mortgage on 
her parapherna: preperty to secure it, executed under the author- 
ization of the district judge, according to the act of 1855, may be 
enforced against the wife, in the hands of a third holder, without 
showing that it inured to her advantage or benefit. 
Miller v. Wisner, 457. 
The holder of negotiable paper, indorsed in blank, is presumed to 
have acquired it bona fide before maturity, and the burden of show- 
ing the contrary falls on the party raising the question of owner- 
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BILLS AND PROMISSORY NOTES—Continued. 


19, The fact that the party accepting an act ot mortgage has no interest 
therein does not affect the validity of the mortgage. 21 An. 3. 


Ib. 
20. Written documents, under private signature, are inadmissible in 
evidence until the signature is proved. Ib. 


21. In a suit to make the indorser of a promissory note liable the 
holder may, under the allegation that due notice has been given, 
introduce parol evidence showing that demand has been made 
and notice given. The fact that protest has been made and 
notice given by the notary, does not preclude the holder from 
introducing other evidence of notice. Dubuys v. Farmer, 478. 

22. The acts of the Legislature of 1855 and 1858, declaring that on all 
bills and notes made negotiable by law or custom, three days of 
grace shall be allowed, do not repeal or modify the general law 
merchant, which allows three days of grace on non-negotiable, as 
well as negotiable notes. Therefore notice to the indorser of a 
non-negotiable note is in time, if given at the expiration of the 
three days of grace allowed by the law merchant. Ib. 

23. The Louisiana State Bank was the creditor of J. C. Patrick, and 
took as security therefor his notes, payable to and indorsed by 
A. D. Kelly & Co. The bank held these notes until after their 
maturity, and sold them, and placed the proceeds to the extin- 
guishment of their debt against J.C. Patrick. About this time 
the bank was forced into liquidation by military order, and, by a 
provision of their charter, they were obliged to receive their own 
notes, (which were then at a heavy discount), in payment of debts 
due them. The purchaser of the Patrick notes, in pledge, and 
sold by the bank, paid for them in the notes of the bank. The 
indorsers on the notes, who now admit their liability, seek to 
discharge them by paying in the notes of the bank. That being 
the currency or paper in which the holder paid the bank for the 
notes who held them in pledge. Held—That it was no dofense for 
the maker or indorser of a promissory note, in the hands of the 
present owner, that he might at one time, while the bank was the 
owner, have discharged it in the notes of the bank; that the 
holder of negotiable paper, transferred after maturity, is only 
liable to be met with the equities existing between the original 
parties. Wynn v. Kelly, 594. 

24. Notes that have been given to the city of New Orleans for a lease 
of certain markets, secured by mortgage, which have been trans- 
ferred by the city, and passed’ into the hands of third parties 
before maturity, can not be discharged in city notes. In such a 
case, the holder can recover from the maker the full amount in 
lawful currency. 

Louisiana Mutual Insurance Company v. Batt & Cambon, 621. 
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BONDS. 

1. The cancellation of the official bond of the sheriff by the Gov- 
ernor, and the erasure of the mortgage in the manner indicated 
by the act of March 12, 1855, discharges the sureties from all 
liability on the bond. 

Lockwood, Voorhies & Co. v. Penn et al., 29. 





CITATION. 

1. A citation is good and sufficient if the copy of the petition accom- 
panying it mentions the residence of the defendant, although it is 
not mentioned in the citation. Succession of Marigny, 171. 

2. A deputy clerk in the parish of Orleans is competent to sign a 
citation, without the absence or sickness of the clerk being 
shown. Ib. 

3. The dismissal of a suit for the non-appearance of the plaintiff is 
not an abandonment or voluntary discontinuance of the action. 


Ib. 
4. Citation on one obligor « solido will interrupt prescription as to 
all. Ib. 


CITY OF NEW ORLEANS. 

1. The city of New Orleans gave a contract to fill up vatture prop- 
erty with river sand, within a given time, with a penal clause 
empowering the city to annul the contract and forfeit payment 
for what work had been done, and to resell the contract in case of 
abandonment by the contractor, or failure to complete the work 
within the time prescribed. The contractor failed to complete 
the work within the time. The city failed to resell, but annulled 
the contract. Held—That under the stipulations of the contraet 
the city was authorized to cancel it for failure to complete the 
work \vithin the time, but not having resold it, she could not en- 
force the penal clause for damages against the contractor. 

Bietry v. City of New Orleans, 149. 

2. Where a contract has been annulled by the city of New Orleans 
on account of the failure of the contractor to complete the work 
within the time prescribed, his right to recover pay for work 
already performed will depend on the facet whether the failure was 
through his fault. If overpowering force, or an unusual high 
water occurred to interfere with the operations of the contractor, 
he would be entitled to recover pay for what work he had actually 
performed, although the contract was forfeited. Lb. 

See Contract—Denton v. Reading, 607. 


CLERKS OF COURTS. 
1. By article 133 of the constitution of 1868, clerks of courts are pro- 
hibited from exercising any judicial ‘powers whatever, and the 
order of a clerk, after the adoption of the constitution, admitting 
a will to probate, is an absolute nullity. 
Succession of Tanner, 91. 
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CLERKS OF COURTS—Continued. 


9° 
we 


A defendant who has taken.a suspensive appeal from a judgment 
against him, and given bond, is not required to pay to the clerk 
of the lower court his fees for preparing the transcript before he 
can require the latter to deliver it. In such a case, the clerk vho 
refuses will, on application to the Supreme Court, be compelled, by 


* mandamus, to deliver the transcript, and pay the costs of the writ. 


State, ex rel. Kearny, v. Clerk of Seventh District Court, parish of 
Orleans, 563. 


. Clerks of district courts are not permitted to demand the fees from 


the defendant for making a transcript of appeal in a case where 
judgment has been given in favor of the plaintiff and the defend- 
ant appeals. 
State, ex rel. Bernard, v. The Clerk: of the Sixth District Court of 
New Orleans, 578. 


. The act of 1870, page 161, which regulates the fees of clerks ter 


making transcripts of appeals and authorizes them, upon comply - 
ing with ‘certain formalities, to issue execution against the prin- 
cipal and security for costs, has reference only to tlie party filing 
the suit, and applies to all costs to which clerks of district courts 
are entitled. Ib. 


. The act number thirty-five, approved sixteenth of March, 1870, 


which appropriates two thousand dollars for the payment of costs 
of suits where the State isa party and loses the case, does not 
apply to the payment of costs in suits brought by tax collectors 
to enforce payment of taxes against delinquents. Therefore, tlie 
Auditor of Public Accounts is not authorized, nor can he be com- 
pelled, by mandamus, to warrant against this appropriation, in 
favor of a clerk of a district court for his costs that have accrucd 
in suits brought by tax collectors, to enforce the payment of taxes 
due the State. Mahan v. Sundry Defendants, 583. 


. Where an appeal bond has been given according to law, the clerk 


of the district court can not exact payment of his costs in money, 
or additional security from the appellant, as a condition precedent 
to the delivery of the transcript. 
State, ex rel. Anseline, v. The Clerk of the Second District Court, 
parish of Orleans, 585. 


. In case the return day for filing the transcript in the’ Supreme 


Court has passed, through the fault of the clerk of the district 
court in refusing to deliver it, until his costs were paid, after the 
bond had been given, the time for filing the transcript will be 
extended, and the clerk will be compelled, by mandamus, to 
deliver the record, and pay the costs of the writ. Ib. 
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COMMON CARRIER. 


1. 


2. 


The owners of a sea going vessel are responsible in solido, as com- 
mon carriers, for money or gold taken on board as freight to be 
transported and delivered at the port of destination. 
Sulakowski v. Flint et al., 6. 

Where the evidence shows that the captain of the vessel received 
money on board of the ship as freight, and afterwards applied it 
to the payment of the expenses of the vessel on the trip, «the 
owners of the vessel are liable in solido, for the amount thus 


received by the captain. Ib. 
COMMUNITY. 
1. The surviving widow in community is not allowed to retain in her 


cM) 


hands the amount of her bid on the common property, at the suc- 
cession sale of her deceased husband, until a final partition, even 
where there are no debts to pay. 

Prescott, Administrator, v. Gordon and Bates, 250. 


. Articles 1265 and 2603 of the Civil Code, which give to the heirs 


the right to retain the amount of their bids until a final partition, 
does not give to the surviving widow that right, at the sale of the 
community property. In this respect she stands in no better posi- 
tion than that of any other purchaser. Ib. 


. The surviving wife is entitled to the usufruct of the community 


property during her widowhood, without accounting to the credi- 
tors for the rents and revenues arising from the use of the prop- 
erty, or the value of animals that perish from natural causes. The 
fact that she has qualified as administratrix, and administered the 


estate in that capacity, does not affect her rights as surviving 
spouse. Boyle v. Sibley, 446. 


. The heir and widow in community have the legal right to parti- 


tion and divide the community property. 
Markham v. Allen, 513. 


. If a partition of the community property has been made between 


the heir and the surviving widuw, a debt that was contracted by 
the husband before the marriage, is chargeable to that portion 
which has fallen to the heir, and not to the share of the com- 


munity belonging to the wife. Ib. 


. In this case the wife brought suit against her husband for a 


separation from bed and board, and for her share in the com- 
munity. An injunction issued against the husband, restraining 
him from disposing of or otherwise using the community property 
pending the suit. The husband gave a bond, with security, con- 
ditioned that he would restore the community property in case it 
was finally decided that the wife was entitled to a separation 
from bed and board. On trial, it was decided that the wife have 
a judgment of separation from bed and board, and that the hus- 
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COMMUNITY—Continued, 


band deliver to her, within ten days, her share of the community 
property, in default of which the husband and his surety on the 
bond were condemned, in solido, to pay the sum of eight tlipusand 
dollars. The defendant and surety took separate appeals. Held— 
That, the surety, not being a party to the suit for separation, the 
judgment rendered against him, condemning him solidarily with 
the husband to pay the amount of the wife’s judgment, was a 
nullity as to him. It was further held that the judgment against 
the husband, being fully sustained by the evidence in the record, 
must be affirmed against him, with a reservation of all the rights 
of the wife to recourse against the surety on the bond. 
Quirk v. Her Husband, 575. 


CONFEDERATE TREASURY NOTES. 
1. 


Payment of a promissory note, the consideration of which is shown 
to be a loan of Confederate notes, can not be judicially enforced. 
Durbin v. McMichael, 132. 
Payment of a note given in favor of an agent, and discounted by a 
bank in Confederate notes, and the preceeds thereof handed over 
to the maker of the note, can not be enforced. Constitution, article 


.127. The fact that the agent or factor of the maker of the note, 


who negotiated it with the bank, sent a small amount of groceries 
to the maker of the note, which he had purchased with a part of 
the proceeds, with the balance in Confederate notes, will not enable 
the bank to recover the amount of the supplies so furnished, they 
forming no part of the consideration for which the bank discounted 
and became the owner of the note. : 

Bank of New Orleans v. Frantom, 462. 
The rule that courts will not enforce an obligation with an unlawful 
cause, is not affected by any confirmative acts of the debtor. There- 
fore, a recognition or acknowledgment by the debtor doés not free 
it from the taint which the law has placed upon it. Ib. 
A promissory note, given for Confederate notes or bonds as an 
equivalent, is void for want of a legal consideration. 


Winter v. Jones, 485. 
Ser Acent—Turner v. Beall, 490. 


CONSTRUCTION, RULES OF. 
1. 


In interpreting agreements an elementary rule is to construe ‘the 
clauses together, giving to each the sense which results from the 
whole instrument. Escoubas v. Coal Oil Company, 280. 


. Parties are put in mora by demanding that they do that which, in 


a legal sense, they ought to do and can do. Ib. 


. A distinction exists in this regard between a modus and a suspen- 


sive potestative condition. The former is obligatory and payable, 
and if the party bound is passively violating his obligation, he 

































































INDEX. - 659 





CONSTRUCTION, RULES OF—Continued. 

mrst be put in default before an action will lic. The latter is one 
whose accomplishment depends on personal choice; the party on 
whom it is imposed is free to accomplish it or not; and to put him 
in default would be a vain thing, since it would be to demand that 

he should do what he is under no obligation to do. ia 
4. An agreement was made between plaintiffs, owners of mineral 
lands, and the assignor of defendants, of a twofold character, 
including a license to mine, and a lease for ten years in case of 
successful discovery. The defendants lost all rights thereunder 
by the lapse of time, no workable quantity of petroleum having 
been discovered within a period limited by the contract. The 
plaintiffs then agreed to refrain from declaring a forfeiture of this 
contract for ten years from its date, provided the defendants would 
carry on the search for petroleum constantly and without cessation. 
Held—That the latter agreement was conditional ; that its condi- 
tional was suspensive and potestative, and that when the defend- 
ants failed to carry on their search for petroleum, the plaintiffs 
were entitled to declare the forfeiture of the contract by suit, and 
claim possession of their lands, without a formal putting in default. 

, Ib. 
5. In interpreting a patent to lands, issued by the Government to an 
individual, all its clauses must be construed, the one by the other, 
giving to each the sense resulting from the whole instrument. C. 

C. 1950. Stewart v. Presley, 514. 
G. In an action of rescission, the party seeking relief must first offer 
to restore his adversary to the situation he was in before the con- 

tract. C.C. 1906; 3 An. 208; 14 An. 56, 474, 716; 21 An. 425. Ib. 

See CrramnaLt Law—State v. Brewer, 273. 


CONTRACTS. 

1 If acontract of building has been dissolved by the death of the 
undertaker, and the proprietor accepts the work done and mate- 
terials furnished, he must account to the heirs for their value in 
the proportion they bear to the price agreed upon for the con- 
struction of the entire building. Thomas v. I’ Hote et al., 73. 

%. A contract made under the authority of the police jury, to con- 
struct a private road across a tract of land in the parish, belong- 
ing to an absentee, stipulating that the land should pay the cost 
of construction, can not be enforced against the parish for the 
difference between the price which the land brought and the cost 
of making the road. Young et al. v. The parish of Iberville, 87. 

3 An executed contract of transfer of a promissory note will not be 
set aside on the ground that the agreement or consideration of the 
transfer, was contrary to public policy. In such a case the law 
will leave the parties ‘where their conduct has placed them. 19 
An. 498. Levet v. Oreditors, 105. 
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CONTRACTS—Continued. 
4. An overseer who has made a contract with the proprieter to 


manage his plantation for the term of one year, at a fixed price, on 
being discharged without any good and sufficient cause, before the 
expiration of the time, can recover the amount of the contract for 
the whole year. Jones v. Jackson, 112. 

The custom of the neighborhood will not protect the planter 
against the legal consequences of the violation of his contract 
with the overseer. Ib. 


6. A eontract of sale of a lot of tobacco, the price of which is fixed 


at a certain rate payable in Confederate treasury notes, can not be 
judicially enforced. Constitution, article 127. Nor can the plaintiff, 
if he declares on such a contract, be permitted in the same action 
to recover on a quantum meruit, on showing the value of the 
tobacco in lawful currency. Christian v. Baer, 459. 

7. In the year 1859 plaintiff entered into a contract with defendant 
for the sale of a certain valuable property in the city of New Or- 
leans. At that time a suit was pending in the Third District 
Court of New Orleans between plaintiff and Woods for the owner- 
nership of the property. The conditions of the contract were that 
if the plaintiff was successful in the suit, he was to sell the prop- 
erty to Reading, the defendant, for $20,000, fifteen hundred dol- 
lars of which was to be paid in cash at the termination of the suit 
by a final decision of the Supreme Court, or at the end of twelve 
months from the decision of the district court, if no appeal was 
taken. The remainder was to be paid in six equal annual install- 
ments consecutively, for which notes were to be furnished stipu- 
lating six per cent. per annum from date until maturity, and 
eight per cent. thereafter. It was further agreed that if the final 
decision be delayed beyond the eighteenth of June, 1860, the 
whole price should draw six per cent. per annum from that date. 
The suit was finally decided by the Supreme Court on the 
eighteenth of June, 1867. Held—That the latter clause or stipu- 
lation in the contract furnished the proper basis or data on which 
to predicate the calculation of -interest; that under this clause 
interest from that date, the eighteenth of June, 1860, at the rate 
of six per cent. per annum, was due on the cash portion of the 
price, fifteen hundred dollars, and a like rate on the different in- 
stallments, up to their respective maturities, and eight per cent. 
thereafter. Denton v. Reading, 607. 


CORPORATIONS. 
1. The act of the Legislature of 1870, No.’ 80, amending the act in- 


corporating the town of Shreveport, which gives to the Board of 
Trustees power and control over the subject of licenses and taxes 
for the benefit of the corporation, has effect only prospectively. 
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CORPORATIONS—Continued. 
Therefore an ordinance in force at, and before the passage of this 
act, assessing a license against all banks doing business within 
the corporation, is still in force, and the license so assessed must 
be paid. City of Shreveport v. Johnson, 519. 
2. The purchase of a lot of cotton by a railroad company, chartered 
and domiciliated in the State of Mississippi, from a party domicil- 
iated and residing in Louisiana, is not affected by the prohibitions 
contained in the act of the Legislature of 1855, a clause of which 
isas follows: ‘No corporation shall engage in mercantile or agri- 
cultural business, nor in commission, brokerage, stock jobbing, 
exchange, or banking business of any kind.” The clause in the 
act cited, only refers to the buying and selling of articles of mer- 
chandise as an employment, and implies operations, conducted 
with a view of realizing the profits which come from skilful pur- 
chase, barter, speculation and sale. 
Graham & Anderson v. Hendricks, 523. 
3. An ordinance of the corporation of Jefferson City levied a license 
tax of ten dollars on each cart used for the purpose of delivering 
bricks, lumber, ete., or hauling the same to or from their place of 
business, and provided for the enforcement of the same by penal- 
ties, recoverable before any court of competent jurisdiction. 
Under this ordinance the city seized certain carts belonging to the 
plaimtiff, who was using them for hauling clay and sand from the 
batture across the street to the brick yard. Held—That, under 
the terms of this ordinance, the carts used for this purpose alone, 
were not liable to arrest under the penalties denounced therein. ‘ 
Lilienthal v. Oity of Jefferson, 600. 
4. A committing magistrate is not liable in damages for an error of 
judgment in deciding a cause, especially if the record discloses 


that he has jurisdiction of the subject matter of the controversy. 
Ib. 





CRIMINAL LAW AND CRIMINAL PROCEEDINGS. 

1, The jurisdiction of the Supreme Court in criminal cases is limited 
to questions of law, and questions of fact as to the regularity of 
the drawing of the jury will not be examined on appeal. 

State v. Bruington, 9. 

2. In a verdict of guilty of murder, the jury added a recommendation 
of the prisoner to the mercy of the court. Held—That this addi- 
tion was not a qualification of the verdict. State v. O’Brien, 27. 

3. In a criminal prosecution for the crime of murder the witnesses for 
the accused may, under the plea of insanity, be permitted to give 
the jury the acts, declarations, conversations and exclamations 
they saw, had with, and heard the accused make at any time 
shortly before, at the time of, or after the killing. The objections 
to such testimony goes to its effect. State v. Hays, 39. 
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CRIMINAL LAW, ETC.—Continued. 
4. Previous or subsequent insanity will not discharge the accused. 


It must be shown to exist at the time the deed was done. Ib. 


5. The answer of a juror on his voir dire to questions propounded by 


6 


7 


the accused, that from what he bas read in the public prints he has 
formed an unfavorable opinion of the character of the accused, but 
that he has formed no opinion as to his guilt or innocence of the 
crime charged, does not disqualify him from sitting on the jury. 
State v. Schnapper and Malone, 43. 

-, Section sixteen of the acts of 1855 limits the district judge, when 
presiding over criminal trials, to giving to the jury a knowledge 
of the law of the case; but in doing this the judge may make 
such observations as tend only to aid the jury in their inquiries, 
abstaining from all comments on the testimony calculated to 
influence their minds in deciding upon the facts. Ib. 

. The statute of the State of Louisiana of 1805, adopting the common 
law of England as the basis of its criminal jurisprudence, is not 
affected by any enactments of that kingdom subsequent to that 
date. State v. Davis, 77. 

. The statute of 21 George III., chap. 68, enacted prior to the year 
1805, by which the taking of certain things attached to the realty 
is declared to be a felony, does not affect the definition of the 
word “larceny,” as used in the twenty-eighth section of the act 
of March 14, 1855. Ib. 


9. The term ‘ larceny,’ as used in this statute, means the felonious 


10. 


il. 


12 


taking and carrying away of the personal goods of another, with- 
out his consent, and with intent to convert them to the use of the 
taker. Ib. 

The affidavit of the accused, after a verdict of guilty of murder, 
that he is not familiar with the English language, is not good cause 
for a new trial; nor will questions of fact, presented in the 
affidavit, be noticed on appeal. State v. Orsini, 93. 

The charge of the judge to the jury, that “‘ violence may be com- 
mitted as well by actual unlawful force, as under pretense of 
rightful proceedings,” could not mislead the jury, where no evi- 
dence was offered showing that the accused acted under legal 
authority in forcibly taking the money. State v. Durbin, 154. 


. In criminal trials all objections to the information or indictment 


of a strictly formal character must be urged before the jurors are 
sworn. Revised Statutes of 1855, section 91, page 177. ° 
State v. Durbin, 162. 


i3. The decisions of this court being matters of record and publication, 


it will be presumed that the Legislature had them in view in using 
a repealing clause of a peculiar character which had been, by 
those decisions, repeatedly interpreted ; and, even if the correct- 
ness of the interpretation be doubted, the interests of society in a 
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14. 


15. 


16. 


17. 


18. 


case where the release of a convict is claimed in virtue of an 
alleged repeal of a criminal statute, demand an obedience to the 
rule, stare decisis. State v. Brewer, 273. 


If a criminal statute be repealed, the prisoner who is being prose- 
cuted under it must be discharged, even after judgment in the 
inferior court ; but this rule is founded on the presumption of a 
legislative pardon, and does not exist where there is no room for 
such presumption. Ib. 

As the revisory legislation of 1870 contained a repealing clause 
identical in effect with that of 1855, and as the latter was repeat- 
edly decided not to have repealed the provisions contained in the 
statute itself, but, on the contrary, to have continued them in 
force, it follows, on precedent, that the former did not repeal a 
pre-existing statute relative to the crime of manslaughter, but, on 
the contrary, continued it in force. ’ Ib. 

It is not necessary in an indictment for larceny of money, to 
specify the kind or denomination of the gold or silver coin alleged 
to have been stolen. The simple averment of ‘‘money” in such a 
case will admit proof of the amount. Revised Statutes of 1856, 
p, 176, § 88. State v. Walker. 425. 


In this case the indictment declares that the accused took money, 
and that its value was one hundred and fifty dollars. Held—That 
this averment placed the accused on his guard, and that his plea 
of guilty admitted the truth of the averments. Ib. 
The accused was convicted of the crime of murder, and duly sen- 
tenced. Through his counsel, three bills of exception, were taken 
to the refusal of the judge to charge the jury as requested : 
I.—The court was requested to charge the jury ‘‘that where all 
the circumstances of the killing are shown, it devolves on the 
State to show that the killing was malicious, to make it murder.” 
Held—That this charge was well calculated to mislead the jury by 
its vagueness, and was properly refused. 


II.—‘‘That if the life of accused was not in danger, but he had a 
reasonable ground of believing that it was, at the time of the 
killing, he had a right to kill the deceased.” Held—That this 
request, standing alone, as it does in the record, is erroneous as a 
legal proposition. That there are many instances in which a man 
may reasonably believe his own life in danger, without thereby 
acquiring the right to take the life of some one else. The charge’ 
was properly refused. 

IIIl.—* That if the accused had a reasonable pre to believe 
from appearances, that his life was then and there in danger, and 
killed the deceased to save his own life, he was justified, although 
not attacked.” Held—That the right of self-defense, in America, 
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is sufficiently extended without giving it such a latitude as is im- 
plied in this request, and the judge did not err in refusing the 
eharge. State v. King, 454. 


19.—In this case the accused was indicted for the crime of burglary 


21. 


On trial, his counsel requested the judge a quo to charge the jury: 
I.—That the circumstances necessary to convict must be as strong 
as the testimony of one witness, who swears positively that the 
accused did commit the offense charged. Held—That the judge 
did not err in refusing this charge; that the law furnishes no such 
rule for estimating the weight of circumstantial evidence as that 
suggested in this request. 

II.—That, if the jury find that the accused was in the employ of 
the witness, as a clerk or a porter, at the time of the alleged com- 
mission of the crime, the fact of his being found in the store of 
witness is not presumptive evidence that the accused entered with 
felouious intent. Held—That the court did not err in refusing 
this charge; that the bill of exceptions only showed the refusal ot 
the judge to charge the jury as to this particular fact, without 
disclosing the circumstances under which the accused was found 

the store, and was therefore properly refused. 
State v. Coleman, 455. 


. In a criminal case no appeal lies, unless the accused has been sen- 


tenced to the punishment of death, or imprisonment at hard labor, 
or a fine exceeding three hundred dollars, is actually imposed. 
Constitution, article 74. State v. Gary, 460. 

In acriminal case only questions of law can be reviewed on appeal. 
Therefore the decision of the judge a quo on a question of dili- 
gence, raised by the accused in a motion for a new trial, can not 
be examined by the appellate court. State v. Smith, 468. 


. In this case a bill of exceptions was taken to the ruling of the 


judge admitting the testimony of witnesses, not physicians, to 
prove the cause of the death of thedeceased. Held—That the judge 
did not err in receiving the witnesses. That they were intro- 
duced to prove the actual infliction of the wounds by the accused, 
and the actual death of deceased. That the jury were to deter- 
mine from the facts given by the witnesses whether deceased 
came to his death by the wounds given by the accused. Tb. 


. An appeal taken by the State in a criminal case will be dismissed 


for want of jurisdiction, if the accused has not been sentenced 
with the penalty of death, nor imprisonment at hard labor, and a 
fine exceeding three hundred dollars has not been actually im- 
posed. Constitution, article 74. State v. Fournet, 564. 


24. Insanity, when pleaded in defense of a criminal act, such as homi- 


cide, must be clearly shown to have existed at the time of the 
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commission of the act. Therefore, evidence of a witness, to show 
such a state of mental excitement in the accused, produced by the 
insulting language aud threats used towards him by the deceased, 
his wife’s paramour, at the time of the killing, is not admissible 
to show insanity. State v. Graviotte, 587. 


DAMAGES. 
1. If the verdict of the jury, in awarding damages against a strect 


railroad company for the infliction of an injury through the gross 
negligence of a street car driver, is sustained by the testimony 
in the record, as well for the amount given as for the liability, the 
Supreme Court will not enter on an examination of the question 
whether vindictive damages have any place in the law of Louis- 
iana, where the principal is made liable only for the neglect of his 
agent. But in such a case the verdict of the jury, being sustained 
by the evidence in the record, will be affirmed on appeal. 
Howell v. St. Charles Street Railroad Company, 603. 


2. The prescription of one year in bar of an action in damages for a 


quasi offense must be computed from the day on which the injury 
was caused, without computing the day on which it was reccived. 
C. C. 3430, 3467. Chesnut v. Hughes, 615. 


3. This is an action by the owners of the schooner Ladies’ Delight to 


recover damages from the owner of the steamer Louise for a col- 
lision which occurred between these vessels in Lake Pontchar- 
train. The evidence shows that the night was dark; that the 
steamer showed all the lights required by law; that had the 
schooner showed the lights required by law, the collision would 
have been avoided. Held—That the collision having occurred 
through the fault and negligence of the officers of the schooner, 
her owners could not recover damages. Miller v. Morgan, 625. 


See Apreat—Baldwin v. Green, 53. 
See MortcaGces—Citizens’ Bank v. Knapp, 117 


DEDICATION TO PUBLIC USE. 
1. No deed or act of conveyance is necessary to dedicate land or 


rights in immovable property to the public. Noris any particular 
form necessary to the dedication of land to the public use. All 
that is required is the assent of the owner of the land, and the 
fact that it is being used for the purposes intended. 18 An. 560; 
21 An, 244, City of Shreveport v. Walpole, 526. 


2, A third party, occupying lands that have been dedicated to the 


public use, is without the capacity to acquire title thereto, 

because such lands are, from the moment of the dedication, out ot 

commerce and are not subject to individual or private owner- 

ship. 21 An. 244, . Dd. 
84 
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DEPOSIT AND DEPOSITARY. 


1, 


2 
- 


3. 


In case of a deposit of a particular thing, such as gold coin, the 
depositary may be condemned in the alternative to return the 
thing deposited, or pay its value in money. 

Beyris, Widow and Administratrix v. Spor, 16. 


. A party who, having taken charge of another’s furniture and 


dwelling house in New Orleans, under an agreement with the 
owner, in the year 1862, shortly after the city was captured by the 
nilitary forces of the United States, must be viewed as a deposi- 
tary, and as such is responsible for the return of the goods when 
demanded by the owner. Ina case like this, the depositary can 
not urge the disloyalty of the owner in bar of his right to recover. 
Nor does the law require that a citizen of the United States, who 
made a deposit of his goods and effects with another, shall, before 
brinvine suit exhibit evidence of his loyalty. 

King v. Cressap, 211. 
The question of loyalty is one that an agent or depositary can not 
plead against his principal. Ib. 


4. A suit for the recovery of goods on deposit, or their value, is in 


time if brought within one year from demand for restitution. Jb. 


5. A depositary who seeks to avoid the payment of deposits made 


6. 


and notes collected, and the proceeds passed to the credit of the 
depositor, on the grounds that the deposits made, and the notes 
collected and the procceds deposited were in an unlawful and 
worthless currency, commonly called Confederate notes, must es- 
tablish the fact by evidence so conclusive that nothing is left to 
conjecture or inference. The doctrine in the case of Weaver v. 
Anfoux, 20 An. page 1, reaffirmed. 

Greeves v. Louisiana State Bank, 228. 
The evidence of witnessess who are unable to testify from per- 
sonal knowledge to the character of the funds received on the 
notes collected by the bank and-the deposits made, is not suffi- 
cient when not corroborated by the books of the bank, the checks 
drawn, etc., to establish with the legal certainty required, that 
the deposits made were in Confederate notes, and the depositary, 
under such proof, can not be relieved from responsibility to the 
depositor for the amount thus collected and deposited. Ib. 


7. A bank that acted in the capacity of agent in the collection of 


notes, without instructions, can not be relieved from the payment 
of the amount collected in lawful money, by showing that Con- 
federate notes were in general circulation at the time, and that 
the bank was in the habit of receiving and paying out such notes 
indifferently with other currency. To shield itself from responsi- 
bility under sach circumstances, it must be shown affirmatively, 
that the depositor was fully aware of, and assented to, the receiv- 
ing of Confederate notes in payment of his deposits, or that he 
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acquiesced in, and fully ratified the receipt of such notes after 
they had been received by the bank in payment of notes placed 


there for collection. . Ib. 


DISTRICT COURTS. ~ 


1. If the district judge has not original jurisdiction, and it is not 
necessary to aid him in the exercise of his appellate jurisdiction, 
he can not issue the writ of prohibition against the parish judge, 
restraining him from proceeding further in the cause. 

Bush v. Head, 459. 

2. Article 83 of the constitution gives to the Legislature express and 
plenary power to create as many district courts in the parish of 
Orleans as the public interests may require. Under this general 
power, the Legislature has the undoubted power to control the 
organization and jurisdiction of the several district courts which 
it finds it necessary to establish. The latter clause in this article 
of the constitution, which creates seven district courts for the 
parish of Orleans, and defines the jurisdiction of each court, is 
provisional only, and to last till otherwise provided. Therefore, 
the act No. 2, approved March 16, 1870, which creates the Eighth 
District Court, and defines its jurisdiction, is not in conflict with 
this provision of the constitution, because it divests some of the 
other district courts, created by the constitution, of a portion of 
the jurisdiction granted to them by this article. 

State, ex rel., The Pontchartrain Railroad Oompany, v. The 
Judge of the Seventh District, 565. 


3. Section three of this act, creating the Eighth District Court for the 
parish of Orleans, gives to this court exclusive judisdiction to 
entertain all injunction suits. Section four requires the. judges 
of all the other district courts of the parish of Orleans to immedi- 
ately transfer the records of all injunction suits pending in their 
courts, to the Eighth District Court, to be proceeded with accord- 
ing tolaw. The same section declares the judges thereof incom- 
petent to do any other act in such cases, except to make said order 
of transfer. Therefore the judge ef the Seventh District Court 
of the parish of Orleans is without jurisdiction, from and after 
the passage of the act creating the Eighth District Court, to try 
or determine any injunction suit, although the writ might have 
issued from his court, and the cause be still on the docket. Ib. 

4, A writ of mandamus will not, therefore, issue from the Supreme 
Court, compelling the judge of the Seventh District Court of the 
parish of Orleans to try and determine an injunction suit which 
has been granted prior to the passage of the act No. 2, creating 
the Eighth District Court, and is still pending. In such a case the 
record should be transferred from the Seventh to the Eighth Dis- ~ 
trict Court. Jb. 

See Apreat—State, ex rel. Belden, v. Mahan, 449. 
State, ex rel. Roman, v. Judge, 591. 
» Sez Evipence—Lussee v. Hays, 307. 
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DONATION. 
1. The giving of a check for money is a manual gift, and is subject 


to no other formality than that of delivery. 
. Succession of DePouilly, 97. 


. A donation inter vivos of a promissory note must be passed before 


a notary public and two witnesses, under penalty of nullity. C. 


/C, 1523. Ib. 


a 


. Aclaim for stock with its increase founded on a donation or gift 


by the father to his daughter, can not be enforced, when the evi- 
dence shows that the property never passed into the possession of 
the donee, and that the donor had revoked the donation on the 
ground of disobedience of his daughter in contracting a marriage. 
Johnson v. Stevens, 144. 
A donation inter vivos is null if it has not been passed before a 
notary public and two witnesses. C. C. 1523. 
Farrar v. Michoud, 358. 


. In an action to enforce payment of a donation, given in the form 


of a written document, as in this case, in the handwriting of the 
donee, not in the form required to give it validity as a donation 
inter vivos, and the donee, as a witness on the trial, is unable to 
show any consideration for the donation, or to explain how he 
came in possession of it, which was not until five years after the 
death of the donor. Held—That the donee could not recover: on 
the instrument as a donation inter vivos, because the forms of law 


‘had not been observed in making or accepting it; that it was not 


good as an ordinary obligation or promise to pay money, because 
there was no consideration shown ; that the donee, having testified 
in his own behalf, and not showing any consideration for «the 
instrument, the conclusion followed that there was no valuable 
consideration. Ib, 


6. An act of donation inter vivos has no effect against third parties if 


it has not been registered in the proper book of donations kept in 
the parish where the property is situated. C. C. 1541, 1542, 1543, 
1544, 1545. Bowie v. Davis, 398. 


7. In this case an imperfect donation was made in favor of Mrs. 


Bowie, a married woman: imperfect, because of the reservations 
by the donor in the act. Afterwards, and before the donation 
took effect, the donor and his wife, and the donee and her hus- 
band, made a notarial act, which was duly recorded, interpreting 
and construing the act of donation, declaring its meaning to be a 
sale of the property, and not a donation. Before, however, this 
act construing the donation was passed, the property was sold at 
marshal’s sale by the creditors of the donor, and the husband of 
the donee became the purchaser. The husband of the donee 
having purchased the property described in the act at marshal’s 
sale, executed a mortgage thereon for $70,000, and the wife (the 
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donee) made a renunciation of her rights in the act. Held—That 
her joining her husband and the donor in an authentic act of in- 
terpretation of the meaning of the‘act of donation, which was 
placed of record, with her subsequent act of renunciation in the 
act of mortgage given by her husband, she was estopped and pre- 
cluded from claiming the property under the donation, which had 
never been properly registered. Tb. 

8. The evidence of a donation inter vivos of real estate must be in 
writing. But, in a suit by the wife against her husband for a sep- 
aration of property, in which she claims the price of a tract of 
land which she acquired from her ancestor by donation inter vivos, 
parol testimony is admissible to show that the husband sold 
the land and received the proceeds thereof. Third parties, 
creditors of the husband, in a suit to annul the judgment of the 
wife against the husband, can not inquire into the validity of the 
donation. 3 An. 610. Johnson v. Jordan, 486. 


ELECTION. 

1. The act of October 18, 1868, relative to elections, etc., No. 164, has 
no application to elections held before its passage. Under the 
acts of 1855 and 1856, a party, wishing to contest the election, 
must give the opposite party notice within ten days after the close 
of the election. This notice would be in time if given within ten 
days after proclamation of the result. Davis v. Maxwell, 66. 


ESTOPPELS. 

1. Estoppels are not favored in law, for the object of the administra- 
tion of justice is to discover and apply the truth; but there may 
be cases in which courts are bound to say to a litigant that he has, 
to his own advantage or to the injury ef his adversary, asserted 
judicially what is false, and that, having done so, he must be for- 
ever forbidden to unfold for his own benefit the truth of the matter, 

Abbot v. Wilbur, 368. 

2. This being an action to annul, for want of citation, a judgment of 
the Fifth District Court; and it appearing that, before its instita- 
tion, the plaintiffs had defeated, in the Third District Court, a 
large claim of the defendant, by the objection that there was then 
pending in the Fifth District Court a suit against them for the 
same demand, by the same party (being the same suit in which the 
judgment sought to be annulled was rendered): Held—That this 
amounted to an assertion that they had been cited in the Fifth 
District Court, an assertion’ made to their own benefit and the 
injury of the opposite party, and they could not afterwards be 
heard to say, or permitted to prove, that this assertion was false. 

4 Ib. 





‘ 
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3. It is not intended herein to decide that the estoppel can supply the 


ii 


want of citation; but merely that it prevents the plaintiffs in this 
ease from showing that such a want exists. Ib. 


. The insufficiency of the evidence on which a judgment is rendered 


is not a ground of nullity, but is to be exposed by appeal. Id. 


. A judgment ordering the sheriff and seizing creditor to return to 


the purchaser the price of the adjudication’ of property sold at 
sheriff’s sale is equivalent to a judgment formally annulling the 
adjudication. Therefore, when such a judgment has been rendered, 
and not appealed from, the surety on the appeal bond is estopped 
from setting up on a rule to show cause why he should not pay the 
judgment, that the first adjudication is still in force, because it 
has not been legally annulled. Johnson vy. Gennison, 397. 


EVIDENCE. 


i. 


to 


4 


In a suit to reeover possession of furniture, evidence is not admis- 
sMle on the part of the defendant to show a payment on the 
furniture to a third party at the instance of the plaintiff, under 


- the plea of dation en payement ; nor is evidence admissible to prove 


that the owner is indebted to third parties for the furniture, where 
the titie is not put at issue by the answer. Douglas v. Raab, 55. 


. A party having laid the foundation for the introduction of secondary 


evidence, by showing the loss of the original documents sued upon, 
is not required to prove that the original note or documents had 
affixed to them the required internal revenue stamps, before evi- 
dence can be received of their contents. 

Van Wickle v. Poydras, 70. 


. In the absence of proof to the contrary, the Supreme Court will 


presume that the judge a quo required proof of the signature of 
letters before receiving them in evidence. : 

Parham & Blount v. Estates of V. B. & BE. K. Ogle, 73. 
The testimony of one witness, corroborated by letters of the 
debtor, is sufficient to establish a claim above five hundred dol- 
iars, Ib. 
Where the evidence shows that the acceptors ot a aratt were the 
factors of the drawer, and at the maturity of the acceptance the 
balance was in his favor, the holder must make demand and give 
motice, to enable him to recover of the drawer. 

Louisiana State Bank v. Buhler, 83. 


. To enable the holder of an accepted draft to recover from the 


drawer, on a subsequent promise to pay, he must show that the 
promise was made with a full knowledge of his discharge. 20 An. 
43. Ib. 

A party having shown the existence and loss of a letter written by 
the executor before prescription accrued, in which he acknowl- 
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edged the debt, may prove its date and contents by parol testi- 
mony. In such a case, it is not the promise or acknowledgment 
of the deceased, but of the executor in writing, that is sought to 
be established by parol evidence. 
Sevier v. Succession of Gordon, 85. 
8. Where the evidence shows that the attorneys employed in the case 
have engaged the services of other attorneys as associate counsel, 
without the knowledge or consent of the client, an action will not 
lie against the client to compel the payment of the fees to such 
associate counsel. Voorhies v. Harrison, 85. 
9. A document haviug the requisite amount of United States internal 
revenue stamps thereon is admissible in evidence, although they 
are not canceled as required by the revenue laws. The failure to 
have the stamps properly canceled subjects the parties to the pen- 
alties prescribed by the United States for such ueglect, but does 
not invalidate or render the instrument inadmissible in evidence. 
D’ Armond v. Dubose, 181. 
10. Where the evidence of the plaintiff, as a witness, is negatived by 
that of the defendant, judgment will be given in accordance with 
the weight of testimony of other witnesses and the surrounding 
circumstances of the case. Wiederecht v. Biegel, 179. 
11. After prescription has accrued, parol evidence is inadmissible to 
establish an interruption. Acts of 1858, No. 208, section 4; 20 
An, 293. Birch v. Bates, 188. 
12. Where a case involves only questions of fact and the testimony is 
conflicting, judgment will be given in favor of the party having 
the weight and preponderance of evidence, and in a case where 
the plaintiff has failed to establish his allegations of fact by evi- 
dence, judgment will be given for the defendant. 
Bloom v. Schonekas, 261. 
13. In this case the district judge gave, as reasons for dissolving the 
injunction, “that none of the witnesses presented by the plaintiff 
were entitled to credit and belief.” Five witnesses testified that the 
ownership of the property seized was not in the judgment debtor, 
but was in the plaintiff in injunction. No countervailing evi- 
dence was offered, nor was any effort made to impeach or discredit 
the witnesses offered by the plaintiff. Held, by the Supreme 
Court, that the judge of the district court erred in substituting 
his own belief of the credibility of the witnesses offered for that 
of other and counter testimony. ’ 
Lussee v. Hays, Sheriff, and Richards, 307. 
14, To exclude the testimony of a witness taken under commission, on. 
the score of interest, which, by the act of March 13, 1867, he is 
only permitted to give in open court, the record must disclose his 
liability, and show what interest the witness has in the litigation. 
Case v. Watson, 350. 
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15. Extracts from an inventory or proces verbal, when duly certified 


1é. 


17. 


18. 


19. 


20. 





by the proper authority, are admissible in evidence, and it is 
unnecessary to introduce all the mortuary proceedings of a succes - 
sion to prove a fact or establish a date. 

Henderson v. Maxwell, 357. 
A letter written by a creditor to his commission merchant, in 
which he agrees to remit the interest on his account against the 
merchant, when offered in evidence by the latter, the creditor can 
not be heard as a witness to show that he intended something 
different from that which its terms express. In a case of this 
kind, the party writing the letter can not be allowed to contradict 
or vary its meaning by parol testimony. The rule is well estab- 
lished that a party can not vary or destroy his voluntary agree- 
ment by other than written evidence. 

Selby v. Friedlander, 381. 

Parol testimony is admissible to show the consideration of a 
promissory note. Gillard v. Huval, 426. 
Payments that have been made, after emancipation, on notes given 
for slaves and personal property before emancipation, will be 
imputed to that portion of the debt which is ascertained to be for 
the personal property, that being the most onerous, and in fact the 
only part of the debt that is exigible at all. Ib. 
This is an action to recover on an obligation under private signa- 
ture, viz: a draft. The defendant, in his answer, did not 
acknowledge, expressly, his signature, but contended that it was 
a forgery. Held—That, under this averment in the answer, the 
inquiry must be limited to the genuineness of the signature. 
C. P. 324. Pinckard v. Hampton, 439. 
The evidence of one witness “that he was present when the draft 
was given,” and that of another “that he is very familiar with the 
signature of the defendant, and believes his signature to the 
draft sued upon to be genuine,” corroborated by circumstantial 
‘evidence given by two other witnesses, is sufficient to establish 
the signature over the averment of the defendant that it is a for- 
gery. C. P. 325. Ib. 


. A promissory note given by a married woman, with mortgage on 


her paraphernal property to secure it, executed under the author- 
ization of the district judge, according to the act 1855, may be 
enforced against the wife, in the hands of a third holder, without 


showing that it inured to her advantage or benefit. 
Miller v. Wisner, 457. 


. The holder of negotiable paper, indorsed in blank, is presumed to 


have acquired it bona fide before maturity, and the burden of 
showing the contrary falls on the party raising the question of 
ownership. db. 
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23. 


R 


27. 


42 


31. 


The fact that the party accepting an act of mortgage has no 
interest therein does not affect the validity of the mortgage. 
21 An. 3. Ib, 


24. Written documents, under private signature, are tnadmissible in 


evidence until the signature is proved. It 


. Parol evidence is admissible to prove a written agreement by the 


holder of a promissory note, extending the time of payment. 
Such evidence is not intended to prove an interruption of pre- 
scription, and is not, therefore, excluded by the act of 1858, which 
prohibits the reception of parol evidence to establish an inter- 
ruption of prescription as against an estate. 

Turner v. Beall, 490. 


. In a case like this, where the verdict of the jury is found to be 


contrary to law and the evidence in the record, the cause will be 
remanded to be proceeded with according to law. 

Blair v. Peyton, 493. 
In this case suit was brought to recover the amount of a note 
alleged to be lost or mislaid. The evidence admitted on trial, 
without objection, shows that the holder had received from the 
maker an amount of Confederate bonds, and had delivered the 
note to the maker, who shortly afterwards died; and the holder 
never had possession of the note afterwards. Held—That, having 
accepted the Confederate bonds, and delivered the note to the 
maker, amounted to an extinguishment of the note. That the 
delivery of the note to the maker at the time the bonds were 
received, rendered it certain that the bonds were not given as col- 
lateral security. Vance v. Cooper, 508. 


To enable a party to recover on a lost instrument, he must show 
by direct testimony, or by circumstantial evidence, supported by 
his oath, such a state of facts as render the loss probable. The 
oath of the attorney can not be substituted for that of the party. 
But if the attorney know of the loss, from his own knowledge, he 
is competent to establish the fact. lb. 


. The failure to advertise the loss of a note within a reasonable time 


will defeat the claimant in a suit to recover. Ib. 


. This is an action to annul a transfer of a judgment under the alle- 


gations of fraud and deceit practiced by the defendant. Held— 
That under these allegations parol evidence was admissible to 
show the fraudulent and simulated character of the transfer. 

Nicholson and Husband v. Hendricks, 511. - 
Courts are.not permitted to go behind an enrolled, duly authenti- 
cated «ud promulgated public statute to inquire into the motives 
which may have influenced the members of the General Assembly 
in enacting it. Therefore, evidence tending to establish bribery 

85 





674 INDEX. 





EVIDENCE—Continued. 
and corruption against the members of the General Assembly, 
which, is alleged, procured its passage, is not admissible. 
State, ex rel. S. Belden, Attorney General, v. Fagan, 545. 
32. The burden of showing a failure of consideration of a promissory 
note falls on the party who alleges it, and if the maker sets up this 
defense against the holder in a suit to enforce it, the failure to 
make good his defense, by evidence, on trial in the lower court, is 
sufficient to authorize the appellate court to give damages against 
him for a frivolous appeal. Hawkins v. Wiel, 579. 
33. Evidence to establish that a document was executed under the 
erroneous belief that the claim was prescribed, is not admissible 
under the allegation that the paper is a nullity because of the 
mental incapacity of the maker. Cleveland v. Comstock, 597. 


EXECUTORS AND ADMINISTRATORS. 

1, Expenses incurred for materials furnished and labor performed, at 
the request of the executor, for the preservation of the property 
of the succession, are properly chargeable to the estate, and are 
not prescribed by one year. The furnisher of materials, and labor 
done in repairs to the property of a succession, does not come 
under the class who are subject to the prescription of one year, as 
designated by article 3499 of the Civil Code. 

Succession of Nitch, 316. 

2. An aceount founded on an agreement between the testatrix and 
her agent that she should pay board to the agent with whom she 
was living, is chargeable to the estate, and is not prescribed by 
one year. Ib, ' 

3. In a suit against the coadministrators and a part of the heirs, 
designating them by name, to enforce payment of promissory 
notes, and to annul certain donations made to the heirs named, in 
fraud of their rights as creditors, where it is shown that the widow 
of the maker of the note is still living, and the debts of the 
creditors are community debts, the case will be remanded, with 
instructions to make the widow and all the heirs parties. 

: Levi v. Corkern, 329. 

4. An opposition to a tableau of an executor comes too late, if it is 
not filed, nor offered to be filed, until after the case has been tried 
and submitted, and taken under advisement by the judge. In 
such a case the opposition should not be filed. 

Succession of Hardesty, 332. 

. Attorneys employed by the executor to attend to the litigations in 
which the estate is, or may be involved, are entitled to a fair and 
liberal compensation for their services. 

Succession of Day, 366. 

. The executor of an estate is only entitled to charge two and one- 

half per cent. commissions on the property that actually comes 
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EXECUTORS AND ADMINISTRATORS—Continued. 9 
into his possession to be administered upon. He is not entitled to 
commissions on all the property which falls into the possession of 
the legatee, unless it is shown that it first passed through his 
hands as exccutor. Ib. 

7. The rule is well established that neither executors nor administra- 
tors have the power to create liabilities against the estates they 
cepresent to waive rights which belong to it, to change the nature 
of its obligations, or to increase its responsibiliti¢s in regard to its 
debts. But, when judgment has been confessed, as in this case, 
by the administratrix, on demands that are well founded: Héld— 
That the heirs must show in opposition to a rule by the judgment 
creditors for a sale of the property, that the confession by the 
administratrix was made to their injury, and that their rights of 
defense against the claims were waived by the confession. 

Succession of Decuir, 371. 

8. lt the administratrix had no funds in band with which to pay the 
judgments against the estate, neither her nor the heirs can suc- 
sessfully oppose an application for a sale of the property of the 
succession to pay the judgment creditors, and a tableau by the 
administratrix, as a preliminary step, is unnecessary. Jb. 


EXECUT@ORY PROCESS. 
1. Service of executory process on the mortgaged debtor interrupts 
prescription, whether he makes defense or not. 
Hebert v. Chastant, 152. 
2. The change of executory proceedings to that of ordinary proceed- 
ings, by answer to the injunction taken out by the defendant 
against the order of seizure and sale, will operate a discharge of 
the sureties on the injunction bond, and the sureties, having no 
further interest in the litigation, need not be made parties to the 
appeal from the judgment dissolving the injunction. 
Walker v. Ducros, 214. 
3. A court of probates, as such, has no jurisdiction to issue an order 
of seizure and sale in executory proceedings for the collection of a 
mortgage note. Graham v. Succession of Markey, 266. 
4. Executory process can not be issued except upon authentic 
evidence that the debt is due. Where, therefore, it was issued to 
enforce a debt agreed to be paid at the majority of the plaintiff, 
and the petition alleged that the plaintiff was emancipated by 
marriage, and the debt, was, therefore, exigible; but there was 
no authentic evidence of the fact that she had become of age. 
Held—That the process was illegal and must be annulbed. 
Hoffmam v. Steib, 267. 
5. Where mortgage notes have been given to factors or commission 
merchants, to secure advances made and supplies furnished to a 
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6. 


planter, and an account is rendered and a balance struck showing 
the amount due by the planter, the factor can not resort to the 
executory process to enforce payment of the balance claimed to 
bo due, even if a mortgage exists to secure the balance. 

Ward v. Douglass, 463. 
In such a case the factor should be compelled to establish the 
correctness of his account contradictorily with the planter. Ib. 


EXPRESS COMPANIES. 


1. 


2. 


FR 
1. 


The Southern Express Company, by taking a package of gold to 
transport from New Orleans to Mobile with full knowledge of its 
character and contents, became liable for the amount which the 
package contained, that was lost or miscarried by the company, 
even though the receipt, given by the company at the time, 
showed that it was an ordinary package, valued at fifty dollars. 
The company on being made acquainted with the contents of the 
package by the agent for the owner, should have given a receipt 
for the full amount, and not attempted to limit their liability to 
fifty dollars. Kember & George v. Southern Express Company, 158. 

The receipt, given by an express company for the shipment of a 
package, which contains the clause, that, in case of loss, the com- 
pany will not be responsible for anything above the amount stated 
in the receipt to be its value, is not absolutely conclusive against 
the shipper, and he may show by evidence, in case of loss, that 
the package contained gold coin, and recover the amount not- 
withstanding the receipt. 1b. 


AUD. 
A party secking to avoid a contract on the ground of erior must 
show that fraud, force or impwoper influences were perpetrated 


_by the other contracting party. The allegation that he signed 


2 


the written contract without reading it or knowing its contents, 
will not relieve him under the plea of error. 
Watson v. Planters’ Bank of Tennessee, 14. 


. Plaintiff, a merchant in the city of New Orleans, had for his cus- 


tomers the defendants, residing at DeKalb, Texas. Defendants 
became largely indebted to plaintiff. A brother of defendants, 
who had been their clerk, came to New Orleans with drafts in 
favor of the defendants, and some money, and purchased a lot of 
new goods. Immediately thereafter the plaintiff, being a credi- 
tor, pttached the new goods thus purchased. On trial judgment 
was rendered in favor of the attaching creditor. The brother 
who had formerly been the clerk of the defendants, with no visible 
means or business to indicate capital, intervened in the attach- 
ment suit, and claimed that he had made the purchases of the 
goods attached on his own account; that’ he had bought the store 
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in Texas and was doing business for himself. The evidence 
failed to show a sale before the attachment was made, and also 
failed to show any consideration therefor, or that the money with 
which the goods attached were purchased was his own. Held— 
That, under this state of facts, the sale of the store, in Texas, and 
the pretended ownership of the stock of goods bought in the city 
of New Orleans, amounted to a fraud on the part of the intervenor 
and defendants, and was, therefore, null and void. 
James v. Johnson, 395. 
Sez Practice—Nicholson v. Hendricks, 511. Bujac & Girardy 
v. Williamson, 538. Merchants’ Mutual Insurance Com- 
pany v. Pointer, 620, 


GARNISHMENT. 
1. As a general rule, the garnishee may be permitted by the district 


judge to amend his answers to interrogatories, after an order pro 
confessis has been made, and before judgment against the defend- 
ant. But the case would be different if the answers are manifestly 
evasive, and calculated to jeopardize ‘the rights of the attaching 
creditor, or defeat the jurisdiction’ of the court over the defendant. 
Tapp, Kennedy & Walsh v. Green & Brother—Campbell & Strong, 
Garnishees, 42. ‘ 


2. Partnership assets pledged to a creditor of the partnership can not 


be seized by garnishment process for an individual debt of one of 
the partners. 
Fhe Ursuline Nuns v. Oonnolly—Mechanics’ and Traders’ Bank 
and Robinson, Garnishees, 51. 


3. A judgment against a garnishee, predicated on answers to interro- 





gatories, will not be disturbed on appeal, where no evidence was 
offered by the defendant on trial of the garnishment in the court 
below. Citizens’ Bank v. Bringier, 118. 

. The husband and wife were garnisheed under a writ of fiert facias. 
The defendant and judgment debtor intervened and contested the 
correctness of their answers to interrogatories. After the inter- 
vention was filed, the wife was allowed to amend and correct her 
answers so as to make them conform to the allegations of the 
defendant in his petition of intervention. The husband stood on 
his original answers, which, in substance, denied any indebtedness 
to the defendant. Held—That the wife, by amending and correct- 
ing her answers to the interrogatories, so as to make them conform 
to the allegations in the petition of intervention, she thereby ren- 
dered herself liable to the seizing creditor for the amount alleged 
to be due the defendant in his petition of intervention, and that 
judgment was properly rendered against her as garnishee ; but, as 
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GARNISHMENT—Continued. 


a 


the husband stood on his original answers, no iudement could be 
rendered against him as garnishee. 
Rochereau & Co. v. Bringier, 129. 


. A garnishee is only liable to the attaching creditor for the amount 


of his indebtedness or the amount of the assets in his hands belong- 


ing to the seized debtor. 
Daigle v. Bird—Greves, Garnishee, 138. 


Garnishees residing in the city of New Orleans can not be held 
liable to the attaching creditors for a lot of cotton in their hands, 
or the proceeds thereof, where the evidence shows that the cotton 
attached was purchased at sheriff's sale, in the State of Arkansas, 
before shipment, by one of the garnishees on their own account. 
 Oryer v. Drewry, 384. 

A judgment against a garnishee, rendcred on a rule to show cause 
why he should not be condemned, on his answers filed, to pay the 
amount of plaintiff’s demand, is erroneous, if the answers do not 
admit an indebtedness, and the rule contains no averment unde1 
which proof could be introduced, and no proof was introduced 
traversing the answers. -In such a case the judgment against the 
garnishee will be reversed og appeal. 

Coe, Shenehan & Dewitt v. Rocha, Becker & Co.—Samuel, Gar- 

nishee, 590. 


GOVERNOR. 


1. 


i) 


3. 


A. 


The writ of mandamus will not lie to compel the chief executive 
officer of the State to perform any act coming within the range of 
*s duties as Governor. 
State, ex rel. Oliver et al., v. H. OC. Warmoth, Governor.—The 
State intervening, 1. 

Under the division of powers as laid down in the Federal and 
and State constitutions, the judiciary department has no jurisdic- 
tion over, or right to interfere with, the independent action of the 
chief executive, in the exercise of the functions of his office, even 
though the act he is required to perform be purely ministerial in 
its character. The question whether an act comirg within the 
range of the duties of the chief executive is ministerial or political 
can not be determined judicially. It must rest with and be deter- 
mined by the chief executive himself. Ib. 
The Legislature is competent to clothe the Governor with author- 
ity to remove an incumbent from office for failing or refusing to 
discharge his duties according to the requirements of the law by 
which the office was created. Evans v. Populus, 121. 
Where the Governor removes an officer under a special authority 
given by statute, courts will presume that he had proper cause for 
the exercise of that prerogative. This presumption may, how- 
ever, be overthrown by countervaling qioof. 19 An. 210. Ib. 
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5. Article 66 of the constitution provides that the Governor shall 
return all bills which he does not approve, with his objections 
thereto, to the House in which they may have originated, in five 
days from the day of presentation, except where such return is 
prevented by an adjournment. In that case the Governor is 
required to return all such bills as he does not approve, on the 
first day of the next General Assembly. Held—That by this 
article of the constitution, the Governor has until the meeting of 
the next General Assembly to deliberate as to whether he will 
approve or disapprove any bill that has passed less than five days 
before adjournment, and in case he approves any bill thus 

, Situated, he may sign it any time before the meeting ot the next 
General Assembly, and such act becomes a law from the moment 
ne signifies his approval by affixing his signature thereto. 

State, ex rel. Belden, Attorney General, v. Fagan, 545 

6. The Governor is the proper representative of the State and bound 
to protect her interests. Therefore, in a case where the other 
officers, such as the Attorney General or other officers, are absent 
from the State or fail to discharge their duties in taking an appeal, 
the Governor is bound to intervene in behalf of the State and take 
theappeal. State, ex rel. Mahan, v. Dubuclet, State Treasurer, 602. 


HUSBAND AND WIFE. 

1. The wife of an insolvent, having specially renounced her mortgage 
rights in due and legal form, in an act of mortgage given by her 
husband before his insolvency, in favor of a creditor, must show, 
in order to defeat the rank of the mortgage over that of her own 
after insolvency, that her renunciation was obtained through im- 
proper influences of her husband. The fact that the husband was 
present at the time of signing the renunciation does not prove 
that he exercised improper influence in procuring her signature. 

Oriol v. His Creditors, 32. 


% Where the wife separated in property from her husband, has 
instructed her factor to purchase a mortgage note having a supe- 
rior rank to her claim, on the property ef her husband, which 
note the factor transfers to a third party after maturity, she may 
intervene in the suit to enforce payment, and be declared the true 
and legal owner thereof. Gribble v. Haynes, 141. 


3. The signing of an appeal bond by the husband in a suit where the 
wife is plaintiff; and his joining her in an assignment of errors 
filed in the Supreme Court, is not a sufficient compliance with 
article 123 of the Civil Code. The authorization of the wife must 
be given either by the husband. or the judge before the trial ot 
the cause in the court a qua. Tutorship of Stokes, 204. 
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4, 


5. 


6. 


7. 


8. 


9. 


10. 


An appeal taken from a judgment where the wife is plaintiff will 
be dismissed on motion, if it appears that she was not legally 
authorized to prosecute the suit in the court below. Ib. 
The wife, having purchased property with her own paraphernal 
funds, and administers it independently of her husband, is entitled 
to have a judicial mortgage resulting from a judgment against her 
husband set aside, by rule, in so far as it operates as an incum- 
brance on her separate paraphernal property. 
Reilly v. Rodewald, 243. 

In a suit for separation from bed and board by the wife against her 
husband, the jurisdiction of the court a qua is not lost over the 
case in matters not passed upon in the decree of separation, aad 
the judge a quo may pronounce on the right of the wife to re- 
ceive alimony pending the litigation, notwithstanding a suspen- 
sive appeal has been taken by the husband from the judgment of 
separation. 

State, ex rel. Malady, v. Judge of Seventh District Court of New 

Orleans, 264. 


The husband can not be made to pay counsel fees of the wife in a 


suit for separation from bed and board, even though she may be 
in necessitous circumstances, and entitled to alimony pending the 
proceedings for separation. Ib. 
The assignment by the husband of a judgment in his favor, to the 
wife in payment of her paraphernal claims against him, is a 
proper and legal transaction. And the fact that the amount of 
the judgment is far in excess of the amount of the wife’s claim is 
not sufficient, if the evidence shows that the real value ef the 
judgment is not above that of the claim of the wife, to raise the 
presumption of fraud in the transaction. All transactions allowed 
by law, calculated to protect the interests of married women, are 
regarded in a favorable light by the courts of this State. 
Murrison v., Seiler, 327. 
The renunciation by the wife, in a mortgage givem by her 
husband, does not transfer to the mortgagee her rights of mort- 
gage, but only transfers to him the rank to which her mortgage 
on the property of her husband was entitled at the time. 
Gegan v. Bowman, 336. 


The renunciation in an act of mortgage by the wife ceases to be 
evidence against her, if the mortgage is not reinscribed within 
ten years. Therefore, where a mortgage was given by the 
husband, with a renunciation of the wife, and afterwards a second 
mortgage was given without the renunciation of the wife, and the 
first mortgagee failed to have his mortgage reinscribed within ten 
years, the mortgage of the wife, being relieved from the effect of 
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HUSBAND AND WIFE—Continued. 
her renunciation, by the failure to reinscribe, will take rank over 
the second mortgage, and the first mortgage, having lost its rank 
by failure to reinscribe, the second will take rank over it. Ib. 

. The reinscription of a mortgage after the lapse of ten years, only 
entitles it to rank as a mortgage from the date of such reinserip- 
tion. And, where the wife has renounced, her consent must be 
given to the reinscription, otherwise it will be inoperative as 
against her. 1b. 

. The wife can not bind herself for her husband, nor conjointly with 
him, for debts contracted by him before or during the community. 
C. C. 2412, Summers v. Hollingsworth, 386. 
The question of the effect ot the renunciation of the wife’s mort- 
gage can not be examined by the appellate. court, if, in answer to 
the appeal, she fails to ask for the amendment of the judgment in 
her favor. Ib. 

14. A judgment that has been regularly obtained by the wife against 
her husband can not be contested or inquired into collaterally by 
a creditor of the husband whose claim ouly arose after it was 
rendered. 10 An., 564. Farrel vy. O' Niel, 619. 

15. The burden of proof falls on the creditor who alleges that a judg- 
ment in favor of the wife and against her husband is simulated. 


Jb. 


See Account—Gribble v. Haynes, 143. 
See Communitry—Quirk v. Her Husband, 575, 
See Donation---Johnson v. Jordan, 486. 


IMPUTATION. 


1. Payments that have been made, after emancipation, on notes given 
for slaves and personal property before emancipation, will be 
imputed to that portion of the debt which is ascertained to be for 
the personal property ; that being the most onerous, and in fact 
the only part of the debt that is exigible at all. 

Gillard v. Huval, 426. 

2. Payments made before emancipation, on a debt contracted for the 
sale of a plantation and slaves, discharge the debt pro tanto. But 
that which is found to be due after emancipation can only be 
enforced for that portion which is not for slaves, in the proportion 
that each bears to the entire debt. Sandidge v. Sanderson, 21 An. 
757. Allen v. Tarlion, 427. 

3. Credits placed on promissory notes must, in computing the amount 
still due, be applied first to the extinguishment of the interest due 
at their respective dates. Ib. 

4. The maker of a promissory note who enters into an agreement 

* with the holder, whereby he obtains an extension of the time of 
payment, with a promise to pay interest, is precluded thereby, 
86 
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from setting up that the holder is not the owner thereof. Such 
agreement, it is true, does not change the real title to the paper, 
but it bars the maker frem contesting the ownership with the 
holder. ’ Conrad v. Callery, 428. 

In a suit on an obligation given for a mixed consideration, part 
land and part slaves, that portion which is ascertained to be for 
slaves will be deducted from the entire amount of the contract, 
and judgment will be given tor the balance. But in case payments 
have been made before emancipation, the amount will be credited 
ratably, that is, in the proportion that each bears to the entire 
contract. Sandidge v..Sanderson, 21 An. 757. Ib. 


INJUNCTION. 


1, 


w 


_ 
. 


The execution of a judgment can not be restrained by injunction, , 
by a third party, who holds the property seized by a simulated 
title. _ Dewey v. Bird, 168. 


. An injunction will not be dismissed on account of insufficient 


security, if it appears that the party will be immediately entitled 
to the same remedy; but the judge a quo, may in his discretion 
permit additional security to be given. 

Woolfolk et al. v. Woolfolk, 206. 


. An injunction will not be set aside for irregularities in the bond 


or affidavit, if it is manifest, from a mere inspection of the record, 
that the plaintiff would be immediately entitled to another injunc- 
tion. Henderson v. Maxwell, 356. 
The sale of a judgment will be staid by injunction, if the judg- 
ment debtor has been notified of the transfer before the seizure 
was made, provided the transfer was made bona fide. 

Pottier v. Strickland, 393. 


. A party holding merchandise under a simulated sale, can not 


defeat the rights of a seizing creditor by the writ of injunction. 
In such a case, if the sale is shown to be simulated, the injunction 
will be dissolved, with damages, in solido, against the principal 
and surety on the injunction bond. | Mora v. Avery, 417. 


. If the judgment of the court below, dissolving the injunction, is 


affirmed on appeal, it will be so amended, on prayer to that effect, 
as to embrace the surety on the bond, who will be condemned, 
in solido with the principal, in damages for enjoining the sale on a 
simulated title Ib. 


. The rule is well settiea tnat an injunction wil not be dissolved for 


an: alleged informality, if it appear from the record that there 
exists good cause for an injunction. Ward v. Douglass, 463. 


. In determining the question whether acts complained of will wort: 


an irreparable injury to the plaintiff, on the trial of a motion to 
dissolve an injunction on bond, all the allegations in the petition 
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for injunction must be taken as true. And if the facts set up 
show a trespass on real property, which, if continued, would 
change the possession of immovable property, the motion to bond 
under art. 307 C. P. will be overruled, because an irreparable injury 
would be done the plaintiff. 

Marion and Husband v. Johnson, 512. 


9. The State has the right to restrain, by injunction, persons who 


have combined together for the avowed purpose of doing what is 
prohibited by law, and also to prevent such persons from inter- 
fering with her agents in the execution of the legislative will. 
And the Attorney General of the State is the proper officer to 
institute proceedings against such persons. 

State, ex rel. Belden, Attorney General, v. Fagan, 545. 


See ArreaL—State v. Judge, 262. 
Avegno v. Johnson, 400, 


INSOLVENCY. 
1. The wife of an insolvent, having specially renounced her mortgage 


rights in due and legal form, in an act of mortgage given by 
her husband before his insolvency, in favor of a creditor, must 
show, in order to defeat the rank of the mortgage over that of her 
own after insolvency, that her renunciation was obtained through 
improper influences of her husband. The fact that the husband 
was present at the time of signing the renuncjation does not 
prove that he exercised improper influence in procuring her 


signature. 
Oriol v. His Creditors.—On Opposition to Tableau, 32. 


2. A creditor of an insolvent can not urge the pendency of the 


insolvent proceedings as a suspension of prescription, and, at the 
same time, ignore the provisions of the insolvent laws as to the 
form of proceeding against his ceding debtor. 

Akin v. Giraud, 577. 


3. A judicial admission made in an insolvent proceeding whereby the 


claim of the creditor is allowed, is preseribed by ten years, Jb. 


INTERROGATORIES. 
1, An attorney at law having possession of assets of the seized 


debtor, is not excused from answering interrogatories by the 
seizing creditor, and if the answers are traversed by the attaching 
creditor, an appeal will lie from the judgment given on the testi- 


mony offered to show their incorrectness. 
Daigle v. Bird, 138. ° 


2. A garnishee is only liable to the attaching creditor for the amount 








of his indebtedness or the amount of the assets in his hands 
belonging to the seized debtor. Jb. 
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INTERVENTION. 
1, Where judgment has been rendered against the intervenor in the 


lower court, and no appeal is taken therefrom, and the other 
parties do not make the intervenor a party to the appeal, the 
appellate court will not interfere with the judgment of the court 
below on the intervention. Beckwith v. Pierce, 67. 


2. In all cases where an intervention is allowed, the intervenor is 


entitled to the delay necessary to cite the parties against whom it 
is directed. This rule applies whether the intervention has been 


filed before or after issue joined. 
Taylor and Husband v. Boedecker & Badenhausen. —Moody, In- 
tervenor, 79. 


3. An intervenor having his remedy by direct action, .s required to 


be always ready to plead or exhibit his testimony. Ib. 


4. Plaintiff, a judgment creditor of the husband, caused his property 


to be seized under execution. The wife caused cxecution to issue 
on her judgment, and the same property was seized, a sale was 
made under these seizures, plaintiff took a rule on the sheriff to 
pay over the proceeds of the sale in satisfaction of his judgment. 
The wife intervened in this rule and claimed the proceeds, on the 
ground of a superior mortgage to that of the seizing creditor. 
Held—That she should be permitted te doso; that the court was 
without the capacity to decide on the proper disposition to be 
made of the proceeds unless all the parties interested were before 
it; that to allow the wife to intervene and establish her right 
to the proceeds of the sale in this proceeding would avoid a 
circuity of action and put an end to the litigation. 
Cobb v. Depuc, 244. 


5. Where the evidence shows that a purchaser of real estate has at 


the time, and before the purchase, full knowledge of a suit 
brought by the United States for a large portion of the land 
purchased, he can not set up in defense to the payment of the 
price that he is in danger of eviction by such suit, and obtain 
immunity from the enforcement of the contract, until the-suit is 
decided. The knowledge of the existence of such a suit before the 
purchase forms an exception to the rule laid down in article 2535 
of the Civil Code. Merritt v. Merle, 257. 


6. An intervenor, who has purchased the land from the vendee.and 


claims to defend the title of his vendor, can not urge the existence 
of such a suit against the demand of the original vendor fer the 
payment of the price. Ib. 


7. Where the Board of Metropoutan Poiice has taken an appeal from 


a judgment rendered in an action commenced by their treasurer, 
a motion by the latter to dismiss the appeal will not be listened to. 
State, ex rel. Burbank, Treasurer Metropolitan Police Board, v. 
Dubuclet, State Treasurer, 365. 
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INTERVENTION—Continued. 
8. In an action thus commenced by the treasurer, the board has a 





right to intervene for the purpose of showing that the action 
was commenced without its approval, or in contravention of its 
orders. Ib. 


9. The intervenor is not entitled to appeal from a judgment against 


the defendant, if no judgment has been rendered by the court 
below on the intervention. Aleiz v. Derbigny, 385. 


10. Where the plaintiff claims to be the owner of a promissory note 


and sues for possession, and the intervenor, who claims to be the 
owner of the same note, alleges that the transfer of the note to 
plaintiff is fraudulent and simulated, the revocatory action by the 
intervenor is not necessary to enable him to show the simulated 
transfer to the plaintiff. Brown v. Brown, 475. 


11. If the intervenor alleges ownership of the note in controversy, 


the additional allegation that the claim of ownership of the plain- 

tiff is fraudulent and simulated, is not inconsistent therewith ; 

such an allegation only raises the question of ownership between 

the plaintiff and intervenor 1b. 
See Action—Cleveland v. Comstock, 597. 


INSURANCE. 


1. A resolution of the Board of Underwriters of the city of New 
Orleans, authorizing a reward to be paid by the insurance com- 
panies for the apprehension, with sufficient evidence to convict 
any person guilty of the crime of arson, can not be explained or 
interpreted by parol testimony, nor is the testimony of the presi- 
dent of the Board of Underwriters admissible for that purpose. 
Salbadore v. Crescent Mutual Insurance Company, 332. 


2. The several fire insurance companies of the city, by resolution of 


the Board of Underwriters, instructed John Youenes, fire warden, 
to make a searching investigation into the cause and origin of all 
fires which occur in buildings, stocks of merchandise, or on board 
of any vessels, while lying in this port, insured by any insurance 
company in the city of New Orleans, and to offer a reward of five 
thousand dollars for the conviction of any person or persons found 
guilty of participation in any such fire. Ib. 


3. John Youenes, in conformity to this authority, offered a reward of 


five thousand dollars, to be paid to any person or persons who 
will procure such testimony as will convict, in the criminal court 
of this State, any person who may be guilty of the crime of incen- 
diarism. Two criminals, Rose and Abrahams, were imprisoned — 
for the crime of arson before the publication of this reward was 

made. After it was made, and before the trial in the criminal 
court, the plaintiff in this suit procured such testimony as led to 
their conviction. He now seeks to enforce payment of the reward. 
The insurance companies resist the demand, on the ground that 
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the reward was only intended to cover, and did only cover, such 
crimes as might be committed after its publication, and did not 
apply to crimes that had been committed before the reward was 
made. Held—That, by a fair interpretation of the meaning of the 
language used in the resolution and the notice given by Youenes, 
the reward was demandable on producing the necessary evidence 
to convict, whether the crime had been committed before or after 
the publication; that the terms of the obligation clearly show the 
object of the company to be to aid in the punishment of crime, 
and the protection of themselves and the public against criminals 
of this character, and not merely as a warning to deter parties 
from committing incendiary crimes. Ib. 


4. A judgment that has been rendered against a life insurance com- 


pany in favor of one claimant of the policy, can not be invoked 
by the company as res judicata in a suit brought by another 
claimant, who was not a party to the suit in which it was ren- 
dered. It may, however, be set up in defense to the second 
action, and the company be permitted to show that they paid to 
the party legally entitled to the money. 

Wood v. Phenix Mutual Life Insurance Company, 617. 


5. The possession of a printed or written policy of insurance is not 


conclusive proof of a right to recover the insurance money. It is 
merely the evidence of the contract. The right to the money 
may be assigned without any reference to the policy. Ib 


JUDGMENT—NULLITY. 
1. A judgment of the probate court, declaring a seizure of succession 


property null, on the ground that nothing tangible had been seized, 
is conclusive against the seizing creditor, and the probate court is 
competent to pass on the merits of an opposition to a tableau filed 
by the seizing creditor, notwithstanding an appeal is pending 
from the judgment declaring the seizure null. 
Succession of Millaudon—Opposition of Schumert to Executor s 
Account, 12 


2. A decree of the court rendered on a rule to compel the sheriff to 


credit a writ of seizure with a balance in his hands is a final judg- 
ment, and no appeal lies until it is signed by the judge. 
Leeds v. Louisiana Manufacturing Company, 16. 


3. An injunction granted on the allegation of nullity of the judgment 


on which execution issued, will be dissolved, with damages, if the 
action of nullity is barred by prescription. 
Weber v. Frost, 348. 


4. The dismissal of the appeal on the ground that the judgment of 


the lower court was not signed by the judge will not interrupt the 
prescription of the action of nullity. Jb. 
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5. 


The constitutional provision requiring all process to issue in the 
name of the State of Louisiana is sufficicntly complied with, if the 
citation is headed ‘‘ State of Louisiana, Ib. 


JURIES AND JURORS. 


1. 


¥ 


= 


7. 


On questions of fact, the verdict of the jury is entitled to weight, 
and will not be disturbed on appeal, unless it is manifestly errone 
ous Fisher v. Hyland, 31. 


- The answer of a juror on his voir dire to questions propounded by 


the accused, that from what he has read in the public prints he has 
formed an unfavorable opinion of the character of the accused, but 
that he has formed no opinion as to his guilt or innocence of the 
crime charged, docs not disqualify him from sigting on the jury. 
State v. Schnapper and Malone, 43 
Section sixteen of the acts of 1855 limits the district judge, when 
presiding over criminal trials, to giving to the jury a knowledge ot 
the law of the case; but in doing this the judge may make such 
observations as tend only to aid the jury in their inquiries, abstain- 
ing from all comments on the testimony calculated to influence 
their minds in deciding upon the facts. It 


. The capasity of a sheriff, duly commissioned and acting as such, 


can not be tested or inquired into collaterally on a motion to quash 
a venire of jurors: 21 An. 543. State v. Ferray, 423. 
In this case the petit jury was regularly drawn, and a list thereof 
was served on the accused three days before the trial. On the 
day ot the trial, when the jurors were called, it appeared that six 
or seven of the number had not been found by the sheriff, after 
diligent search, and that those who failed to answer to their names 
had been legally excused for good and valid cause shown. Held— 
That a sufficient number, from among the bystanders, to fill out 
the panel, were properly summoned as talesmen. Ib. 
The statute of 1868, relative to juries in all the parishes of the 
State, except that of the parish of Orleans, repealed all former 
statutes on that subject, whether ot a general or local character. 
Acts of 1868, No. 110, page 143. - Ib. 
If the verdict of the jury, in awarding damages against a street 
railroad company for the infliction of an injury through the gross 
negligence of a strect car driver, is sustained by the testimony in 
the record, as well for the amount given as for the liability, the 
Supreme Court will not enter on an examination of the question 
whether vindictive damages have any place in the law of Louisiana, 
where the principal is made liable only for the neglect of his agent. 
But in such a case the verdict of the jury, being sustained by the 
evidence in the record, will be affirmed on appeal. 

Howell v. St. Charles Street Railroad Company, 603. 
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JURISDICTION APPELLATE. 


1. 


10. 


11, 


The jurisdiction of the Supreme Court in criminal cases is limited 
to questions of law, and questions ot fact as to the regularity o1 
the drawing of the jury will not be examined on appeal. 
State v. Bruington, 9. 
The amount due at the time of the institution of the suit con- 
stitutes the matter in dispute, and if the interest which. is due at 
the time suit is brought, when added to the principal, is not above 
five hundred dollans, the Supreme Court is without jurisdiction. 
"olf v. Witherell & Co., 25. 
The jurisdiction of the appellate court attaches as soon as the bond 
is filed, and cita¢ion of appeal is issued. 
State, ex rel. Mount, v. Judge of Sixth District Court of Nex 
Orleans, 37. 


- The jurisdiction of the district court ceases af the moment the 


appellate jurisdiction attaches, and any order made or proceeding 
had by the district judge, after his jurisdiction has ceased, is null 
1b. 


. From the moment the appellate jurisdiction attacnes, a writ of 


prohibition will issue restraining the district judge from further 
proceeding in the cause pending the appeal, Ib. 


. From a judgment of the district court suspending the sheriff from 


office under the act of 1868, No. 123, the party suspended must 
show by evidence to entitle him to a suspensive appeal that the 
amount involved is above five hundred dollars. 

State, ex rel. Schwab, v. Judge Second Judicial District, 49. 


- In order to obtain the writ of mandamus to compel the district 


judge to grant a suspensive appeal from a judgment suspending 
him from office, the relator must show that he has made the 
requisite proof of the amount involved before the judge a quo to 
give the appellate court jurisdiction. Diamond v. Cain, 20 An. 
575. Ib. 


. An affidavit or other proof made in the Supreme Court on the . 


application for a mandamus, will not authorize the issuing of the 
writ Ib. 


. The value of the books, papers, fixtures and furniture of the 


sheriff’s office can not be estimated in determining the interest 
necessary to give the Supreme Court jurisdiction of the appcal 
from a judgment suspending him from office. Ib. 
A written document on which a suit is based must govern, where 
there is a variance between it and its description, but the court 
will not award more than is claimed in the petition. 

; Citizens’ Bank v. Condran, 53. 
In a case where the note draws eight per cent. interest, and the 
petition only claims six, the Supreme Court will not compute the 
interest at eight per cent., so as to give it jurisdiction of the 
appeal. ' Ib. 


w 
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JURISDICTION APPELLATE—Contizued. 
12. Where the interest due at the institution of the suit, when added 


bet 


14, 


15. 


17. 


to the principal demand, exceeds five hundred dollars, the 
Supreme Court has jurisdiction of the appeal. 
Jaquet v. Levert & Co., 111. 


- The Supreme Court has no jurisdiction of a possessory action in 


which (the ownership of the property not being in dispute) the 
value of the possession is neither alleged nor proved to exceed five 
hundred dollars. Slawson v. Meggett, 272. 

If the plaintiif’s demand is less than five hundred dollars, bui the 
reconventional demand of the defendant is above that amounf, 
the Supreme Court will only notice the appeal im so far as it affects 
the reconventional demand. Pesant v. Heartt, 292. 

A statement of tacts on which the case was tried in the court 
below, showing a less amount than five hundred dollars to be due, 
will not divest the appellate court of jurisdiction, if the pleadings 
on which the action is founded show an amount above five hun- 
dred dollars to be in dispute. Connors v. Avery, 331. 


. The mere filing of a motion or petition for appeal, with an appeal 


bond, does not divest the court below of jurisdiction over the case. 
To invest the appellate court with jurisdiction over the case, an 
order of appeal must be granted by the lower court 

McKniyht v. Denouvion, 373. 
If the record shows that the amount in dispute in the court below 
is less than five hundred dollars, the Supreme Court will notice the 
fact ex oficio and dismiss the appeal. 21 An, 728. 

Zachare v. Lyons, 618. 


LAND TITLES. 
J. An agreement, in writing, acknowledging the ownership in lands 


does not dispense with the production of the primordial title in a 
suit to recover. On the question of land titles in this State, the 
settled doctrine appears to be that where an agreement in writing 
acknowledges ownership in lands, if the title of such ownership 
is set forth in the instrument, and the existence and loss of the 
primordial title is shown, then the claimant is entitled to recover 
on producing the acknowledgment. But if the instrument or 
acknowledgment does not contain the original primordial title, 
the claimant under it can not recover without procveing the 
primordial title referred to in the act referring to it. 
Kittridge v. Cane, 319. 


. Two parties, Brooks and Norris, owned tracts of land adjoining, 


both included in the Caddo cession to the United States. Norris 

sold his tract to Hall. Brooks brought suit against Hall for a 

settlement of boundary. A plat of survey was ‘made under an 

order of court rendered on the consent of parties, describing the 

metes and bounds of Hall’s tract of land, and describing and 
87 
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LAND TITLES—Continued. 


marking other tracts contiguous thereto, and included in the same 
grant. Daniels afterwards purchased sixty-one acres of land from 
Brooks, included in the same grant, and brings this suit against 
Hall for the same, who, he alleges, claims it as owner. The plat 
of survey, and the evidence in the record, shows that this sixty- 
one acres lies outside of the six hundred and forty acres purchased 
by Hall from Norris. Held—That the order of survey, rendered 
on consent of the parties, although not made in strict accordance 
with law, must be taken as a finality, and therefore the plaintiff 
must recover the land sued for, with rents and revenues. 
Daniels v. Hall, 532. 


LAND AND SLAVES. 


- The holder of promissory notes executed for the purchase price of 
a plantation and slaves before emancipation, can only recover 
that portion which is ascertained to be for the value of the land 
at the time of the sale. In case the purchaser has paid a portion 
of the price, the holder can recover that portion of the balance 
due which is ascertained to be for the land in the proportion of 
the value of the land and slaves in the original contract. The 
doctrine in the case of Sandidge v. Sanderson, 21 An. 757, 
reaffirmed. Hebert v. Chastant, 152. 

A purchaser of land, slaves and movables may avoid that portion 
of the contract for which, slaves formed the consideration, by 
showing the relative value of the land, slaves and movables at 
the time of the sale. . Brow v. Beenel, 189. 


3. In determining the relative value of the land, slaves and movables 


at the date of the sale, the estimate placed upon them by the 
assessors, for the year previous to and the year following the sale, 
should be taken as a basis, rather than the estimate of witnesses 
made ten years thereafter. Ib. 
. The rule is now settled that where the consideration of the note 
is part land and movables and part slaves, the holder can only 
recover that portion which is ascertained to be due on the land 
and movables after crediting the payments which have been made 
prior to emancipation, in the proportion that each bears to the 
entire contract. Sandidge v. Sanderson, 21 An. 757. 

Walker v. Ducros, 214. 
. Obligations given for the purchase ot land and slaves can only be 
enforced against the land in proportion to the value of each at 
the date of the purchase; and where judgment has been rendered 
in the court below for the whole amdunt, the cause will be 
remanded for the purpose of ascertaining, by evidence, the value 
of each at the time. Merritt v. Merle, 257. 
. Payments made before emancipation, on a debt contracted tor the 
sale of a plantation and slaves, discharge the debt pro tanto. 
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LAND AND SLAVES—Continued. 


2 


8. 


But that which -is found to be due after emancipation can only be 
enforced for that portion which is not for slaves, in the propor- 
tion that each bears to the entire debt. Sandidge v. Sanderson, 
21 An. 757. Allen v. Tarlton, 427. 
The holder of a note given for land and slaves can only recover 
that portion which is ascertained to be for the land predicated on 
the entire price of the sale. Sandidge v. Sanderson, and Satter- 
field v. Spurlock, 21 An. 757, 771. Castille v. Offutt, 430. 
An obligation given for a part of the purchase price of land is not 
invalid because the value of Confederate notes was taken as the 
standard by which the value of the land was measured. 

Spyker v. Hart, 534. 


LAWS, AND REPEAL OF 


1, 


The act of the Legislature approved February 17, 1866, confirming 
the appointment of a Board of Levee Commissioners which had 
been previously made by the Governor, and authorizing the 
appointment of others, when their terms of office expired, 
repealed all former laws authorizing the parochial authorities to 
construct levees at the cost and expense of the front and riparian 
proprietors of the lands leveed. 
Police Jury, Parish of Jefferson, Right Bank, v. Tardos, 58. 


. After the passage of the act of seventeenth of February, 1866, the 


parish can not force the front proprietor to pay the cost of the 
levee which she has ordered to be constructed along his front line. 
Ib. 


. The repeal of a repealing clause does not revive the act repealed. 


Ib. 


. The decisions of this court being matters of record and publica- 


tion, it will be presumed that the Legislature had them in view in 
using a repealing clause of a peculiar character which had been, 
by those decisions, repeatedly interpreted; and, even if the correct- 
ness of the interpretation be doubted, the interests of society in a 
case where the release of a convict is claimed in virtue of an 
alleged repeal of a criminal statute, demand an obedience to the 
rule, stare decisis. State v. Brewer, 273. 


. If a criminal statute be repealed, the prisoner who is being prose- 


cuted under it must be discharged, even after judgment in the 
inferior court; but this rule is founded on the presumption of a 
legislative pardon, and does not exist where there is no room for 
such presumption. Ib. 

As the revisory legislation of 1870 contained a repealing clause 
identical in effect with that of 1855, and as the latter was repeat- 
edly decided not to have repealed the provisions contained in the 
statute itself, but, on the contrary, to have continued them in 
force, it follows, on precedent, that the former did not repeal a 
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LAWS, AND REPEAL OF—Continued. 
pre-existing statute relative to the crime of manslaughtes, but on 
the contrary, continued it in force. Lb. 

7. If the language used in an act of the General Assembly is clear 
and free from ambiguity, courts will not give it a different inter- 
pretation from that which the words used clearly import. 

Denton v. Reading, 607. 
LEASE. 

1. The goods of a sub-lessee on the leased premises are only liable to 
seizure for the rent that is past due. A lessor can not hold the 
sub-lessee for rent that is not yet due, unless he show an assumpsit 
of the lease. Sanarens v. True, 181. 

2. A, the lessor of a house and premises, made an agreement vente a 
remere with B, the lessee, for his household goods and effects. A 
afterwards collected the rent due from the lessee, and gave a 
receipt therefor. Held—That A, the lessor, by giving the receipt 
and receiving the rent acknowledged the simulated character of 
the sale, and when demand of restitution of the goods and furniture 
was made by the owner, the lessor was precluded by such acknow- 
ledgment from urging the vente a remvre in bar of the right to 
recover. King v. Cressap, 211. 

3. A lessee, receiving the premises in good order, is authorized to 
make the necessary 1epairs to keep them in that condition, and 
deduct the cost from the rent, and his omission so to do will not 
authorize a claim for damages, so long as the rent due is sufficient 
to defray the expenses of making the repairs. 

Pesant v. Hartt, 292. 

4, A suit to eject a tenant and recover possession of the leased prem- 
ises is a summary proeeeding, and a jury trial is not allowed in 
such a case, unless by express provisions. Ib. 

5. In a case where the United States military authorities took posses- 
sion of leased property in the city of New Orleans, during the late 
war, it was held that the lessee was, from that date, absolved from 
all obligations to the lessor, on account of the lease; that, in a 
suit to enforce payment of the rent for the unexpired lease, by the 
lessor, if the lessee showed a termination ef the lease by the mili- 
tary authorities, he was discharged ; that, in a case of this kind, 
the lessor could not invoke the maxim, contra non valentem, etc., 
to defeat the plea of prescription, even if this maxim could be 
applied in any case. Zacharie v. Sproule, 325. 

6. In a case where the law has fixed the duration of a lease, in the 
absence of an express agreement, evidence of usage or custom is 
not admissible. Jackson & Anderson v. Bebiny, 377. 

7. In a suit on a contract of lease evideace of a custom is irrelevant, 
and should not be admitted. Te enable a party to recover on a 
verbal lease, the evidence must make his demand certain; to make 
it probable is not sufficient, Ib. 
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LEGAL TENDER. , 
1. The Supreme Court of the United States is the proper tribunal to 
decide finally upon the validity and effect of the acts of Congress, 
and the State courts should follow its decisions. Therefore, it 
having been decided by that tribunal that the legal tender act of 
February, 1862, does not apply to contracts made before its 
passage, the courts of Louisiana will render judgment thereon in 
gold. Fickling v. Marshall, 504. 
LEGISLATURE. 

1. In all matters of a purely legislative character, the Legislature is 
supreme in all respects, except when restricted by the Constitu- 
tion of the State, or the United States. As a legislative body, 
they form and constitute an independent, co-ordinate branch of 
the Government, and are in nowise under the control or super- 
vision of the judiciary department. 

State, ex rel. Belden, Attorney General, v. Fagan, 546. 

2 Objections that the charter parties, in a charter granted by the 
State, have not completed the works within the time specified in 
the law, can only be urged by the State, in a suit by the State to 
have the charter forfeited. They can not be urged by third 
parties in a suit brought by the State to restrain them from inter- 
fering with her agents in the enforcement of the law. Ib. 

3. The designating of the place or places where the slaughtering of 
animals shall be done, and prohibiting their slaughter at other 
places, falls within the police powers of the State. Whatever 
the State can lawfully do itself, it can do through the agency of a 
corporation. Therefore, the State, through the action of her 
Legislature, can make whatever police regulations may be neces- 
sary to preserve the public health, and can create, by the same 
authority, a corporation through which the police regulation pre- 
scribed by her may be enforced. Ib. 

4. The act of the Legislature of 1869, No. 118, entitled “‘An Act to 
create the Crescent City Live Stock and Slaughterhouse Com- 
pany,” while it gives to said company the exclusive right to keep 
a slaughterhouse, and also the exclusive control and supervision 
over the inspection of all animals slaughtered for market in the 
city of New Orleans, yet it does not prohibit or exclude any per- 
son from the business of purchasing or butchering live stock, and 
selling the meat in the markets of the city. It only requires 
persons engaged in the business of slaughtering, etc., to comply 
with the police regulations prescribed by the law. Therefore, 
this act is not a violation of Article I., Section 2 of the bill of 
rights in the State Constitution, which provides that all persons 
shall enjoy the same civil, political and public rights and 
privileges. Nor is it in violation of the fourteenth amendment 
to the Constitution of the United States. Ib. 
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5. The designation, in the act of 1869, No. 118, of the places or 
wharves at which all live stock shall be landed from steamboats, 
is not a regulation of commerce between the States, and is not, 
therefore, a violation of the laws or Constitution of the United 
States. This provision of the law comes strictly within the police 
powers of the State, and is therefore legal. Ib. 

Ser Governor—Evans v. Populus, 121. 
LICENSE. 

1. Section three of the revenue act of 1869, authorizing the levying 
and collecting a fixed amount as a license, makes no provision for 
a pro rata license, and a person commencing business in the latter 
part of the year must pay the full amount of the license author- 
ized to be assessed. Arbour v. Beauregard, 238. 

2. The requiring of every party owing a license to the State to pay 
the full amount, without reference to the time that he commences 
business, is not a violation of the principle of uniformity estab- 
lished by the constitution. Ib. 

3. A firm engaged in the manufactory of agricultural implements in 
this State is liable-to pay a license tax, the same as any other 
manufacturing firm, under the revenue laws of 1869, section 2. 


LIQUIDATION. 

1. A judgment ordering the liquidator of the Clinton and Port Hudson 
Railroad Company, an insolvent corporation, to collect, forthwith, 
sufficient funds to pay the creditors and bondholders of the corpo- 
ration, is not a moneyed judgment, and is not prescribed by the 
lapse of ten years without reinscription or revival. 

TAquidator of Clinton Railroad Company v. Lee, 287. 

2, A compromise entered into between the liquidator of the Clinton 
and Port Hudson Railroad Company and the State, a creditor and 
bondholder, under the authority of an act of the Legislature, 
whereby the State agreed to take ten cents on the dollar, is not 
binding on the other creditors and bondholders of the corporation, 
and the liquidator can not set up in bar to the right of other credi- 
tors to recover, that he has entered into a compromise with the 
State at ten cents on the dollar. Ib. 

3. The fact that the State has seen proper to compromise her claim 
against the company, with the stockholders, at ten cents on the 
dollar, furnishes no reason why the ether creditors should be 
barred from collecting the whole amount of their claims. Ib. 

Sze BiLtts anp Notes— Wynn v. Kelly, 594. 


LITIGIOUS RIGHT. 
1. To enable a defendant to avail himself of the benefit of a transfer 
of a litigious right by paying to the transferree only the amount 


which he paid for the claim, with interest, he must accept the 
validity of the claim. He can not contest the claim, and, after . 


being defeated, urge against the transferree the litigious character 
of his title. Salbadore v. Crescent Mutual Insurance Company, 338. 
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MANDAMUS. 

1. The writ of mandamus will not lie to compel the chief executive 
officer of the State to perform any act coming within the range of 
his duties as Governor. 

State, ex rel. Oliver et al., v. H. OC. Warmoth, Governor, et al.— 

'* Phe State intervening, 1. 

The city of New Orleans has a direct pecuniary interest in the 
funds in the custody and under the control of her treasurer; and 
@ mandamus may issue from the Supreme Court to compel the 
district judge to grant a suspensive appeal from a judgment 
against the treasurer in all cases where the amount involved is 
sufficient to give the appellate court jurisdiction. 

State, ex rel. Mount, Treasurer, v. Judge of Sixth District Court, 

parish of Orleans, 119. 

A mandamus will issue from the Supreme Court to compel the 
district judge to grant a suspensive appeal from a judgment 
against the treasurer of the city of New Orleans where the record 
shows that the city is the real party in interest. A writ of prohi- 
bition will also issue staying all proceedings in the lower court 
pending the decision on the application of the city for a suspensive 
appeal. State, ex rel. City of New Orleans, v. Judge Sixth Dis- 

trict Court, parish of Orleans, 120. 

. One creditor can not gain a preference over another by applying 
for a writ of mandamus to compel an officer to pay a sum of 
money out of funds to be thereafter received by him. — 

State, ex rel. Howard, v. 8S. N. Burbank, 298. 

. If the record shows, as in this case, that the teeasurer of the Metro- 
politan Police was willing to do what was demanded of him, the 
writ of mandamus was unnecessary and should not have been 
granted. The province of courts ef justice is to decide on real 
issues, and not to be used as instruments to work injustice. Ib. 
A mandamus can not issue to a public officer or a public body to 
compel the performance of any act where they have a discretionary 
power. Nor will the writ issue to compel the treasurer of a cor- 
poration to pay a demand when there is no money in the treas- 
ury. State, ex rel. Willoz, v. Burbank, 318. 

. A writ of mandamus can not issue against the same body to compel 
the performance of two separate and distinct acts, the one not 
depending upon or growing out of the other. In such a case 
separate and independent writs must issue. Ib. 

. The Board of Metropolitan Police can not be compelled, by man- 
damus, issued at the request of a creditor, to receive an amount of 
‘funds alleged to be in the hands of the State Treasurer to their 
credit, because they, (the board), have the discretionary power to 
receive or refuse to receive the funds. Ib. 
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MANDAMUS—Continued. 


9. A writ of mandamus should never be issued on the mere consent 
of the parties. Consent in such cases creates the presumption of 
fraud, and, when unsupported by evidence, can not form the basis 
of a valid judgment. 

State, ex rel. Hughes, v. Burbank, Treasurer, 379. 


10. The writ of mandamus will not lie te compel the police jury of a 


parish to make a contract or pass an ordinance authorizing the 
construction or shelling of a public road which, by the terms of 
the act authorizing it, they have a discretion to do or not to do. 
State, ex rel. Bonnabel, v. Police Jury of Jefferson, left bank, 611. 
Sez Apreat—State, ex rel. Lobdell, v. Judge, 90. 
- State, ex rel. Commagere, v. Judge, 116. 


MARRIAGE CONTRACT. 





1. The marriage contract between A and B shows that B, the 
intended wife, brought in marriage five thousand dollars, which 
A, the husband, received before the marriage. After the mar- 
riage A invested the amount in real estate in the name, and for 
the benefit, of the wife. The wife afterwards sold the property 
to D, a third party. After this she brought suit against the pur- 
chaser to annul the sale and recover back the property, on the 
ground that the sale was made to settle an old debt, which, it was 
alleged, her husband owed the purchaser before the marriage. 
Interrogatories were propounded by her in this suit to the pur- 
chaser, in answer to which he stated that the husband had 
admitted to him that at the time he received the money before the 
marriage, from the uncle of his intended wife, he was acting as 
ithe clerk of the purchaser, and that he did not pay the same by 
investment in the property which he had purchased from her. 
It was held by the court, that these answers of the purchaser to. 
the interrogatories, if admissible in evidence against the wife, 
only raise a presumption or suspicion of bad faith on the part of 
the intended husband. It was further held that this state of facts 
brought the wife within the rule, that she must show, dehors, the 
act of purchase that the property claimed by her and acquired 
during the existence of the community was purchased with her 
separate funds. Block v. Melville, 147. 

. The recital in the contract of marriage that the wife brings into 
the marriage five thousand dollars, which sum is paid over to the 
intended husband in the presence of the notary and witnesses, is. 
prima facie proof of the paraphernal character of the fund, and 
the burden falls on the purchaser of property from her, claimed 
to be bought with such funds that the property was actually 
bought with the funds furnished by the husband, and that said 


funds were furnished by the husband. to the injury of the pur- 
chaser. Ib. 









INDEX. 697 


MARRIAGE CONTRACT—Continued. 

3. Where two parties, the one residing in Louisiana and the other 
in Mississippi, enter into an antenuptial contract of marriage 
in the State of Mississippi, and immediately after marriage remove 
to and establish their domicile in Louisiana, the capacity of the 
parties, as well as the forms of the contract, must be tested by 
the laws. of Mississippi, where it was made, while its effect must 
be governed by the laws of Louisiana, where it is to be enforced. 

Succession of Wilder, 219. 
A marriage contract made in Mississippi, by a minor on the one 
part, is not absolutely void, but is voidable only, unless the con- 
tract shows on its face that it is not to the advantage of the minor. 
1b. 
Where the marriage contract confers upon the minor privileges 
and rights over her separate property, that she could not exercise 
under the law of the place where it is made, without the contract, 
it can not be said not to be to her advantage. Ib. 

- In determining the question whether the contract was for the 

advantage of the minor, and whether it is void or voidable, the 
lex loci contractus must alone be consulted. Ib. 
A minor who has made a marriage contract, whereby the com- 
munity of acquets and gains are stipulated not to exist during 
coverture, may bring suit to avoid such eontract, on the ground 
of her minority at the time it was made, at any time within five 
years after her majority. If suit is not brought within five years. 
after majority, the action is prescribed. C. C. 3507. Ib. 
It seems that, in a suit for a partition by one heir against the 
widow and the other heirs, where the plaintiff relied on a mar- 
riage contract executed in another State as a bar to the widow’s 
right to one-half of the community, and the widow contests the 
validity of the marriage contract, the plaintiff may successfully 
plead the prescription of five years in bar of the widow’s right. 


MORTGAGES. 

1. A mortgage debtor is competent to renounce the benefit of appraise- 
ment. This renunciation can be made as well in a twelve months’ 
bond as in an act of mortgage. Stockett v. Johnson, 89. 

2. An engine and machinery in and attached to a sugar house forms 
a part of the realty, and is subject to mortgage, but when 
detached, or removed from the sugar house, it becomes movable 
property, and is not subject to mortgage. 

Citizens’ Bank v. Knapp, 117. . 

8. In a suit to recover damages for the removal of an engine and ma- 
chinery, by the mortgagor from a sugar house, the mortgagee must, 
in addition to showing bad faith, allege and show the actual injury 
done. Ib. 

88 
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4. 


Where a third party has purchased real estate, which is subject to 
a special mortgage without the stipulation therein, of the pact de 
non alienando, the holder of the mortgage can only enforce it 
against the third purchaser by the hypothecary action; the case 
would be different in a simulation. 

Waddill v. Payne & Harrison, 134. 


. Where three lots of ground lying contiguous to each other in the 


city of New Orleans, designated as lots Nos. 1, 2 and 3, have been 
specially mortgaged to secure a debt, and it is shown that lots 
Nos. 1 and 2, of the series, are incumbered by prior mortgages, 
and are entirely covered by a building used as a hotel, and that 
lot No 3 forms the yard for the hotel, lot No. 3 can not be sold 
separately from that of Nos.1 and 2 for the benefit of the mortgage 
for which all three stand pledged. Stinson v. Lelievre, 191. 


. A morgage loses its rank if it is not reinscribed within ten years. 


Johnson v. Succession of Lowry, 205. 


. The faet that the records of the mortgage office are shown to have 


been removed from the place where they were usually kept, and 
the office closed for two or three years, will not relieve a party 
from the effect of failure to reinscribe within the time required by 
law. In a case of this kind, recourse on the part of the party suf- 


fering, would lie against the officer for removing the records, and 
thereby putting it out of his power to have the reinscription made. 
Ib. 


. Where judgment has been obtained against the defendant, with 


recognition of the mortgage on the property specially hypothe- 
cated, a devolutive appeal will not suspend execution thereon, nor 
will the fact that a devolutive appeal is pending prevent the plain- 
tiff, as a judgment creditor, from bringing a direct action to annul 
and set aside a simulated transfer of other real estate, alleged to 
have been made by the defendant to his children. 

Duncan v. Brandon, 248. 


. The mortgage allowed by law, prior to the adoption of the consti- 


tution of 1868, on the property of tutors to secure the minor against 
an improper disposition of his estate during minority, can only be 
preserved by the registry of the bond of the tutor in the mortgage 
office, or by the registry of an abstract of the inventory, certified 
to by the clerk of the court of the parish where the succession is 
opened. This record must have been made prior to the first of 
January, 1870. Article 123, constitution of 1868; act of eighth of 
March, 1869, sections 10 and 11. Taylor v. Ealer, 278. 


. The institution of suit on the tacit mortgage prior to the first of 


January, 1870, does not dispense with the inscription required by 
the act of 1869. The legal mortgage can only be preserved on 
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the property of the tutor by registry in the mortgage office in the 
manner and in accordance with the forms prescribed by the act of 
March 8, 1869, sections 10 and 11. Ib. 

. A mortgage may be given to secure a debt that has no legal exist- 
ence at its date, as well as to secure a loan that is to’ be obtained 
in the future on the faith of its security. In this case the loan 
was not made until more than two years had elapsed from the date 
of the mortgage. Held—That the loan having been made on the 
faith of the security of the mortgage, it was binding on the property 
mortgaged to the extent of the amount loaned from the date of the 
loan. D’ Meza v. Generes, 285. 

. Subsequent mortgagees have the right to dispute the validity and 
amount of any prior mortgage. Ib. 

. If the validity of a mortgage has been attacked by a subsequent 
mortgagee, the party against whom the attack is made, must be 
permitted to show, by evidence, its real character and considera- 
tion. Ib. 

. An injunction by a subsequent mortgagee, restraining the pur- 
chaser from settling with the prior mortgagee, is not a case where 
a judgment has been enjoined, and no damages will be allowed. 

Ib. 

. The cancellation of the mortgage, as follows, ‘this mortgage has 
been canceled on the original by the receipt of Charles McVea, 
liquidator, as far as the State is concerned,” is not a cancellation 
of the mortgage as to other creditors. In making such inscription 
on the face of the mortgage, the liquidator acted only on behalf of 
the State, under a special statute, and his act did not effect the 
other mortgage creditors of the insolvent corporation, whom he 
did not represent. 

Liquidator of Clinton Railroad Company v. Lee, 287. 
The renunciation by the wife, in a mortgage given by her husband, 
does not transfer to the mortgagee her rights of mortgage, but 
only transfers to him the rank to which her mortgage on the prop- 
erty of her husband was entitled at the time. 
Gegan v. Bowman, 336. 
The renunciation in an act of mortgage by the wife ceases to be 
evidence against her, ifthe mortgage is not reinscribed within ten 
years. Therefore, where a mortgage was given by the husband, 
with a renunciation of the wife, and afterwards a second mort- 
gage was given without the renunciation of the wife, and the first 
mortgagee failed to have his mortgage reinscribed within ten years, 
the mortgage of the wife, being relieved from the effect of her 
renunciation, by the failure to reinscribe, will take rank over the 
second mortgage, and the first mortgage having lost its rank by 
failure to reinscribe, the second will take rank over it. Tb. 
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The reinscription of a mortgage after the lapse of ten years, only 
entitles it to rank as a mortgage from the date of such reinscrip- 
tion. And where the wife has renounced, her consent must be 
given to the reinscription, otherwise it will be inoperative as 
against her. Ib. 
Where a stockholder of the Citizens’ Bank gave a mortgage on his 
property to secure the subscription of stock, and to secure a stock 
loan, under the charter of the bank, which provided that each 
stockholder should be entitled to a loan of one-half of the amount 
of his stock, and the mortgage stipulated that the property mort- 
gaged should stand hypothecated for any stock loan so made, it 
was held that the mortgage included in its securities such stock 
loan; that the statement in the charter of the bank, that one-half 
of the amount of the stock was the maximum which the bank was 
authorized to loan to a stockholder on pledge of his stock, and the 
recital in the act of mortgage of the number of shares ‘of stock 
owned by the mortgagor, was sufficiently definite, and operated a 
notice to all parties of the ¢xtent of the incumbrance on the prop- 
erty mortgaged. Nutt v. Citizens’ Bank of Louisiana, 344. 
Parties acting in a representative capacity or holding bank stock, 
and having assumed the obligation of the mortgagor to pay the 
stock and reimburse the bank for a stock loan, occupy the same 
position towards the bank that the original mortgagor did, and if 
there be any doubt, their acts will be interpreted against them. 
Ib. 


. The assumption of a mortgage by a third purchaser, or mortgagee, 


is not a novation of the mortgage. Novation only takes place 
when the intention of the parties to novate is distinctly 
announced. The fact that the bank stock was transferred subse- 
quent to the real estate subject to the mortgage given to secure 
the payment of the stock, did not affect the mortgage rights of the 
bank. Ib. 


. The mortgage granted by article 3282 of the Civil Code in favor of 


the tutor on the property of his ward for advances made, has 
effect against third parties only from the date of inscription. 
Tacit mortgages exist only in favor of those persons included in 
the exceptions established by law, and no exception is made in 
favor of tutors. The mortgages granted in their favor must, to 
have effect, be recorded. Boisdore v. Malcolm, 390. 


. The rank of mortgages, which are required to be recorded to give 


them validity, must be determined by the date of inscription. 
Ib. 


. The bypothecary right granted by C. C. 1626, in favor of a particu- 


lar legatee upon the immovables of a succession, is a legal mort- 
gage; and it must be recorded, in order to maintain its priority, 
as against a conventional mortgage, imposed by the universal 
legatee, and duly recorded. C. C. 3297. Ogle v. King, 391 
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25. A mortgage loses its rank if it is not reinscribed within ten years, 
and a recital in a second mortgage, before the ten years have 
expired, that a former mortgage has been inscribed against the 
same property, will not operate a reinscription of the first mort- 
gage, so as to preserve the rank of the first mortgage over that of 
the second. 21 An. 204. Rochereau v. Dupasseur, 402. 

. The fact that the second mortgagee had notice of the existence 
and inscription of the first mortgage, will not dispense the first 
mortgagee from the effect of failure to reinscribe within ten 
years. 21 An. 427. Ib. 

- The act of renunciation by the wife of her rights on property 
ostensibly belonging to the community, does not preclude her 
from reclaiming it, free from any mortgages or incumbrances 
placed upon it by the husband, if she shows that it is actually her 
paraphernal property. Levy v. Ledoux, 404. 

. The renunciation of the wife, in an act of mortgage given by the 
husband, on the separate property of the wife, is a nullity. C. C. 
2412. Ib. 

. The simple denial by the wife that she derived benefit from an act 
of mortgage given by her husband and signed by her, on her 
separate property, is sufficient to put the creditor upon proof that 
the debt contracted by the act inured to her advantage, or to the 
advantage of her separate estate. Ib. 

. A mortgage given by the husband on the paraphernal property of 
the wife, with her renunciation, the paper title to which he has 
‘acquired by a series of probate proceedings, resulting in a sale of 
the property, at which he became the purchaser, can not be 
entorced after the sale made by the order of the probate court has 
been declared null. In such a case the possession of the property 
is restored to the wife, unincumbered by the mortgages which the 
husband had placed upon it, even though the wife had made a 
renunciation of her rights in the act of mortgage itself. Ib. 

. In a suit to settle the rank of mortgages, if the claim of the third 
opponent did not originate until after the other judgments were 
rendered and recorded, he can neither contest the reality of the 
judgments, nor the validity of their consideration. In a contest 
of this character, evidence is not admissible on the part of the 
third opponent to show that the consideration of the judgment, 
which was recorded before the existence of his own claim, was for 
the sale of slaves. Hoy v. Scott, 415. 

. A mortgage debtor can not be allowed, in defense, to a proceeding ~ 
to enforce the mortgage rights, to urge the plea of domicile in bar 
of the proceedings in rem. Allen v. Tarlton, 427. 

. If the debt exists, and the mortgage and privilege have not been 
legally extinguished, the third possessor can be compelled, by the 
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hypothecary action, to pay the whole debt, or eurrender the 
property. Elligon v. Iler, 470. 


34. If the prayer of the petition, in an hypothecary suit, contains all 


the material requests required by this form of action, it will not 
be dismissed because it contains some requests which the law will 
not grant. Ib. 


35. In this case, it appears that the act of mortgage, given on lands 


situated in the parish of Franklin, was regularly recorded in the 
proper office, in that parish; that, in 1868, after the mortgage was 
given, the parish of Richland was created by law, and the lands 
covered by this mortgage were included in the boundaries of the 
parish of Richland. The mortgage was not recorded in the office 
of the recorder of mortgages in the parish of Richland. Held— 
That the law does not require the recording of the mortgage in 
the new parish thus created, after the inscription in the parish 
where the land was situated at the time; that the mortgage rights 
attached to the land from the date of registry in the parish where 
it was situated, and the subsequent changing of the boundaries, 
and the creation of a new parish, did not operate a relinquishment 
of the mortgage, even though it had not been recorded in the new 
parish. Ib. 


36. The tacit mortgage allowed by law in favor of minors on the prop- 


erty of their tutors, to secure the faithful administration of their 
estates, does not attach to property that has come into the posses- 
sion of the tutor under a deed from a party, who did not himself 
own the property. Rind v. Succession of Fluker, 482. 


37. A bond was executed for borrowed money from a trustee, secured 


by a mortgage on slaves, and the mortgagor sold the slaves to a 
third person, who, as a part of the price, executed his bond to the 
trustee, and the trustee thereupon released the original obligor. 
Held—That the consideration of the latter obligation, as between 
the trustee and the purchaser, was not a sale of slaves, and was 
therefore valid. Fickling v. Marshall, 502. 


OBLIGATIONS. 
1, An obligation or bond, acknowledging an indebtedness, and 


agreeing to pay the interest annually, on a day fixed, together 
with so much of the principal debt as will make up a fixed 
amount, which payments are to be made each succeeding year, 
except in case of failure to make crops of cotton, when the interest 
only is to be paid, does not fall under the denomination of prom- 
issory notes, and is not, therefore, prescribed in five years. 
Thompson v. Simmons, 450. 


2. The reinscribing a mortgage from the registry book, within ten 





years, is sufficient to give notice. The fact that it is a copy of a 
copy of a copy does not invalidate the registry. Jb. 
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3. 


The doctrine announced in the case of Sanderson v. Sandige, 21 Ap., 
page 757, is reaffirmed and followed in this case, fixing the amount 
due on an obligation for the purchase of land and slaves, where 
payments had been made and credits given before emancipation 
of the slaves. The rule adopted by the court in that case was, 
that the amount of the payments made were te be deducted from 
the whole debt, and the balance due to be divided ratably, and 
that which was for slaves to be deducted and judgment given for 
the balance, with a recognition of mortgage on the lands. Jb, 


OFFICE AND OFFICERS. 


1. 


ti) 


5. 


The office of city notary of the city of New Orleans, not being 
created or recognized by the charter, is not a municipal office, and 
the provisions of the act of 1868, No. 156, usually termed the Intru- 
sion Act, can not be invoked in a contest between two notaries for 
the position. State, ex rel. Hero, v. Castell, 15. 


. In a contest for office under the Intrusion Act, a parish judge may, 


pro hac vice, when acting in the place of the district judge recused, 
exercise all the powers conferred on district judges by the Intrusion 
Act. State v. Lewis, Judge of the Eleventh Judicial District, 33. 


. The capacity of a public officer to perform the duties of his office 


can not be inquired into collaterally. Ib. 


. If the evidence shows thatg district judge has, prior to the late 


war, taken an oath as a member of a State Legislature or other 
public office of any State, to support the Constitution of the United 
States, and that after the breaking out of hostilities he has violated 
his oath by active participation in the rebellion, his right of office 
and his eligibility to hold the same may be tested by proceedings 
in the courts in the name of the State, under the Intrusion Act, 
and the prohibitions contained in the fourteenth amendment to 
the Constitution of the United States will, in this proceeding, be 
enforced against him. Ib. 
The issuing of a second commission by the Governor to a public 
officer will not cure his ineligibility under the first commission. 
Ib. 


. The insertion of the name of a judge in a citation whose title to 


office is in dispute, will not invalidate the petition or citation. 
State, ex rel., etc., v. Head, 54. 


. In acontest for office under the act of the General Assembly of 


1868, No. 156, either party has a right to a trial by jury, and if a 
special term is ordered, the judge may, when required by either 
party, order a special jury to try the cause. Ib. 


. In case of a suspension from office of the sheriff, by the district 


judge, for alleged neglect of duty, if the next Legislature, to whom 
the report of the suspension has been made, in accordance with 
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10. 


ll. 


12, 


13. 


the provisions of act No. 123, approved September 14, 1868, fails 
to take any action thereon before adjournment, the sheriff is 
entitled to resume his office again, the same as if the suspension 
had not taken place. State v. Schwab, 562. 


. Ina suit to test the right to office under the Intrusion Act, the 


appeal from the judgment of the court below must be taken, 
returnable in ten days after the judgment of the lower court. Sec- 
tion 7, act approved March 16, 1870. 

State, ex rel. Olay, v. Blandin, 596. 
Therefore, an appeal taken more than ten days after the judgment 
of the lower court, in a suit to test the right to an office, will be 
dismissed, unless it be shown that the fault was not. attributable 
to the appellant. Ib. 
The Governor is the proper representative of the State, and bound 
to protect her interests. Therefore, in a case where the other 
officers, such as the Attorney General or other officers, are absent 
from the State or fail to discharge their duties in taking an appeal, 
the Governor is bound to intervene in behalf of the State and take 
the appeal. State, ex rel., v. Dubuclet, State Treasurer, 602. 
An appeal will lie from a judgment against the State when the 
affidavit shows that the injury done ty the judgment is above five 
hundred dollars. Ib. 
In all cases where an officer of the State, such as the State Trea- 
surer, has a discretionary power to do or not to do any act coming 
within the range of his duties as an officer, the writ of mandamus 
will not lie from a court of justice to compel him to perform such 
an act. Ib. 


PARISH COURT. 


1. 


t) 
~ 


3. 


4, 


The parish court is without jurisdiction ratione materia in a suit, 
ona moneyed demand, where the amount involved is above five 
hundred dollars. 21 An. 478, 481. 

Heirs of Chaney v. Williams, Administrator, 81. 


. Where a suit has been transferred from the district court to the 


parish court, and dismissed by the parish court for want of juris- 
diction, and an appeal is taken therefrom, the judgment of the 
parish court will be reversed, and the cause remanded to the 
district court, to be proceeded with according to law. . Ib. 

Bhe parish judge, having admitted a will to probate and ordered 
its execution, is the only competent authority to appoint a dative 
testamentary executor. Succession of Tanner, 91. 

The parish court has exclusive original jurisdiction to settle 
disputes arising from the opposition to an account and tableau of 
distribution filed by the executor or administrator, regardless of 
the amount involved in the opposition; but where the validity or 
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correctness of the demand is brought in question, either by the 
executor or administrator on the one side, or the creditor on the 
other, then the jurisdiction of the parish or district court is 
governed by the amount involved. Succession of Bingay, 101. 

. In the matter of the probating of a will, the parish court has exelu- 
sive original jurisdiction, without reference to the amount in- 
volved. Constitution of 1868, article 88. 

’ Herbert, Tutor, v. Winn, 109. 

G. The parish court has jurisdiction of a suit for the partition of a 
succession among the heirs, where it has not been accepted uncon- 
ditionally, even though no administrator has been appointed. 
Constitution, article 87. Pennisson v. Pennisson, 131. 

7. The parish court has jurisdiction over a contest about the validity 
of a will, without reference to the amount involved in the testa- 
ment. Succession of Pardo, 139. 

8. All successions shall be opened and settled in the parish courts. 
Constitution, article 87. Therefore, the district court is without 
jurisdiction ratione materia to entertain a cause purely probate in 
its character, such as the present, having for its object the recog- 
nition of the heirs, and establishing their rights, judicially, to the 
succession. All actions of this character must be brought in the 
parish courts. 21 An. 364. Hart v. Hoss and Elder, 517. 

9. The parish court is without jurisdiction ratione materia to annul 
a judgment of the district court, if the amount of such judgment 
is above five hundred dollars, Breuning v. Weigel, 593. 

PARTNERSHIP. 

1. A and B entered into a written contract of partnership to carry on 
the planting business in the parish of Morehouse. <A, one of the 
partners, made a contract in his own name with Smith & Carr, 
commission merchants in the city of New Orleans, to furnish sup- 
plies, etc., for the plantation in the parish of Morehouse. Smith 
& Carr took the individual note of A, in the name of Smith, in 
settlement of the account. A and B settled their partnership at 
the close of the year, and divided the cotton made on the place. 
B shipped her part of the cotton to her own merchant. Smith, as 
holder of the note given by A, brought suit, and sequestered the 
cotton of B, in the hands of her merchant in New Orleans, 
alleging that he had a privilege on the cotton for the supplies 
furnished, which were used to make it. B intervened in this suit, 
and claimed the cotton as her individual property, and denied that 
it was subject to the privilege of Smith for supplies furnished. 
Held—That A, having contracted for the supplies in his own name 
and given his individual note in settlement of the account, no 
privilege existed on the crop made in partnership. That the debt 
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PARTNERSHIP—Continued. 
being against an individual, property belonging to a partnership 
could not be made liable therefor. That the crop having been 
divided between the partners, that which belunged to and had 
been taken possession of and shipped by one partner, was not 
liable for the debts of the other partner, even though it were 
shown that the supplies furnished by the creditor for which the 
debt was contracted was used in making the crop. 

Smith v. Williams, 268. 

2. It would seem that where a plantation has been worked in partner- 
ship, no privilege exists in favor of the commission merchant, 
who has made advances and furnished supplies to one of the 
partners, on the portion of the crop which belongs to the other 
partners. To hold the interest of the other partners in the crop 
liable for the supplies, they must have been furnished to the part- 
nership, and not to an individual, although he be a partner. Jb. 

3. In this case it appears from the evidence, that A and B owned the 
Pelican Mills in partnership; that in operating said mills they 
were commercial partners; that C, a third party, loaned A, one of 
the partners, an amount of money for the use and on account of 
the partnership, and to be paid by the partnership funds. C 
brought suit against the partnership for the amount of money 
loaned, and A, one of the partners, confessed judgment. Execu- 
tion issued on the judgment thus confessed, and the mill, the 
partnership establishment, was seized. B, the other partner 
enjoined the sale. Held—That the judgment having been con- 
fessed by one of the partners, for a partnership debt, before the 
dissolution thereof, the sale of the partnership property could not 
be restrained by injunction taken out by the other partners. 

Grant v. Hyatt, 411. 

4. An action for a settlement of a partnership can not be maintained, 
if the evidence fails to establish the existence of such partnership. 

Abadie v. Frechede, 423. 

5. Where a partnership exists, the partners have no cause of action 
against each other for a specific sum resulting from a partnership 
transaction, until there has been a settlement of the partnership, 
nor can the maker of a promissory note oppose a claim which he 
holds against the partnership of which the holder of the note is a 
member. : Conrad v. Callery, 428. 

6. One partner in the planting business, can not sue for, nor recover 
in his individual capacity, cotton or other produce, made on the 
plantation, until the partnership affairs have been liquidated, and 
the proceeds divided. Therefore, the plaintiff in this suit, a 
partner, can not recover the cotton delivered by the other partners 
to defendant in payment for supplies furnished to make the crop. 
McFarland v. Connell, 481. 
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9. 


8. 


The right of a creditor of an individual member of a commercial 
firm to the partnership property, is subordinate to those of the 
partnership creditors. Christen v. Ruhlman, 570. 

A sale by one partner, of his interest in the partnership, to another 
partner, in payment of his indebtedness to the firm, before the 
institution of suit by an individual creditor against the partner 
who sells, can not be successfully attacked by the individual cred- 
itor, because it does not impair his rights. Therefore, if, as in 
this case, the sale of one partner to the other took place before 
suit was brought by the individual creditor of the partner who 
sold, the partner who purchased the interest can successfully 
resist, by injunction, the sale of the property which formerly 
belonged to the firm, in payment of the judgment against the 
partner who has sold his interest. Ib. 


PETITORY ACTION. 


1. 


In a petitory action the party assailed may inquire into the 
regularity of the proceedings under an order of seizure and sale 
by which the attacking party acquired title to the property, and 
if the formalities required by law have not been observed in 
making the sale under the order, the title of the sheriff is a 
nullity. Surgi v. Colmer, 20. 


. A party claiming property must recover on the strength of his own 


title, rather than on the weakness of his adversary’s. 
Pritchett v. Coyle, 57. 


. In a petitory action, if the plaintiff establish a good and valid 


title to the land claimed, and the defendant holds under a title 
translative of property, but it is shown that the title of his vendor 
is defective and void, the plaintiff will recover the land, but the 
defendant, not being aware of the defects in his title at the time 
of purchase, can not be condemned to pay rents. 

Brooks v. Wortman, 491. 


. A party purchasing real property, in good faith, under what he 


believes to be a valid title, is entitled, on eviction, to recover the 
value of the improvements he has put upon it. But, after making 
his claim for a certain amount expended for improvements, and 
failing to amend his petition, in order to augment his demand, he 
must lose the overplus. C. P. 156. Tb. 
The prescription of five years, urged by a possessor of lands in 
good faith, only covers the informalities which may have occurred 
in the execution of a decree or other sufficient mandate to sell 
real estate, but this prescription can not be urged by the possessor 
to cure manifest fundamental defects in the title of his vendor. 

Ib, 
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PLEADINGS. 
1. The plea of general denial, and the further special plea that the 


goods purchased, for which the note sued on was given, were 
rotten and worthless, admits the capacity of the plaintiffs to stand 
in judgment. Boston Belting Company v. Simonds, 75. 


2. A defendant is not permitted to file an amended gnswer changing 


the substance of, or contradicting the original answer. Nor will 
the simple averment of the defendant, unsupported by affidavit, 
that the new matter set up in the amended answer was unknown 
to him at the time of the filing of the original answer, entitle him 
to have it filed, if the record makes it probable that he knew the 
facts as well at the filing of the first answer as he did afterwards. 
Case v. Watson, 350. 


3. Where the original answer of the defendants admits that there was 


a sale and transfer of the goods from the plaintiffs to defendants, 
and the question at issue between the parties is, was the transfer 
legitimate, as alleged by plaintiffs, or fraudulent, as alleged by 
defendants, an amended answer alleging that there was no sale, 
will not be permitted after the cause is fixed for trial. Such 
amendment being calculated to change the issue raised by the 
original answer. — Bancker v. Marti, 461. 


4, If the verdict of the jury is not responsive to the pleadings and 


the evidence in the record the cause will be remanded with in- 
structions to try the issue raised by the pleadings. Ib. 


PRACTICE, 
1. 


Where the certificate of the clerk of the court below shows that a 
portion of the evidence adduced has been lost, and is not contained 
in the record of appeal, the case will be remanded to be tried 
anew. Mulligan v. New Orleans, 11. 


. The question of the identity of a party who sues in a representa- 


tive capacity, must be pleaded specially in limine litis, and before 
‘issue is joined. Beyris, Widow and Administratrizx, v. Spor, 16. 


. In proceedings for the expropriation of private property for public 


use, all the formalities prescribed by law must be strictly 
observed. City of Jefferson v. Delachaise, 26. 


. Evidence or affidavits not offered or filed in the lower court can 


not be filed or noticed in the Supreme Court. 

; Keenan v. Freret, 31. 
A judgment creaitor can not proceea vy rule to make the sureties 
of the sheriff liable for money collected by him on a writ of fieri 
Jacias. Soule v. Worsham, 78. 


. On trial of a rule to dissolve an injunction, the judge can not 


receive proof to establish a ground for injunction not alleged in 
the petition. In all such cases the plaintiff is restricted ‘to the 
allegations in the petition. Stockett v. Johnson, 89. 
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PRACTICE—Continued. 

7. The creditors or heirs of an estate may proceed by rule to compel 
the curator to pay the twenty per cent. interest per annum on the 
amount of the’funds drawn from the bank by him without any 
order or authority from the court, but they can not couple with 
such rule a demand that the delinquent curator shall be dismissed 
from office. Acts of 1855, Sec. 2, No. 90, page 78. 

Succession of Williams, 94. 

8. Proceedings to remove a delinquent curator from office must be 
commenced by petition and citation. C. P. 1018. Ib. 

9. In a proceeding under this statute to recover the twenty per cent. 
interest per annum on the amount withdrawn from the bank by 
the curator, besides any special damage suffered, judgment can 
not be rendered against him and his sureties in solido for the 
amount so withdrawn. Ib. 

10. Where the defendant, in answer to a demand, avers a settlement 
in full between the parties, the burden falls upon him to make 
good his defense. Coleman v. Mollere, 106. 

‘11, A third opponent can not be permitted to aver the nullity of the 

judgment under which property has been seized, and at the same 

time claim the proceeds of the sale made under that judgment. 
Provosty v. Carmouche—Levy, Third Opponent, 135. 

12. Third parties holding shares of stock, belonging to or standing in 
the name of a stockholder, in pledge, can not be made parties, or 
be proceeded against by rule in a proceeding by a purchaser of 
the stock at sheriff sale, to compel a transfer of the stock on 
the books of the company. In such a case the pledgees have an 
interest in the transfer of the stock, and must be made parties by 
petition and citation. Weiser v. Smith, 156. 

13. A purchaser of real estate assumed the payment of certain mort- 
gage notes as a part of the price. He afterwards obtained from 
the holder, by an instrument in writing, an extension of the time 
of their payment. Held—That the extension of time of payment 
of the notes by a contract in writing was not a novation of the 
notes and mortgage. Frank v. Hardee, 184, 

14. The averments in an exception which has been taken as an answor 
to the merits, are judiciai admissions, which bind the party 
making them, and judgment may be rendered on such admissions, 
on motion, without a regular trial on the merits. Ib. 

15. Where no bills of exception nor assignment of errors are attached 
to the record, and the appellant has filed no brief in the case, 
damages will be given the appellee for frivolous appeal. 

Uter v. Dumonteil, 197. 

16. The mght to proceea vy rue 1s confined to incidental matters 
which may arise in the progress of a suit, except in summary 
cases, where this form of proceeding is sanctioned by law. 

Hernandez v. Hugh, 245. 
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PRACTICE—Continued. 
17. The want of citation is fatal to all subsequent proceedings in the 


18. 


19, 


cause. Ib. 

The judge of the court a qua may, in the exercise of a sound dis- 
cretion, refuse a continuance, on the application of one of the 
litigants, to obtain answers to interrogatories, where the inter- 
rogatories themselves are manifestly frivolous, and intended for 
delay only. Moncheux v. Mistrot, 421. 

A bill of exceptions to the charge of the judge to the jury must be 
made before the jury retires, reduced to writing and signed by the 
judge, otherwise it will not be noticed on appeal. C. P. 517; 5 R. 
216. Hatheock v. Gray, 472. 


. This is an action to annul a transfer of a judgment under the alle- 


gations of fraud and deceit practiced by the defendant. Held— 
That under these allegations parol evidence was admissible to 
show the fraudulent and simulated character of the transfer. 
Nicholson and Husband v. Hendricks, 511. 
The objection-that the suit is premature, because the plaintiff has 
not offered to return the money received for the transfer of the 
judgment before bringing suit to annul it, if not urged in the 
court below, will not be noticed on appeal. Ib. 


. The affidavit of the plaintiff in a motion for a new trial, in an 


action of boundary, sets forth that, after judgment was rendered, 
material evidence was discovered, which he could not obtain 
before, although due diligence was used, viz; That he can prove 
by R. W. Derve, surveyor of the city of Shreveport, that he has 
carefully surveyed and examined the lines affecting the rights of 
parties, and that he is satisfied Hall, the surveyor, never ran the 
line E. D., and if permitted to testify he will show that Hall 
could not have run the line in accordance with his order. Held— 
That the affidavit, setting forth these facts, brought the plaintiff 
strictly within the articles of the Code of Practice, which provide 
fer such relief, and that a new trial should have been granted. 
C. P. 560, 561; 2 An. 225. Robison v. Howell, @4. 


. The legal representatives of the defendant having adopted the 


allegations in the answer filed by the deceased, will not be per- 
mitted afterwards te file an amended answer contradicting the 
allegations in the first answer. Nor will the amendment be per- 
mitted if not made within the time allowed by the rules of the 
court. Case v. Watson, ante p. 350. Spyker v. Hart, 534. 


. An amended answer, particularizing the fraudulent practices and 


misrepresentations charged in the original answer, mav be filed at 
any time before the cause is set down for trial. 

Bujac & Girardy v. Williamson, 538. 
Evidence offered by defendants to show that other parties claimed 
the patent rights which plaintiffs professed to own, and that suit 
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had been instituted for an infringement of it, was excluded by the 
court @ qua. Held—That the ruling was correct, for the reason 
that the testimony was irrelevant, and that there was no allega- 
tion in the answer warranting such proof. Ib. 
26. Under the allegations of fraud and deception contained in the 
answer, the evidence of the defendant is admissible to show all 
the circumstances tending to establish the charges. Ib. 
27. In this case a rule is taken by the purchaser of property at 
public sale to compel the sheriff to make a title. The sheriff 
answered that the purchaser claimed to be a first mortage creditor 
on the property sold to a large amount, and offered the balance 
after deducting the amount of his mortgage; that the other mort- 
gage creditor had filed oppositions contesting the rank of the 
purchaser to the first mortgage ; that he could not pass the adjudi- 
cation because he could not determine the rank of mortgages. 
Held—That the oppositions never having been tried in the lower 
court could not be considered on appeal; that a decision on the 
rule before the oppositions were disposed of would be premature ; 
that in a case like this the ends of justice and the rules of correct 
practice require that the case should be remanded and cumulated, 
and tried with the oppositions. Buron v. Cage, 573. 
28. A motion, in the nature of an answer to a motion to dismiss an 
appeal for want of proper parties, which asks that the effect of 
the appeal be restricted to the parties who have been cited, will 
not be granted by the Supreme Court. Succession of Pollock, 574. 
29. The discovery of a better defense after judgment than the onc 
urged on the trial, such as that the title of the assured to the 
steamer was fraudulent and simulated, is not good cause for 
annulling it. 
Merchants’ Mutual Insurance Company v. Pointer, 620. 
30. The averment in an action of nullity, that had the insurance com- 
pany known of the fraudulent and simulated character of 
plaintiff’s title to the vessel at the time the insurance was effected, 
they would not have taken the risk, is a good defense to urge at 
the trial. But it is not a valid basis for annulling the judgment 
which has been obtained without fraud or other ill practices by 
the judgment creditor on the trial. C. P. 607. Ib. 


PRESCRIPTION. 

1. An acknowledgment or waiver by the parish treasurer of a war- 
rant or claim against the parish will not operate an interruption of 
prescription, unless it is shown that he was duly authorized to 
make such waiver. Hynes vy. Police Jury of Madison Parish, 71. 

2. An ordinance of the police jury, authorizing the president to waive 
prescription of debts against the parish, will not protect the holder 
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10. 


ll. 


12. 


13. 


of a warrant against the plea of prescription, although it has been 
duly acknowledged by the treasurer. Under such an ordinance 
the president alone is competent to make the. waiver. Ib. 


. A written obligation, signed by the auditor of parish accounts, 


styled a certificate of indebtedness, is prescribed by the lapse of 
five years. C. C. 3505. 
Winkle v. The Police Jury, Parish of Pointe Coupée, 76. 


. Stocks pledged to a bank as security for a loan of money constitute 


a standing acknowledgment of the debt, and prescription is inter- 
rupted during the time of the pledge. 
Police Jury of West Baton Rouge v. Duralde, 107. 


. The maxim contra non valentem agere non currit prescriptio, being a 


rule of equity, can not be invoked to overturn express provisions 
of statutory enactments. Jaquet v. Levert & Oo., 111. 


. Article twenty-one of the Civil Code only permits the courts to 


decide according to equity in cases where there is no express law. 
Ib. 


. Prescription exists only by the authority of positive enactments, 


and there is no place in the whole doctrine of limitations for the 
application of the rules of equity. : Ib. 


. Prescription does not run against a stock loan note, secured by thé 


pledge of bank stock of the bank from which the loan was 
obtained. Citizens’ Bank v. Knapp, 117. 


. An acknowledgment written on the back of a promissory note by 


the drawers, who are also indorsers, will not relieve the holder 
from the effect of the plea of prescription made by the other 
indorsers. Citizens’ Bank v. Murdock and Williams, 130. 

The right to recover of a banker, for failing to protest a note 
whereby the indorser is discharged, is only prescribed by ten 


years. C. C. 3508. Eichelberger v. Pike, 142. 
The action to compel an agent to account is prescribed by ten 
years. C. C. 3508. Wagoner v. Phillips, 151. 


A decree of the court ordering the liquidator of an insolvent cor- 
poration to collect the assets as speedily as possible is not pre- 
scribed by ten years. Per curiam: The judgment directs the 
liquidator to discharge a duty attached to his office. It is not a 
moneyed judgment. 

Port Hudson Railroad Company v. Whitaker, 209. 
Modeste Bernard, administrator, brought suit in his official 
capacity, on a promissory note due the estate he represented. The 
note contained the following clause: ‘‘ With the privilege of post- 
poning the payment three years after the death of the said Mrs. 
Bernard.” The defendant opposed the plea of prescription. Held— 
That the clause authorizing the postponement of payment did not 
operate a suspension or interruption of prescription. 

Bernard v. Ledet, 252. 
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14. 


15. 


16. 


17. 


18. 


19. 


21. 


If the record shows that the court below has erred in maintaining 
the plea of prescription, it will be reversed on appeal, and, if no 
other defense is set up, the Supreme Court will give judgment in 
conformity with the demand. 
Bauer v. Succession of Martin, 326. 
The answer of the debtgr to a clerk of the creditor, who presented 
a bill for payment, ‘‘that he will attend to it,” is not a sufficient 
acknowledgment to interrupt prescription. , 
Marqueze v. Bloom, 328. 
The prescription of five years does not apply to an obligation to 
pay money contained and expressed in the act of sale. In such a 
case the prescription of ten years is applicable. C. C. 3508; 3 
An. 46; 13 An. 294. Merritt v. Merle, 257. 
A twelve months’ bond, given by the purchaser of property at 
sheriff’s sale, being an unconditional obligation to pay money at a 
specified time, is prescribed in five years from maturity. 
OChastant v. Strong, 410. 
An offer to pay a promissory note in a worthless currency, such as 
Confederate notes, unaccepted by the holder, will not interrupt 
prescription. McCranie v. Murrell, 477. 
The payment of a promissory note to a receiver of the so-called 
Confederate States, under compulsion, during the: late war, in an 
unlawful currency, does not interrupt prescription, and the action 
to recover on the note is therefore barred by five years. 
New York Belting and Packing Company v. Jones, 530. 


. An action for rent is prescribed ‘by three years. C. C. 3508. 


Harrison v. Meyer, 580. 
A suit that has been commenced and afterwards voluntarily dis- 
continued by the plaintiff does not interrupt the current of pre- 
scription. C. C, 3485. Ib. 


. A military order which permitted the bringing ot suits for rent, 


but suspended the progress .thereof, can not be invoked by the 
lessor to defeat the plea of prescription. Ib. 


. If more than five years are allowed to elapse from the date of 


maturity of drafts; to the service of citation, and no interruption 
is shown, the plea of prescription will be maintained. 
Sampson v. Gillis, 591. 


. The action to enforce the payment of a debt against a third party 


who has assumed its payment in a notarial act, is not barred by 
the prescription of one or three years. Brou vy. Beenel, 610. 
The prescription of one year in bar of an action in damages for a 
quasi offense must be computed from the day on which the injury 
was caused, without computing the day on which it was received. 
C. C. 3430, 3467. Ohesnut v. Hughes, 615. 

See Acent—Smith v. Coon, 445. 

See Damaces—Chesnut v. Hughes, 615. 
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PRIVILEGE. 

1. The factor or commission merchant has a lien and privilege on 
the crop for moneys advanced to aid in making it. Acts of 1867, 
p. 351. 

Owners of the Steamer General Quitman v. £ackara.—Uber, 
Atwater & Co., Intervenors, 70. 

2. The privilege on a vessel in favor of the furnisher of supplies, or 
the crew, is not effected by the sale of the interests of the different 
shareholders. Sibley v. Fernie, 163. 

3. The vendor of an immovable, in the settlement of the succession 
of the vendee, is entitled to be paid in preference to every other 
claim, except those charges which have been necessary to procure 
the sale of the thing. Of these charges attorneys’ fees form no 
part. Succession of Markey, 265. 

4. The privilege of the lessor on the crop made on the plantation for 
the year, and that of the furnisher of supplies to make the crop 
are concurrent. Moore v. Gray, 289. 

5. Before the passage ef the act of 1867, the laborers on the planta- 
tion had no privilege on the crop to secure their wages, so, in this 
case, when the crop was made in the year 1866, no lien or privi- 
lege can be set up on the crop or its proceeds by the laborers who 
made it. ; Ib. 

6. The lien of the laborers who have made the crop under contract 
for a portion thereof, is inferior, in rank, to that of the lessor and 
the furnisher of supplies. 1b. 

7. In this case the planter had to his credit on the books of his mer- 
chant a certain amount of money. He purchased his supplies for 
the plantation from the merchant, with other articles of merchan- 
dise not entitled to a privilege. On trial, the judge a quo 
instructed the jury to impute this credit to that portion of the 
account of the planter which was privileged. Held—That the 
judge erred; that the moment the debt reached the amount of 
the credit, compensation took place; that by operation of law the 
credit became extinguished, regardless of the question of privi- 
lege. Ib. 

8. A consignee of cotton is bound to comply with the conditions 
imposed upon him by the principal in relation to the appropria- 
tion of the proceeds, and the acceptance of a draft drawn by the 
owner of the cotton gives the factor a preference over the pro- 
ceeds to that extent. Levering v. Olark, 376. 

9. Where advances have been made and supplies have been fur- 
nished for several years to carry on a plantation, the merchant is 
only entitled to a privilege on the crop of each year, on such 
amounts as are shown to have been used in making the crop of 
that year. Martin vy. Lastrapes, 380. 
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10. The privilege given to a furnisher ef supplies attaches to every 
fibre of the cotton made during the year, as fast as it matures, 
and a sale, or other disposition, made of any portion thereof, by 
the planter, will not defeat this lien. Therefore, if the planter 
has sold or transferred a portion of the crop to the laborers, in 
payment of their wages in making the crop, the assignee or 
transferree of the cotton by the laborers, in payment of a debt 
they owe, will not enable such third party to hold the cotton in 


opposition to the claim of the furnisher of supplies. 
Bres v. Cowan, 438. 
PROHIBITION. 

1. In a case where the property of a succession has been legally 
transferred to and placed in the possession of the heirs, a writ of 
prohibition will lie from the appellate court against the probate 
judge, pending the appeal from an order appointing a dative tes- 


tamentary executor. 
State, ex rel. Widow and Heirs of Pearson v. The Parish Judge of 


the Parish of Jefferson, 61. 

2. A writ of prohibition will not issue to restrain the execution of a 
judgment of the court below, where the record shows that the 
bond given for the appeal is insufficient in amount to operate a 
supersedeas pending the appeal. 

State, ex rel. Wassell, v. Judge of Fourth District Court, Parish 
of Orleans, 115. ; 


PROVISIONAL COURT. 

1. During the late war between the United States and the so-called 
Confederate States, and during the pendency of hostilities, the 
President of the United States, being Commander in Chief, was 
competent, when the military forces had captured and taken 
possession of any one of the insurgent States, to constitute and 
cause to be established a judicial tribunal, and te vest such 
tribunal with all the necessary authority for the administration 
of justice in said State, under the Constitution and the laws. A 
judicial tribunal thus created and recognized by proclamation of 
the commanding general of the district within which it was vested 
with jurisdiction, was a court of record, and all its orders, 
decrees and judgments were entitled to full faith and credit, the 
same as any other legally constituted court of record. 

Burke v. Tregre, 629. 

2. The courts of Louisiana will take judicial notice of all orders and 
proclamations issued by commanding generals during the time 
that the city and State were under military control. Therefore, 
the proclamation of General Shepley, Military Governor of Louis- 
iana, giving official notice of the organization of an United States 
Provisional Court for the State of Louisiana, and of the appoint- 
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ment by the judge thereof of a clerk, prosecuting attorney and 
marshal, was sufficient to authorize said officers to act in their 
several capacities; and the purchasers of property at judicial sale 
made under the authority and decree of said Provisional Court, 
through the marshal thereof, were not required to look into the 
mode or regularity of his appointment. Lb. 


3. In this case the deed made by the marshal was lost or destroyed; 


the book of deeds of the marshal could not be found. The 
evidence showed besides that.a writ of fieri facias had been 
ordered in writing by the attorney for plaintiff, indorsed by the 
clerk, issued ; that the fieri facias could not be found after dili- 
gent search. Held—That under this showing the certified copy of 
the deed of the marshal from the records of the parish recorder 
was admissible in place of the original, and that such copy made 
full proof of what it contained. Ib. 


PROVISIONAL SEIZURE. 
1. Where property has been provisionally seized, and it is afterwards 


ascertained judicially that it was not subject to the provisional 
seizure, the sheriff can not be held liable on account of the insuffi- 
ciency of the security on Ge release bond given by the owner of 
the property. Sanarens v. True, 183. 


2. The sheriff can not be made liable for having released property, 


provisionally seized, without sufficient security, where it is shown 
by a judicial decree that the property released was not liable to 
the provisional seizure. Ib. 


3. Where mules and other movable -property, used by the lessee in 


working the plantation, have been provisionally seized, at the suit 
of the lessor, for the rent of the place, and released by the sheriff 
on bond, before judgment, the privilege of the lessor is not 
thereby lost, and the same property may be seized a second time 
and sold to satisfy the privilege recognized by the judgment, 
provided the lessee has not parted with the possession and owner- 
ship of the property more than fifteen days prior to the last 
seizure. Haralson v. Boyle, 210. 


4. The privilege on the movables of the lessee, for the rent of the 


plantation, can not be enforced by the lessor against an innocent 
third purchaser, if more than fifteen days have elapsed from the 
date of purchase from the lessee, before the seizure. Ib. 


PUTTING IN MORA. 


1. 


2. 


Parties are put in mora by demanding that they do that which, in 
a legal sense, they ought to do and can do. 

Escoubas v. Louisiana Petroleum and Coal Oil Company, 280. 
A distinction exists in this regard between a modus and a suspen- 
sive potestative condition. The former is obligatory and payable, 
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PUTTING IN MORA—Continued. 
and if the party bound is passively violating his obligation, he 
must be put in default before an action will lie. The latter is one 
whose accomplishment depends on personal choice ; the party on 
whom it is imposed is free to accomplish it or not; and to put him 
in default would be a vain thing, since it would be to demand 
that he should do what he is under no obligation to do. Ib. 

3. An agreement was made between plaintiffs, owners of mineral 
lands, and the assignor of defendants, of a twofold character, 
including a license to mine, and a lease for ten years in case of 
successful discovery. The defendants lost all rights thereunder 
by the lapse of time, no workable quantity of petroleum having 
been discovered within a period limited by the contract. The 
plaintiffs then agreed to refrain from declaring a forfeiture of this 
contract for ten years from its date, provided the defendants 
would carry on the search for petroleum constantly and without 
cessation. Held—That the latter agreement was conditional ; that 
its conditional was suspensive and potestative, and that when 
the defendants failed to carry on their search for petroleum, the 
plaintiffs were entitled to declare the forfeiture of the contract by 
suit, and claim possession of their lands, without a formal putting 
in default. Ib. 


RES JUDICATA. 

1. The plea of res judicata will be maintained where the evidence 
shows that the title to the property in controversy has been finally 
adjudicated upon in a suit between the same parties. 

Leatt v. Heirs of Williams, 81. 

2. A party having set forth his demand by intervention, and his 

‘rights having been passed upon, is estopped from prosecuting a 
direct action on the same demand against the same party. In 
‘such a case the plea of res judicata will prevail. 
Shelton v. Brown, 262, 

3. The plea of res judicata can not be invoked against a demand that 

has never been judicially passed upon. Brou v. Beenel, 610. 


SALE. 

1. Parol testimony is not admissible to explain, contradict or vary 
a written contract of sale, nor can witnesses be heard to show 
what the understanding of the Finance Committee, the Common 
Council of the city of New Orleans, or the community in general, 
was, about the meaning of an ordinance authorizing the sale of 
city property. Case v. Berwin, 321. - 

2. In a sale of property by the city of New Orleans, authorized by 
ordinance of the Common Council, the city fixed the terms in so 
far as to require the purchaser to pay one-fifth of the amount bid 
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in eash, at the time of sale, the balance to be paid in installments 
to suit the purchaser, with mortgage retained on the property 


‘sold, until final payment, giving, however, the purchaser the right 


of paying the whole amount in cash, and, in that event, the city 
was to take in payment her matured obligations at par. The 
purchaser declined to avail himself of this privilege of paying the 
entire indebtedness at the time of sale, but gave his note for the 
amount in dollars. Held—That not having paid the amount in 
city notes at the time of sale, he could not now claim to discharge 
the note in anything but lawful currency ; that the right to pay in 
city notes was forfeited by his failure to avail himself of the con- 
ditions prescribed. Ib. 


3. Stipulations in an act of sale, in favor of third parties, can not be 


revoked after they have been accepted by those in whose favor 

they have been made, except in cases where just cause is shown, 

such as a failure of consideration of the contract, and the like. 
Brandon v. Hughes, 360. 


4. In this case, a sale of real property was made, for a fixed price, 


with a stipulation by the vendee that he assumes all the mortgages 
existing on the property, and the amount of the mortgages is 
above the stipulated price of the purchase, for which difference 
the vendor executed his promissory note, in favor of the vendee, 
and afterwards, and before payment, he absconded. Held—That 
by the terms of the contract, this amount was to have been paid 
before the vendee became bound to the mortgage creditors; that 
the vendor, by absconding, had placed himself in default, and 
that, by the failure of the vendor to comply with the conditions 
on which the sale depended, the vendee was entitled to have the 
sale rescinded, and te be discharged from any liability to the 
mortgage creditors, on account of the purchase of the property. 
Ib. 


5. Property that has been purchased by authentic act and passed 


into the possession of the vendee, can not be seized under a writ 
of fieri facias against the vendor. In such a case the sale of the 
property thus seized will be restrained by injunction taken out by 
the purchaser. The case would be different if the seizing creditor 
shows that the sale is simulated. Chidester v. Simonds, 374. 


6. Steam boilers, used in a saw mill on a plantation, do not constitute 


a part of the realty, and the owner may recover them or their 
value from a purchaser of the place, although he may have paid 
the vendor their full price. In such a case, the vendee is entitled 
to judgment against his vendor in warranty for the amount he is 
condemned to pay the owner of the boilers. 

Slack v. Gay, 387. 
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L 


a 


6. 


7. 


A purchaser at sheriff sale of bank stock, can compel a transfer of 
the shares of steck on the books of the bank, although, the seized 
debtor may owe the bank at the time an amount above the amount 
of the stock purchased, evidenced by his notes held by the bank. 
Bryon v. Oarter, 98. 


- A clause in the by-laws of a bank, adopted by the board of 


directors, subsequently to the issuing of the stock, that “‘no trans- 
fer of stock shall be made when the party is indebted to the bank 
as principal, indorser or security on any obligation that is due, as 
long as it remains unpaid,” is not binding on the judgment 
creditors of the stockholders. Ib. 


. A proces verbal of the sale of real estate by the order of the pro- 


bate court has no effect against third parties, or seizing creditors, 
until it is recorded or registered in the parish where the property 
is situated. Nor will an injunction lie to defeat the sale of prop- 
erty seized by a third party, unless the act of sale of the seized 
debtor has been registered in the parish before the date of the 
seizure. Lyons v. Cenas, 113. 


. A formal decree of a competent_court, will protect the purchaser 


of property at probate sale, and he can not set up in defense, to a 
demand to comply with his bid, that there being minor heirs 
interested, the sale should have been authorized by a family meet- 
ing. Such defense if available at all, must be urged against the 
adminstrator’s tableau. 

Succession of George Kaiser v. Wilson, 175. 


. Ina proceeding under an order of seizure and sale the sheriff must 


give notice three days before he makes the seizure. Seizure first 
and notice afterwards is irregular, and will be set aside on appeal. 
Birch v. Bates, 198. 
A sale of property by the sheriff, without giving notice to the 
seized debtor as required by law, is a nullity, and conveys no title 
whatever to the purchaser. Ib. 
A purchaser of property at probate sale has the right to retain 
in his hands, an amount of the purchase money equal to the 
amount of unpaid taxes recorded against the land purchased. 
Moore v. Moore, 226. 


. A judicial sale of real property, to satisfy a mortgage, extinguishes 


all the subsequent mortgages. Therefore, if the evidence and 
declarations of the parties show that the defendant was the real 
purchaser of the land at sheriff’s sale, under the prior mortgage, 
the subsequent mortgages are extinguished. 
Willis v. Willis, 447. 

A purchaser of property at public sale will be held responsible for 
his bid, unless he show that the vendor has been guilty of such 
deception or fraud as would mislead a prudent purchaser. 

Lamothe v. Hausse, 585. 
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SALE, J ODICIAL—Continued. 

10. In this case the property sold was advertised in the official 
journal, in the English language, as required by law. It was also 
advertised in the French language, in which an erroneous descrip- 
tion of the property was given. Both notices were read at the 
sale by the auctioneer, without objection being made at the time 
as to the discrepancy. The defendant in this suit bid off the 
property, and afterwards refused to comply with his bid by paying 
the amount. The property was re-offered, and failed to bring the 
amount of the first bid at the second offering. Held—That the 
bidder at the first sale must be condemned to pay the difference. 

Ib. 

11. The purchaser of personal property, such as a mule, at a public 
sale, made under the regulations prescribed for the sale of estrayed 
animals, gets a good title thereto, even though it may be shown 
that the animal was originally stolen. C. C. 3474. 

Thompson v. Cullinane, 586. 

12. A purchaser of property at judicial sale is only required to show a 
judgment of a competent court, an execution, and the deed of the 
officer making the sale. Burke v. Tregre, 629. 


SALE, SYNDIC. y! 

1. The syndic of ceded property, having regularly advertised and 
offered it for sale, and the purchaser, having failed to comply with 
his bid by paying the amount, may expose the same for sale a 
second time on the same day, without giving further notice by 
advertisement. C. P. 689. 

: New Orleans Mutual Insurance Company v. Ruddock, 46. 

2. Property offered at syndic sale a second time, on the same day, on 
account of the first purchaser failing to comply with the terms, is 
not so exposed at the risk of the purchaser at first offering, and 
the syndic can not recover of the purchaser at first offering the 
difference in amount which the property brings at second offering 
below that of the first. In such a case a third party purchasing 
the property at second offering can only be required to pay the 
amount bid, without reference to the amount bid at the first 
offering. Tb. 


SEIZURE AND SALE. 

1. Ina petitory action the party assailed may inquire into the regu- 
larity of the proceedings under an order of seizure and sale by 
which the attacking party acquired title to the property, and if 
the formalities required by law have not been observed in making 
the sale under the order, the title of the sheriff is a nullity. 

Surgi v. Colmer, 20. 

2. Asale of property under an order of seizure, after the mortgage 
debtor has died, without making the heirs or legal representatives 
parties, is a nullity. , Ib. 
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SEIZURE AND SALE—Continued. 

3. A party having acquired title and possession of real property at 
probate sale, regularly made, will liold it against a sheriff’s title 
made under an order of seizure, in which the formalities required 
by law have not been observed. Ib. 

!. A party wishing to stay the execution of a judgment directing the 
seizure and sale of mortgaged property by a suspensive appeal, 
must give bond within the time allowed in an amount one-half 
over and above the amount of the order, the same as in an 
ordinary judgment for a fixed amount. 

State, ex rel. Bankhead, v. Judge of Seventh District Court, parish 
. of Orleans, 35. 

5. If the district judge has committed an error in fixing the amount 
of the bond for a suspensive appeal from an order of seizure and 
sale, the appellee is entitled to proceed with the execution of the 
judgment, and a writ of prohibition will not issue restraining him 
from executing the order pending the appeal. Ib. 

6. To constitute a valid seizure of a plantation cultivated as such, 
and occupied as a residence, the sheriff must, whether under 
attachment or fieri facias, take the property into his possession 
and custody, and in case of attachment, the return must show that 
this rule has been complied with. The statement by the officer 
that he has attached according to law, is not sufficient. 

Kilbourne v. Frellsen, 207. 

7. The sale of a plantation by the sheriff under a judgment rendered 
on attachment without giving notice to the occupant or owner, is 
a nullity; but if the attaching creditor can show on trial of the 
injunction taken out by the party in possession under a recorded 
title, that the sale is simulated, the case might be different. Ib. 


SEQUESTRATION. 

1. Where it is shown on the trial that a sequestration legally issued, 
the party obtaining it is not liable in damages, on account of the 
surety, whom the judge has approved, being subsequently ascer- 
tained not to be worth the amount of the bond. 

Isaacson v. Wall, 243. 

2. Where an intervenor causes certificates of stock to be sequestered 
from the plaintiff in the action, the latter becomes practically a 
defendant in sequestration, and, as such, has a right to bond the 
property. 

State, ex rel. City of New Orleans, v. Judye of the Eighth District 
Court, Parish of Orleans, 260. 

3. This right to bond exists whether the writ be directed against 
‘‘ property,” as mentioned in C. P. 271, or against “ obligations 
and titles,” as mentioned in C. P. 272. In either case, the owner- 
ship being in dispute, the conservatory effect of the writ is to 
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SEQUESTRATION—Continued. 


A. 


compel the possessor, if he wishes to retain possession, to give 
security in favor of the claimant, who demands possession. Ib. 
In a suit to recover the damages resulting from the unlawful 
sequestration of a lot of sugar, the plaintiff must show, by undis- 
puted evidence, the actual amount of loss resulting from the fall 
in the price during the time it was detained under seizure. 
Damages will not be allowed for an alleged deficiency in weight, 
if the evidence is vague and uncertain, but a reasonable amount 
will be allowed, as attorney’s fees, for setting aside the sequestra- 
tion and getting possession of the property. 

Walker v. Miltenberger, 375. 


SEPARATION FROM BED AND BOARD. 


1, 


The decree of separation from bed and board does not dissolve the 
bonds of matrimony, and the surviving widow thus situated, if in 
necessitous circumstances, may recover the amount of one thou- 
sand dollars, allowed by the act of 1852, from the estate of her 
deceased husband. C. C. 133. 

Succession of Liddell—Opposition of Liddell, 9. 


2. If a reconciliation takes place after the decree of separation, the 


judgment isa nullity. C.C. 149. Ib. 


SHERIFFS AND DEPUTIES. 


1. 


t] 


In a suit to make the sheriff liable on a bond for the release of 
property under seizure, parol evidence is admissible to show that 
the sheriff has never parted with the possession of the property 
under seizure. The sheriff may show also, in a case of this kind, 
under what circumstances the bond made its appearance in the 
record. Ware & Son v. Wilson, 102. 


. Where the retum of the sheriff on the writ of fiert facias contra- 


dicts the recitals in the face of the bond of release, the entries 
made by the sheriff will control. Ib. 


. A bond of release, executed by the seized debtor, is of no force 


until the seized property is released by the sheriff. Ib. 


. Ina rule against the litigants for costs, the sheriff will be restricted 


to the charges allowed by law, and if any of the items are over- 
charged they are forfeited. Ib. 


. A sheriff who received from his predecessor an amount of money, 


made on execution, for which he gave his receipt as sheriff, for 
the amount in dollars without any qualification, can not set up 
against the demand of the judgment creditor that the sum 
received was Confederate notes. Sadler v. Gayle, 155. 


. The sheriff can not be made liable for having released property, 


provisionally seized, without sufficient security, where it is shown 
by a judicial decree that the property released was not liable to 
the provisional seizure. Sanarens v. True, 183. 











INDEX. 723 





SHERIFFS AND DEPUTIES—Continued. 


7. 


The sheriff is authorized by law to pay his own costs and those 
of the clerk of the court who issued the process out of the funds 
realized by the sale of property under a writ of fieri facias, and 
the debtor can only claim the surplus after such costs are paid. 
Conners v. Avery, 330. 


. Arule against the sheriff to pay over certain amounts in his hands, 


realized from the sale of property under seizure, will be discharged 
‘if the evidence does not show the amount he is entitled to retain 
for costs. Ib. 


SLAVES, HIRE OF. 


1. 


2. 


3. 


4. 


5. 


The abolition of slavery by the sovereign power put an end to all 
contracts depending for their existence on that condition, and as 
the contract for the hire of the slaves could not have been made 
without the existence of a state of slavery, the destruction of that 
relation by the sovereign power destroyed the contract, and the 
obligation given as the evidence of such contract is null and void. 
Rodriquez v. Bienvenu, 300. 

Slavery, as it formerly existed in the United States, only gave to 
the owner the right to the labor of the slave during his life, and 
the destruction of slavery carried with it the destruction of that 
right. It makes no difference whether the contract is made for 
the sale of the slave, or whether it is for the hire. In the one case 
it is for the services of the slave for an indefinite period, and in 
the other it is for a fixed period of time. The contract is equally 
null in both cases. Ib. 

Defendant purchased slaves at succession sale, for which he gave his 
promissory notes; at their maturity plaintiff loaned defendent a 
sufficient amount to pay them, for which defendant gave his note; 
defendant applied the money, thus obtained, to the payment of the 
original notes for the purchase of the slaves; plaintiff brings suit 
on the note, to which the defendant opposes the plea of a slave 
consideration. The evidence shows that the consideration of the 
last note was loaned money. Held—That the plaintiff must 
recover; that the fact that defendant applied the money loaned to 
the payment of the slave notes, did not entitle him to the benefit 


of the plea of a void consideration. Secly v. Blanchard, 409. 
Obligations given for the hire ot slaves are illegal, and can not be 
enforced. Wise v. Hill} 469. 


A contract for the hire of slaves can not be enforced. (Ante 
page 300). Butif a partition of the succession has been made 
between the coheirs, as in this case, and one of the heirs is found 
to be indebted to the succession for the hire of slaves, the amount 
of such indebtedness was properly deducted by the executors from 
the share coming to such heir. Succession of Ross, 480. 
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STAMPS. 
1. The failure of a litigant to place the required internal revenue 


ri) 


stamps on the petition and affidavit in an attachment suit, under 
the acts of Congress, of 1864, or to have the documents stamped, 
as required by the collector of the district, will work the nullity 
of the proceedings. Hoyt v. Benner, 353. 


- An attachment suit, brought in 1865, while the internal revenue 


law was in force, requiring stamps to be placed on all petitions 
and affidavits in any judicial proceeding, will be dismissed on 
exception, if the amount of stamps required by the act of Congress 
has not been placed on the documents and pleadings before the 
filing of the suit. After suit has been filed and the process issued 
without the stamps being affixed, they must be placed there by the 
instructions of the collector of the district, under penalty of 
nullity. The placing them on the documents by the party, after 
suit is filed and the opposite party cited, will not avail. Ib. 


SUBROGATION. 


1. 


°? 
~ 


SUCCESSION. 


1. 


2. 


Where suit has been filed and afterwards a transfer of the claim is 
made on the record to another party, the défendant, to enable him 
to plead in reconvention a draft accepted by the original plaintiffs, 
which he holds, must show that he acquired the draft before he 
received notice of the transfer. 

Falls, Howell & Co. v. Thomas & Powell, 173. 


. This is an hypothecary action by a surety on a twelve months’ 


bond, who has paid the debt, to force a sale of the property 
mortgaged, to reimburse him, The application is opposed by the 
defendant, who alleges that he was a co-surety on the bond, and 
therefore the plaintiff is only entitled to recover his portion; that 
subrogation does not take place by operation of law between 
co-sureties. The evidence shows that the defendant was. not 
legally bound as co-surety on the twelve months’ bond which 
plaintiff has paid. Held—That, not being legally bound on the 
bond as surety, he could not oppose the sale of the property mort- 
gaged for the benefit of the real surety, who had paid the debt. 
Landers v. Tuggle, 443. 


A judgment of the probate court, declaring a sei2ure of succession 
property null, on the ground that nothing tangible had been seized, 
is éonclusive against the seizing creditor, and the probate court is 
competent to pass on the merits of an opposition to a tableau 
filed by the seizing creditor, notwithstanding an appeal is pending 
from the judgment declaring the seizure null. 
Suecession of Millaudon, 12. 

Where the heirs in: possession allege, in opposition to the appoint- 
ment of a dative testamentary executor and administrator, that 
there is no estate to be administered, a suspensive appeal will lie 
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SUCCESSION—Continued. 


4. 


from the judgment of the probate court dismissing the opposition ; 
and a writ of prohibition will issue, staying all further proceed- 
ings in the cause pending the appeal.; Articles 580 and 1059 of 
the Code of Practice, and article 1113 of the Civil Code, author- 
izing the provisional execution of a judgment appointing execu- 
tors, etc., pending the appeal, where there is a contest between 
two or more persons for the right of preference to the appoint- 
ment, do not apply in a case where the question is succession or 
no succession. 
State, ex rel. Marin @t al. v. Parish Judge of Plaquemines, 23. 


Where the heirs have been legally put in possession of the estate, 
by a judgment of the court, the property can not afterwards be 
placed under the control of an executor or administrator to be 
administered as succession property. , 
State, ex rel. Widow and Heirs of Pearson, v. The Parish Judge 
of the Parish of Jefferson, 61. 


In a case where the property of a succession has been legally trans- 
ferred to and placed in the possession of the heirs, a writ of pro- 
hibition will lie from the appellate court against the probate 
judge, pending the appeal from an order appointing a dative testa- 
mentary executor. Ib. 


. To enable the second husband to recover on behalf of his minor 


children, issue of the marriage, one thousand dollars from the 
succession of the first husband, the evidence must show that the 
deceased wife was in necessitous circumstances at the death of 
her first husband. The fact that her child by a second marriage 
is in necessitous circumstances, gives it no claim against the suc- 
cession of her first husband. Leatt v. Heirs of Williams, 81. 


. Athird party who has acquired the interest of a portion of the 


heirs in a succession, can not plead such interest in compensation 
in a suit brought by the administrator to recover a note due the 
estate. Naquin v. Durac, 249. 


. Cotton or other produce cultivated and made by the survivor, 


after the dissolution of the community, does not fall into and 
form a part of the succession; nor are the fees of clerks or other 
officers of the court, for duties performed in opening and admin- 
istering the estate, chargeable to the proceeds of such cotton or 
other produce. Succession of Woodward, 305. 

If a writ of sequestration has issued by a creditor of the estate 
against the cotton produced by the survivor, the same will be set © 
aside on the ground that the cotton was the individual property of 
the survivor, and not a part of the estate. Ib. 


9. A judgment of the court ordering a partition of succession prop- 


erty in kind, to be made in conformity with a report of experts 
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SUCCESSION—Continued. 


10. 


il. 


13. 


14, 


15. 


16. 


and demanded by all parties in interest, will not be set aside 
because a new inventory and appraisement was not made, as 
required in such cases, by article 1248, Civil Code. 

Barnett v. Bernstein, 394. 
The surviving wife has thirty days within which to make a choice 
between renouncing and accepting the succession of her husband. 
But after this delay she still has the right of renunciation, which 
is continuous until she has been compelled by an action to make 
the choice. Therefore, no personal judgment can be rendered 
against her until the action by the creditor, to compel her to make 
the choice, has been passed upon. Titche v. Lee, 435. 


In a suit by the surviving wife against the succession of her 
deceased husband, to enforce her paraphernal rights, if the 
evidence shows: that certain lands have been purchased as her 
separate property, with her separate funds, which she was admin- 
istering independently of her husband, and which had never come 
under his control, she will be decreed to be the separate owner 
thereof, although the lands were acquired during the community. 
Succession of Wade, 21 An. 343. McCay v. Boatner, 436. 


. The filing of a tableau of debts by an administrator is an 


acknowledgment of their existence which interrupts prescription. 
: Succession of Arick, 501. 
An item upon such tableau for hire of slaves, will, under the exist- 
ing jurisprudence of the State, be disallowed. Ib. 
Though a purchase be made by a member of a commercial firm 
outside of its ordinary operations, yet if it be made for the benefit 
of the firm and brought to the knowledge of the other partner, 
who does not repudiate it, but promises to pay the note given in 
the firm name for the price, he will be bound in solido. Ib. 
Such a promise to pay is not a promise to pay the debt of a third 
person, and may be established by parol. Ib. 


Where the nature of the evidence and the condition of the trans- 
cript renders it impossible to determine with accuracy the credits 
to which the succession is probably entitled, the court will remand 
the cause. Tb. 


SUPREME COURT. 


1. 


The Chief Justice of the Supreme Court, or the senior Justice 
thereof, may, in vacation, on application for a writ of mandamus 
against a court of inferior jurisdiction, grant a rule nisi against 
such judge, ordering him to show cause, on a day fixed at the next 
regular term of the court, why the writ should not issue. 
State, ex rel. Southern Bank, v. Judge of the Hiyhth District Court, 
Parish of Orleans, 581. 
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SUPREME COURT—Continued. 


3. 


A rule nisi, or order of the Supreme Court, directing a court of 
inferior jurisdiction to show cause on a day fixed, why a writ of 
mandamus should sot issue compelling him to grant an appeal in 
the case, is not a judgment of the court. Therefore, such order 
may be granted in chambers and signed by the Chief Justice or 
the senior Justice thereof. Ib. 


3. The Supreme. Court has appellate jurisiliction only, and the right 


of appeal is secured to every litigant by te constitution. It 
therefore becomes the duty of the Supreme Court to protect 
litigants against all encroachments upon this right by inferior 
jurisdictions. 


SURETY. 


1. 


Cw) 


A party who indorses a note as surety is not entitled to notice of 
dishonor by the principal. 
Adams & Oo., in liquidation, v. Gordon and Denis, 41. 


. The surety is entitled to have the property of his principal dis- 


cussed before proceeding against him, if he furnish a sufiicient 
amount of money to pay costs of proceedings. Ib. 


. A surety on an official bond of a constable, wishing to avail himself 


of the plea of discussion, must point out the property of his prin- 
cipal and furnish the means to carry on the discussion. 
Heath v. Shrempp and Frederick, 167. 


. Where judgment has been rendered against a constable for dam- 


ages, a general denial by the sureties on his bond, only puts at 
issue the existence of such judgment. Ib. 


. Asurety on the official bond of a constable of the city of New 


Orleans, given while the city was under military rule, is not dis- 
charged from liability because the bond was not accepted by the 
recorder and board of aldermen, as required by law. The military 
authority having made the appointment, and permitted the party 
to act, must be presumed to have approved the bond. Ib. 


. In this case the appellee took a rule on the appellant, to test the 


solvency of the surety on the bond. The appellant, as is alleged, 
fearing that he could not sustain the solvency of the surety, aban- 
doned the appeal. Held—That the abandonment'of the appeal 
for this reason did not release the surety on the bond. 

Simonds v. Heinn, 296. 


. As a general rule, no proceedings can be had against the surety on 


an appeal bond, if the fieri facias has been returned into court 
before the return day. But where the return of the sheriff on the 
writ shows that demand was made and the judgment debtor had 
gone into bankruptcy, thereby putting it out of the power of the 
judgment creditor to pursue him any further under execution. Held, 
That the liability of the surety became fixed from that moment; 
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SURETY—Continued. 
that no further proceeding under execution being possible against 
the judgment debtor, the creditor was at liberty to proceed by 
rule against the surety on the appeal bond. Ib. 

8. A sale of succession property, for the purpose of effecting a parti- 
tion among the heirs, is not an act of administration, although it 
be made by order of the court, through the administrator, and the 
sureties of the administrator are not liable to the heirs for loss 
which they haye sustained on account of his failure to take good 
security for the credit portion of the price. 

Hebert v. Hebert and Levert, 308. 

9.,A surety signs the bond of an administrator with reference to the 
law regulating his duties as such, and securing his recourse against 
the latter, in case of failure to administer the estate in conformity 
with such requirements. But if the heirs provoke a sale of the 
property, for the purpose of effecting a partition, and change the 
time for the payment of the credit price from that fixed by law for 
the sale of property by the administrator, they thereby make the 
conditions of the surety more onerous, and he is discharged, even 
if the proceeding be one in which he could be held liable under 
any circumstances. Ib. 


TAXES AND TAX COLLECTORS. 

1. The lien and privilege given by law on the lands in favor of the 
State and parish for the taxes, expires by two years from date ot 
assessment. Buckner v. Masters, Tax Collector, 246. 

2. Section sixty-three of the revenue law of 1869, which authorizes 
the tax collectors to seize and sell the property of defaulting tax- 
payer, and prohibits the courts from issuing any process inter- 
fering with tax collectors in the discharge of their duties, does not 
apply to taxes that were assessed and became due before the 
passage of the law. Acts of 189, p. 1569, sec. 63. Ib. 

3. An ordinance of a police jury of a parish, passed while the consti- 

tution of 1864, was in force in this State, levying a specific tax of 
one dollar on every four hundred pounds of cotton made in the 
parish, m one year, is in opposition to article 124 of said constitu- 
tion, which declares that taxation shall be equal and uniform. 
Therefore, if such a tax has been assessed and collected it may be 
recovered from the parish, by suit, by the party who has paid it. 
Sims v. Parish of Jackson, 440. 
4. The revenue act of ninth of March, 1869, which prohibits all 
courts from enjoining or otherwise interfering with State tax col- 
lectors in the discharge of their duties in collecting licenses or 
taxes, has no application to parish taxes or parish tax collectors. 
Gilmer v. Hill, 465. 
The act number thirty-five, approved sixteenth of March, 1870, 
which appropriates two thousand dollars for the payment of costs 
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TAXES AND TAX COLLECTORS—Continued. 

in suits, where the State is a party, and loses the ease, dees not 
apply to the payment of costs in suits brought by tax collectors to 
enforce payment of taxes against delinquents. Therefore, the 
Auditor of Public Accounts is not authorized, nor can he be com- 
pelled, by mandamus, to warrant against this appropriation, in 
favor of a clerk of a district court for his costs that have accrued 
in suits brought by tax collectors, to enforce the payment of taxes 
due the State. Mahan v. Sundry Defendants, 583. 


TUTORS AND TUTORSHIP. 

1. A merchant who has supplied a minor with wearing apparel under 
the authorization and approval of the tutrix, may enforce the 
claim against the minor after emancipation, provided the same 
has not been included in the settlement of the tutrix’s account, 
and the amount does not exceed the revenues of the minor. In 
such a case the tutrix has the right to bind the minor to the extent 
of the revenues, without the approval of a family meeting, and the 
minor having come into the possession of her estate is bound also. 

'  Giquel v. Daigre, 137. 

2. Where heirs, by intervention, seek to have their rights established 
against their tutor, and a judgment against the sureties on the 
tutor’s bond, and the court a qua fails to pass on the prayer against 
the sureties, the Supreme Court will, on affirming the judgment 
dismissing the intervention, reserve the rights of the heirs to 
proceed against the sureties on the tutor’s bond. 

Moore v. Moore, 226. 

3. A jewelry merchant sold a lot of costly jewelry to Mrs. Daigre 
for the use of her daughter, then a minor, for which she paid a 
portion of the price in cash and gave her individual note for the 
the balance. Suit was brought against the maker of the note in 
her individual capacity and as tutrix of her minor daughter, 
whom, it was alleged, was the recipient of the jewelry. Judgment 
was rendered against her individually, and judgment of non-suit 
as tutrix. (See 19 An. 190.) After majority of the minor, this suit 
was brought against her to recover the amount of the note, on the 
allegation that the jewelry was purchased for her use; that she 
had received it, and still possessed and owned it. The evidence 
given on trial failed to establish the fact that the jewelry was 
purchased for the daughter, or that she received it as her indi- 
vidual property. Held—That the jeweler could not recover the 
price from the minor, nor could he recover the amount from the 
tutrix out of the minor’s estate, that his only recourse was against, 
the tutrix in her individual capacity. Fendler v. Daigre, 239. 

4. The omission te name a creditor in the citation of appeal from a 
gudgment homologating a tutor’s account will not vitiate the 
appeal. Smith, Tutor, 253. 
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TUTORS AND TUTORSHIP—Continued. 

5. If a judgment homologating the tutor’s account, shows an indebt- 
edness in favor of the minors with mortgage for eleven thousand 
dollars, a third party has a right to appeal therefrom if he has a 
judgment against the tutor with mortgage for over five hundred 
dollars. The parish court is competent to grant an order of appeal 
from a judgment homologating a tutor’s account, although a 
similar judgment may have been rendered by the clerk of the 
district court, under the act of 1855, before the organization of 
the parish court. In such a case both judgments must be 
embodied in the record of appeal, and the parish judge is the 
only competent authority to grant the order. Ib. 

6. An acknowledgment by the husband in the form of a receipt, that 
he received from the wife the amount of paraphernal funds therein 
expressed, is conelusive between the husband and wife or their 
heirs, and is prima facie proof as to all other parties. Such — 
evidence will authorize a judgment in favor of the heirs in a suit 
against their father in his capacity of tutor. Ib. 

7. The mortgage of the minor on the property of his tutor to secure 
the faithful administration of his estate, and to cover the indebt- 
eduess contracted by the tutor to the minor on account of the 
community and separate property of the minor, which he has 
acquired by purchase, attaches from and after the date of the 
appointment and qualification of the tutor. Ib. 

8. A third party in an opposition to the homologation of a tutor’s 
account can not be heard to contest the validity of an adjudica- 
tion which occurred prior to the existence of his debt. 1b. 

9. A tutor owes five per cent. per annum on the funds from the date 
of receipt, and when the accounts are liquidated, five per cent. on 
the aggregate amount from the day\the accounts are closed. Ib. 

10. If the tutor charge himself with the revenues of the minor, he is 
entitled to credit for the expenses of the minor to the extent of 
the revenues. ye 

11. A third party, a mortgage creditor, can only have the judgment of 
the court below corrected on appeal, in so far as it appears upon 
the face of the record to grant a mortgage prejudicial to his 
mortgage. No amendment or change of the judgment can be 
made between appellees. Ib. 

12. The general rule is that a tutor can not transfer, by indorsement, 
the promissory notes, bills, or other paper held by him in his rep- 
resentative capacity, except by the advice of a family meeting; 
but such a transfer, it has been held, is not an absolute nullity, 
and if the indorser shows that the transfer was made in the 
interest of the minor in whose favor the rule is made, the title to 
the note is sufficiently established, and the holder may recover. 


Woodbridge v. Pope, 293. 
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13. The tutor has no legal right to create a debt against the minors, 
or their estate, without the authority of the judge and the advice 
of a family meeting. Nor can the minors, or their estate, be held 
liable for a debt created by the sale of property to the tutrix in 
her individual capacity. Ib. 


USURY. 

1. In a contract made between parties residing in Mississippi, by 
which notes and mortgage are given on property situated in 
Louisiana, to be entirely executed in this State, the question of 
usury must be governed by the laws of Louisiana, where the con- 
tract is to have effect. Duncan v. Helm, 418. 

2. The act of 1860, abolishing the penalties in the act of 1854 
(re-enacted in 1855), against usurious contracts, only relieved 
parties from such penalties tor making usurious contracts after its 
passage. It is not retrospective, and has no effect on usurious 
contracts made before its passage. Ib. 

3. Payments made on obligations must be applied to that which is 
lawfully due, and not to usurious interest; and where an over 
payment of the debt due has been made, excluding the unlawful 
interest, it may be reclaimed by the debtor, if demanded within 
one year. Tb. 

USUFRUCT. 

1. The surviving widow of her deceased husband is entitled to the 
usufruct of all the community property until the second marriage. 
Act of March 25, 1844. The natural fruits or such as are the pro- 
duce of industry, hanging by branches or by roots, at the time 
when the usufruct is open, belong to the usufructuary.. C. C. 538. 
Therefore the surviving wife and usufructuary is not chargeable 
with, nor accountable to the heirs for the growing crop in the field 
and not gathered at ‘the opening of the succession. Nor is she 
responsible in her capacity of natural tutrix to the minor heirs, 
for the rents and revenues arising from the use of the lands, stock 
and farming utensils, from the date of the opening of the succes- 
sion up to the time that she contracts a second marriage. 

Tutorship of the Minor Mattie E. Davis, 497. 

2. The surviving widow having lost the usufruct by contracting a 

second marriage, is only accountable to the heirs for the value of 
the personal property belonging to the community at the time of 
the second marriage, unless it be shown that she has made an 
improper use of it. She is entitled to the deduction arising from 
the deterioration of the property while in her possession as usu- 
fractuary. Ib. 
3. The surviving widow and natural tutrix having lost the usufruct 
by contracting a second marriage, becomes accountable to the 
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USUFRUCT—Continued. 
heirs for the rent of lands ocenpied by her and belonging to the 
community. But if it be shown by evidenee that, owing to the 
existence of a state of war in the country, the lands could not be 
worked, and therefore they were not cultivated for a period of 
‘three years, she is not accountable for the rent nor interest on the 
same for that period of time. 1b. 


WALL IN.COMMON. 

1. A party erecting a wall on the line of his premises, which is after- 
wards used as a wall in common by the adjoining proprietor, can 
only recover from the party using it as.a wall in common, one-half 
of the original cost of building it. C. C. 672; 20 An. 553.. 

Florance v. Maillot and Wood, 114. 
WAREHOUSE KEEPER. 

1. In a case like this, where the defendant, the keeper of a public 
warehouse, received a lot of cotton on storage, and gave a receipt 
therefor, it is not sufficient excuse for non-delivery, when 
demanded, for him to show that soldiers were encamped near 
where the warehouse was situated, and that it was commonly 
believed that they and the freedmen were stealing cotton; that the 
back door of the warehouse could easily have been forced open at 
night, and the cotton taken out, and then closed again, without 
being discovered in the daytime. Thomas v. Darden, 413. 

2. It seems that a warehouse keeper will be held responsible for the 

" loss of property stored, in all cases where he fails to show that the 
loss occurred without his fault. Ib- 


WILLS. 

1. A nuncupative will under private signature, passed in the presence 
of three witnesses, when a greater number might have been ob- 
tained, is null and void. Fuqua v. Dawson et al., 82. 

2. The parish court has jurisdiction over a contest about the validity 
of a will, without reference to the amount involved in the testa- 
ment. Succession of Pardo, 139. 

3. A witness who does not understand the language in which the 
testament is written is not a competent witness to the will. 1b. 

4. A nuncupative will, under private signature, is null, if it does not 
contain the number of subscribing witnesses required by law, who 
are competent to testify that it was dictated and written in their 
presence, or that it was read to them at the time of signing. Jb. 

5. A bequest in a will to a religious corporation falls, if the legatee is 
not capacitated to take, at the death of the testator. 

Succession of Hardesty, 332. 

6. In this case the legatee was a religious body, known as the Baptist 
Church of Clinton, not incorporated at the death of the testator. 
Held—That the legatee not being incorporated at the death of the 
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testator was not capacitated to receive the legacy, and the subse- 
quent incorporation of the church, designated in the will as the 
legatee, would not enable it to take, because the dispositions of 
the will must take effect in presenti. Ib. 

7. In the testament of William Silliman appeared the foliowing clause: 
‘Item 8.—I give and bequeath to the children of my late brother, 
Thomas Silliman, one-fourth of the remainder, to be divided 
equally with those that may be living at my death.” The children 
of a daughter of Thomas Silliman, who had died before the date 
of the testament, brought suit to be recognized as legatees under 
the will. Held—That the term “ children,” as used in this testa- 
ment, only included the children of Thomas Silliman, that might 
be living at the death of the testator, and did not include the 
descendants of those who had died before him; that their mother, 
having died before the date of the will, was not embraced among 
the legatees, and her children could not succeed to her; that the 
grandchildren could not inherit under this clause in the will. 

Wharton v. Silliman, 343. 

8. A bequest in favor of slaves is null, and can not be enforced by the 
legatees against the heirs. Barrow v. Heirs of Bird, 407. 

9. The law of 1857, which prohibited the emancipation of slaves, 
applied as well to the heirs as to the testator; and the act of the 
heirs, in confirmation of the clause in the will directing the eman- 
cipation of the slaves named as legatees, was without legal effeét, 
on account of its being in contravention of a prohibitory law. 


Ib. 
WITNESSES. 


1. A witness who does not understand the language in which the 
testament is written is not a competent witness to the will. 
Succession of Pardo, 139. 
2. A nuncupative will, under private signature is null, if it does not 
contain the number of subscribing witnesses required by law, 
who are competent to testify that it was dictated and written in 
their presence, or that it was read to them at the time of signing. 
Ib. 
3. A witness on the stand can not be compelled to produce a private 
letter about which he is being interrogated, although it is alleged 
that it goes to show that the draft pleaded in reconvention does 
not belong to the defendants. 
Falls, Howell & Co. v. Thoms & Powell, 173. 





